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Henry  Leopold  et  al. 

V. 

Edward  T.  Steel  et  al. 


Attachments — Practice — Service  qf  Process. 

1.  Whether  a  return  of  service  on  a  defendant  in  a  given  case  was  good 
or  bad,  cuts  no  figure  where  he  appears  and  pleads. 

2.  An  attachment  being  in  aid,  the  defence  to  it,  and  the  principal 
action,  are  to  be  made  concurrently,  and  not  the  latter  after  the  failure  of 
the  former,  as  in  original  attachments  under  Sec.  27  of  the  Attachment  Act. 

8.  Being  in  court  more  than  ten  days  before  the  term,  if  defendants 
wish  to  defend  the  principal  action  they  should  plead  to  it  before  the  time 
expires. 

4.  An  appearance  entered  upon  the  second  dajr  of  a  given  term,  is  only 
equivalent  to  service  upon  that  day,  and  the  party  so  appearing  is  not 
required  to  plead  at  that  term. 

5.  This  court  holds  in  the  case  presented,  that  a  judgment  against  a  cer- 
tain defendant  was  premature;  that  the  same  is  a  unit  and  must  be  reversed 
as  to  all,  and  that  the  error  in  the  rendering  thereof  was  not  waived  by 
declining  the  offer  of  the  court  to  let  said  defendant  in  on  an  affidavit  of 
defense,  and  that  she  had  a  legal  right  to  defend  without  ternw. 
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[Opinion  filed  June  2,  1891.] 
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In  error  to  the  Superior  Court  of  Cook  County;  the  Hon. 
John  P.  Altoeld,  Judge,  presiding. 

Messrs.  Tenney,  Church  &  Coffeen  and  George  K. 
Mitchell,  for  plaintiffs  in  error. 

»      Messrs.  Kemy  &  Mann,  for  defendants  in  error. 

Gary,  J.  Jlenrj,  Charles  M.  and  Kosa  Leopold  were 
defendants  in  a  summons  to  answer  to  Edward  T.  and  Henry 
Steel  in  an  action  of  assumpsit,  with  an  attachment  in  aid. 
There  was  no  service  on  Kosa,  and  the  return  of  service  as  to 
Henry  and  Charles  M.  is  insufficient,  but  the  last  two  pleaded 
to  the  attachment  on  the  second  day  of  the  term,  and  the 
same  day  Kosa  entered  her  appearance.  The  declaration, 
without  any  leave  to  amend,  included  William  G.  Steel  as  a 
co-plaintiff  with  the  other  Steels,  and  being  upon  a  printed 
blank,  the  ad  damnum  clause  was  left  in  blank. 

On  the  fourth  day  of  the  term,  on  motion  of  plaintiffs 
below,  the  attachment  was  dissolved  and  judgment  by  default 
entered  against  all  of  the  defendants  below  without  any  rule 
to  plead  or  notice. 

On  the  seventh  day  of  the  term  the  defendants  below  moved 
the  court  to  vacate  and  set  aside  the  judgment  and  default, 
and  the  court  stated  that  it  should  be  done  if  an  affidavit  of  a 
defense  were  filed,  but  this  not  being  done,  the  motion  was 
denied.  If  this  judgment  could  be  affirmed  without  disre- 
gardi)ig  the  law,  we  should  be  glad  to  affirm  it;  but  it  can  not. 
The  want  of  an  ad  damnum  may  be  overlooked,  even  with- 
out the  aid  of  late  statutes.  Burst  v.  Wayne,  13  111.  699, 
citing  Peltier  v.  Britton,  4  Blackf.  502,  a  case  of  judgment  by 
default,  as  authority. 

Since  the  judgments  of  this  court  in  Harms  v.  McCormick, 
30  III.  App.'l25  (132  111.  104),  and  Kingsland  v.  Koeppe,  35 
111.  App.  81  (23  N.  E.  Eep.  48),  were  reversed,  we  have  more 
doubt  whether  the  putting  the  name  of  William  G.  Steel  into 
the  declaration  can  be  excused  than  we  should  have  had  at  the 
time  we  decided  those  eases. 

Whether  the  return  of  the  service  on  Henry  and  Charles 
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M.  Leopold  was  good  or  bad  makes  no  difference;  they  ap- 
peared and  pleaded  to  the  attachment.  The  attachment  being 
in  aid,  the  defense  to  that  and  the  principal  action  were  to  be 
made  concurrently,  and  not  tlie  latter  after  the  failure  of  the 
former,  as  in  original  attiichments  under  Sec.  27  of  the  Attach- 
ment Act.     Schulenberg  v.  Farwell,  84  111.  400. 

Being  in  court  on  such  service  as  there  was,  made  more 
than  ten  days  before  the  term,  if  they  wished  to  defend  the 
principal  action,  they  should  have  pleaded  to  it  before  the 
time  expired. 

But  as  to  Bosa  the  case  is  very  different  She  was  only  in 
court  by  her  appearance  entered  on  the  second  day  of  the 
term. 

At  the  most,  that  appearance  was  only  equivalent  to  service 
upon  her  on  that  day.  She  was  not  required  to  plead  at  tliat 
term.  The  judgment  against  her  was  therefore  premature 
(Flagg  V.  Walker,  109  111.  494;  Hoes  v.  Van  Alstyne,  16  111- 
384),  and  as  it  must  be  reversed  as  to  her,  it  must  be  as  to  all, 
for  it  is  a  unit.     Jansen  v.  Varnum,  89  111.  100. 

The  error  is  not  waived  by  declining  the  offer  of  the  court 
to  let  her  in  on  an  affidavit  of  defense.  She  had  the  legal 
right  to  defend  without  terras. 

The  judgment  is  reversed  and  the  cause  remanded. 

Heversed  and  retnanded. 


The  National  Paek  Bank  of  New  Yobk 

V. 

Ferdinand  E.  Halle  et  al. 

Trusts — Conveyance  qf  Personal  Property  to  Secure  Notes — Courts  of 
Eq  utty — Jurisdiction, 

].  Where  not  regulated  by  statute,  courtR  of  chancery  in  this  State  are 
to  proceed  according  to  the  general  usage  and  practice  of  courts  of  equity, 
and  that  usage  and  practice  were  always  a  decree,  when  for  money  prima- 
rily enforceable  by  attachment;  courts  of  equity  added  other  process,  used 
only  if  the  attachment  foiled  in  results. 
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2.  While  l^  Sees.  44  and  47,  Chap.  22,  R.  S.  1872,  money  decrees 
are  liens  upon  lands,  and  may  be  enforced  by  execution,  former  remedies 
are  not  taken  away. 

8.  The  receipt  of  money  as  a  trust  fund  imposes  an  obii^ration  to  account 
therefor,  and  it  matters  not,  as  to  its  enforcement,  what  the  trustee  has 
done  with  the  money. 

4.  In  the  case  presented,  this  court  holds  as  erroneous  the  refusal  of  the 
trial  court  to  order  defendant  to  pay  complainant  a  sum  named,  and  that 
the  decree  for  defendant  can  not  stand. 

[Opinion  filed  June  2,    1891.] 

In  ERBORto  the  Superior  Court  of  Cook  Countj ;  the  Hon. 
EoBEBT  Jamiebon,  Judgc,  presiding.    • 

Messrs.  E.  A.  Otis  and  Walter  Mattocks,  for  plaintiff  in 
error. 

Messrs.  Kraus,  Mayer  &  Stein,  for  defendant  in  error 
Halle. 

Gary,  J.  The  only  new  features  in  the  facts  of  this  case, 
distinguishing  it  from  what  it  was  shown  to  have  been  on  the 
former  appeal,  30  111.  App.  17,  are : 

Firet:  That  it  now  appears  that  Ascher  and  Barnard 
bought  the  goods  from  Halle  in  good  faith,  and  paid  for  them 
before  this  case  was  remanded  on  that  appeal.  It  is  not  now 
questioned  that  on  the  hearing  tliereafter  the  bill  was  rightly 
dismissed  as  to  Ascher  and  Barnard. 

Second :  That  Halle  mixed  the  money  received  for  the 
goods  with  his  general  funds. 

The  Superior  Court  entered  a  decree  against  him,  reciting 
that  he  was  liable  for  the  amount  received,  with  compound 
interest,  and  awarding  a  sum  named  to  be  enforced  by  execu- 
tion, but  refused  to  make  an  order  that  he  pay  it,  for  failure 
to  obey  which,  an  attachment  might  issue.  This  refusal  is 
assigned  as  error  by  the  bank. 

Halle  assigns  as  cross-error  that  the  bill  ought  to  have 
been  dismissed  as  to  him  also.  His  argument  is  that  the  money, 
having  been  mixed  with  his  general  funds,  no  lien  attaches 
thereto  for  the  money  in   controversy,  citing  Union  Nat  Bk. 
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V.  Goetz,  35  111.  App.  396.  Tliis  may  be  admitted  without 
affecting  his  peraonal  obligation  to  account  for  the  money  as  a 
trust  fund.  That  obligation  results  from  the  receipt  of  a 
trust  fund,  and  it  matters  not  as  to  its  enforcement  what  tlie 
trustee  has  done  with  the  money.  Lewin  on  Trusts,  979; 
Doolittle  V.  Jenkins,  55  111.  400. 

In  Taylor  v.  Turner,  87  111.  296,  the  Supreme  Court 
declined  to  extend  the  jurisdiction  of  a  court  of  equity  to  the 
case  of  a  factor,  holding  j)roceed8  6f  property  sold  by  him,  to 
which  proceeds  the  holder  of  a  bill  of  lading,  as  security  for  a 
draft  attached,  was  entitled,  though  acknowledging  it  to  be  a 
case  of  trust,  apparently  on  the  fear  that  all  cases  of  bailments 
would  thereby  get  into  chancery.  We  need  not  be  oppressed 
with  that  fear,  as  the  cases  of  this  class  are  not  as  numer- 
ous as  bailments.  The  bank  did  have  a  complete  remedy  at 
law  against  Halle  upon  his  notes,  which  they  held,  and  the 
decree  seems  to  be  for  the  amount  due  upon  them,  but  they 
had  no  remedy  at  law  for  the  specific  thing  for  which  they 
asked,  and  to  which  they  were  entitled  in  equity,  that  is  to 
say,  to  the  application  of  the  property  (or  its  proceeds)  con- 
veyed by  Cohniield  to  Halle,  to  secure  the  payment  of  those 
notes  to  that  payment. 

Where  not  reo;ulated  by  statute,  courts  of  chancery  in  this 
State  are  to  proceed  according  to  the  general  usage  and 
practice  of  courts  of  equity.     Sec.  1,  Chap.  22,  E.  S.  1872. 

That  usage  and  practice  were  always  a  decree,  when  for 
money  primarily  enforceable  by  attachment  2  Dan.  Chy. 
1032. 

Tlie  courts  of  equity  added  other  process,  used  only  if  the 
attachment  failed  in  results.  By  statute  money  decrees  are 
liens  upon  lands,  and  may  be  enforced  by  execution  (Sees. 
44  and  47,  Chap.  22,  E.  S.  1872),  but  there  is  no  language 
taking  away  former  remedies;  they  remain.  Wightman  v. 
Wightman,  45  111.  167,  a  case  often  approved  since. 

The  bank  was  entitled  to  the  order  to  pay,  and  the  court 
erred  in  refusing  it.  It  was  not  discretionary  with  the  court 
to  give  or  refuse  the  relief  to  which,  by  the  usage  and  practice 
of  courts  of  equity,  the  bank  was  entitled.    But  the  amount 
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fihonld  be  the  fund,  lyith  compound  interest,  received  in  trust 
bj  Halle;  if  less,  as  appears  to  be  the  case,  then  Halle  owes 
the  bank  upon  his  notes.  Ogden  v.  Larrabee,  51  111.  389,  as 
to  compound  interest. 

The  decree  is  reversed  and  the  case  remanded,  with  direc- 
tions to  enter  a  decree  that  Halle  pay  that  amount  to  the 
bank. 

Reversed  and  remanded. 
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William  L.  Davis  et  al. 

V. 

Anders  M.  J.  Johnson  et  al. 

Agency — Sale  of  Real  Estate — Recovery  cf  Commissions — Parties — 
Practice  Act^  Sec.  23, 

1.  Where  an  action  is  wrongfully  brought  against  several  persons,  there 
being  no  cause  of  action  against  one  of  them,  there  may  be  a  discontinuance 
as  to  him,  and  the  merits  may  be  passed  upon  as  to  the  others. 

2.  In  such  case  it  is  proper  to  give  judgment  for  the  defendants  where 
such  step  is  not  taken  by  the  plaintiff. 

3.  A  court  is  not  bound  to  instruct  the  plaintiff  in  such  case  as  to  the 
proper  procedure,  nor  require  him  to  do  the  proper  thing. 

[Opinion  filed  June  2,  1891.] 

APPEA.L  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Geohge  Driggs,  Judge,  presiding. 

Mr.  Joseph  H.  Fitch,  for  appellants. 

Messrs.  Blankb  &  Chytbaus,  for  appellees. 

Gary,  J.  Johnson  sold  some  real  estate,  and  the  appellants 
say  through  their  agency,  entitling  them  to  commissions. 
They  sue  in  assumpsit  both  Johnson  and  his  lawyer,  Chytraus, 
who,  if  he  had  any  part  or  interest   in  the  business,  had  no 
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otlier  than  as  agent  or  attorney  for  Johnson,  and  even  as 
sneh  made  no  engagements  with,  or  promise  to  them.  As 
thej  had  no  cause  of  action  against  Chy  traus,  the  court,  try- 
ing the  case  without  a  jury,  rightly  found  for  the  defendants 
below,  whether  they  had  a  good  case  as  to  Johnson  alone,  or 
not  Gribbin  v.  Thompson,  28  111.  61;  Felsenthal  v.  Durand, 
86  111.  230. 

If  the  appellants  desired  the  court  to  pass  upon  the  merits 
of  their  claim  against  Johnson  they  might,  under  Sec.  23  of 
the  Practice  Act,  have  discontinued  as  to  Chytraus,  but  the 
court  could  not  do  that  for  them,  nor  require  them  to  do  it, 
nor  was  it  bound  to  instruct  them  that  they  ought  to  do  it. 

This  point  has  not  been  made  in  this  court,  but  we  can  not 
reverse  a  judgment  in  a  case  such  that  if  the  judgment  had 
been  the  other  way,  we  must  have  reversed  it. 

Judgment  affirmed. 


Jeremiah  O'Donnell 

V. 

The  People  of  the  State  of  Illinois. 

Criminal  Law — Conspiracy — Packing  of  Jury, 

This  court  decIiDes  to  interfere  with  a  verdict  findinsr  the  defendant  in 
the  case  presented,  f^uilty  of  conspiracy  to  pack  a  jury  favorable  to  the 
defendants,  on  the  trial  of  a  cause  named. 

[Opinion  filed  June  2,  1891.] 

In  error  to  the  Criminal  Court  of  Cook  County;  the  Hon. 
Arba  N.  Waterman,  Judge,  presiding. 

^*  Messrs.  John  C.  King  and  John  W.  Byam,  for  plaintiff  in 

error. 

Mr.  J.  M.  LoNGKNECKER,  State's  Attorney,  for  defendants 
in  error. 

Gary,  J.    The  plaintiff  in  en^or  was  convicted  at  the  April 
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term,  1890,  of  the  Criminal  Court  of  Cook  County,  of  conspiracy 
to  **  pact  "a  jury  favorable  to  the  defendants,  on  a  trial  before 
then  had  in  the  same  court  upon  the  charge  of  the  murder  of 
Dr.  Cronin. 

The  evidence  a^^nst  the  plaintiff  in  error  consisted  partly 
of  his  own  statement,  contained  in  a  shorthand  report  of  what 
he  said  in  reply  to  questions  by  the  state's  attorney  and  his 
assistants.  This  report  was  put  in  evidence  by  his  own  at- 
torneys, after,  on  the  part  of  the  people,  a  large  part  of  the 
same  matter  had  gone  in  on  the  cross-examination  of  the 
plaintiff  in  error. 

There  was  a  great  deal  of  evidence  as  to  the  part  other 
defendants  took  in  the  same  alleged  conspiracy. 

From  this  report  it  appeared  that  he  had  a  conversation  with 
another  defendant  (indicted  with  him,  but  not  convicted)  in 
regard  to  the  Dr.  Cronin  trial,  in  which  that  other  defendant 
said  that  the  lives  of  the  men  then  on  trial  were  in  danger; 
that  he  would  like  to  see  them  get  out  of  it;  that  probably  if 
there  was  some  friendly  juror,  they  would  not  have  to  bang; 
to  see  one  Hoagland  in  regard  to  the  defense;  to  tell  him  he 
should  be  very  careful  as  to  how  he  should  answer  questions 
for  the  defense,  and  not  to  convict  on  circumstantial  evidence. 

He  acknowledged  that  he  talked  with  Hoagland  about  going 
upon  the  jury;  told  him  to  be  very  careful  what  he  should  say 
in  the  court  room,  and  that  later  on  he  would  give  him  fur- 
ther instructions,  but  never  did. 

That  several  of  the  defendants,  in  different  directions,  were 
endeavoring  to  "pack"  that  jury,  is  conclusively  proved. 
Hoagland  testified  that  O'Donnoll  told  him  that  he,  Hoagland, 
would  be  summoned  on  that  jury  to  "do  a  square  thing  by 
the  boys,  and  try  and  get  them  off  as  easy  as  you  can,"  and 
"there  would  be  $1,000  or  more  for  you  in  the  case."  After  a 
verdict  for  the  people,  the  plaintiff  in  error  moved  for  a  new 
trial,  assigning  twenty-five  reasons,  and  on  this  record  assigns 
fifty-four  alleged  errors. 

It  is  impossible,  within  any  reasonable  compass,  to  review 
the  case  at  length.  His  own  confession  convicts  him  of  an 
effort  to  get  a  friendly  juror  upon  the  panel. 
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Hoagland's  toBtimony  goes  mnch  farther.  That  eflForts  of 
the  same  character,  and  with  the  same  object,  were  at  the 
same  time  being  made  by  others,  is  part  of  the  case  against 
him. 

•*If  it  be  proved  that  tlie  defendants  pnrsned,  by  their  acts, 
the  same  object,  often  by  tlie  same  means,  one  performing  one 
part,  and  another  another  part  of  the  same,  so  as  to  complete 
it,  with  a  view  to  the  attainment  of  the  same  object,  the  jnry 
will  be  justified  in  the  conclusion  that  they  were  engaged  in  a 
conspiracy  to  effect  that  object;"  quoted  by  tlie  Supreme 
Court  from  8  Greenleaf  on  Ev.,  Sec.  92,  in  Ochs  v.  People, 
124  111.  399.  The  character  of  the  crime  of  packing  juries, 
and  the  difficulty  in  punishing  it,  are  forcibly  described  in  the 
opinion  of  my  brother  Moran,  in  Welch  v.  People,  30  111. 
App.  399. 

To  avoid  unjustifiable  prolixity,  we  must  content  ourselves 
by  following  the  example  of  tlio  Supreme  Court  in  Smith  v. 
People,  25  111.  9,  a  case  of  conspiracy,  and  say  that  we  have 
carefully  examined  this  record  and  find  no  error  committed  by 
the  court. 

The  verdict  of  the  jury  is  warranted  by  the  evidence,  and 

the  judgment  is  affirmed. 

Judgment  affirmed. 

Judge  Waterman  presided  in  the  Criminal  Court  on  the 
trial  of  this  case^  and  takes  no  part  in  it  here. 


George  D.  Barrett  et  al,  

^*  1^    673 

Edmund  G.  Short  et  al. 

Mortgages — Bill  to  Redeem — Pleading — Practice* 

1.  In  chancery  a  complainant  must  have  relief,  if  at  all,  in  accordance 
with  the  allegations  of  his  bill. 

2.  Minor  discrepancies,  not  changing  the  substance,  or  where  the  relief 
granted  is  less  than  churned,  may  be  overlooked,  but  not  to  grant  relief 
greater  than  the  claim,  and  when  allowable,  leave  to  amend  should  be  ob- 
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taibed  and  acted  upon  to  obviate  objections  on  that  Hcore;  but  a  sworxi  bill 
on  which  an  injunction  issues,  is  not  amendable  as  of  course. 

3.  Upon  a  bill  in  effect  to  redeem  from  certaiu  mort^ges,  this  court 
holds  that  the  decree  entered  thereon  is  wrong  in  permitting  redemption 
upon  more  favorable  terms  than  the  bill  asked  for;  that  a  cross-bill  filed  by 
persons  named  should  have  been  dismissed  without  prejudice,  instead  of  for 
Vant  of  equity;  and  reverses  the  decree  with  directions  as  to  the  proper 
course  to  pursue. 

[Opinion  filed  June  2,  1891.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Egbkbt  Jamieson,  Judge,  presiding. 

Messrs.  Whitehead  &  Pickard,  for  appellants. 

Messrs.  Fbeeman  &  Walker,  for  appellees 

Gary,  J.  This  is  a  bill  in  chancery,  in  effect  to  redeem 
from  mortgages,  filed  by  the  appellees  in  the  Superior  Courts 
against  the  North  Western  Loan  &  Building  Association, 
George  D.  Barrett  and  others,  setting  out  at  great  length 
pecuniary  transactions.  The  cause  after  issue  joined,  was 
referred  to  a  master,  who  made  a  long  report,  based  upon 
voluminous  evidence  as  to  the  state  of  accounts. 

On  that  report,  with  some  exceptions  sustained,  a  decree  was 
entered  which  it  is  conceded  is  wrong  as  against  the  building 
association,  by  an  error  in  arltlunetic.  We  find  that  it  is  also 
wrong  as  against  Barrett  by  an  erroneous  deduction  twice  for 
a  sum  found  in  his  favor,  of  $137.  This  is  clearly  shown 
by  the  brief  for  appellants,  to  which  the  answer  by  appellees 
is,  "appellants'  calculation  amounts  to  a  juggling  of  figures," 
which  is  not  convincing.  As  to  tlie  accounts  generally  with 
the  association,  they  are  so  intricate  and  irregular  that  no  cer- 
tainty can  be  felt  as  to  any  result  arrived  at,  but  the  principle 
on  which  the  case  is  to  be  decided  does  not  require  for  its 
application  any  statement  at  length  of  the  facts. 

The  bill  filed  November  22,  1887,  expressly  avers  that  on 
that  day  there  was  due  to  the  association  on  one  account 
1742.94,  and  on  another  {2,756.48,  making  a  total  of  $3,499.42, 
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of  which  sums  a  tender  on  that  day  is  alleged  in  the  bill. 
The  calculations  of  the  master  required  a  decree  that  the 
appellees  might  redeem  by  paying  $3,070.52,  but  by  some 
mistake  $2,282.28  got  into  the  decree  as  the  sum  to  be  paid. 

Few  principles  are  as  well  settled  as  that  in  chancery  a 
complainant  must  have  relief,  if  at  all,  in  accordance  with  the 
allegations  of  his  bill.  Brandt  v.  Hutchinson,  40  111.  App. 
576 ;  Detroit  Stove  Works  v.  Koch,  30  111.  App,  328. 

Minor  discrepancies,  not  changing  the  substance,  or  where 
the  relief  granted  is  less  than  claimed,  may  be  overlooked: 
Kidder  v.  Vandersloot,  114  111.  133,  and  case  there  cited;  but 
not  to  grant  relief  greater  than  the  claim.  Fergus  v.  Tink- 
ham,  38  111.  407. 

"When  allowable,  leave  to  amend  should  be  obtained  and 
acted  upon,  to  obviate  objections  on  that  score.  Gordon  v. 
Reynolds,  114  111.  118.  But  a  sworn  bill  on  which,  as  in  this 
case,  an  injunction  issues,  is  not  amendable  as  of  course.  Jones 
V.  Kennicott,  83  111.  484;  Campbell  v.  Powers,  37  111.  App. 
308. 

The  decree  is  wrong,  therefore,  in  permitting  redemption 
upon  more  favorable  terms  than  the  bill  asked  it 

Edward  J.  Whitehead  and  Charles  E.  Pickard  filed  a  cross- 
bill asking  relief  foreign  to  this  litigation,  though  perhaps  so 
connected  with  it  as  to  entitle  them  to  a  standing  in  court 
Their  bill  was  dismissed  for  want  of  equity.  It  should  have 
been  without  prejudice,  as  they  may  have  an  action  at  law 
even  if  they  had  no  lien  upon  the  lands.  They  are  also  appel- 
lants, with  Barrett  and  the  association. 

For  the  errors  shown  the  decree  will  be  reversed  with 
directions  to  allow  Barrett,  in  stating  the  account  with  him, 
$137  more  than  was  allowed  him  before;  to  take  as  the  start- 
ing point  in  stating  the  account  with  the  association,  the  sums 
as  stated  in  the  bill  as  due  November  22,  1887,  and  arrive  at 
a  result  upon  later  transactions  and  calculations  of  interest, 
as  to  both  Barrett  and  the  association,  on  the  basis  of  these 
modifications;  and  add  to  the  dismissal  of  the  cross-bill  of 
Whitehead  and  Pickard  that  it  be  without  prejudice. 

Heversed  and  remanded. 
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William  J.  Simm  and  Frances  M.  Simm. 

N  gotiahU  Instruments — Note — Duress, 

L  In  order,  in  an  action  thereon,  to  justify  the  defense  that  the  makers 
of  a  note  were  induced  to  execute  the  same  by  means  of  threats  and  through 
iear,  it  must  be  shown  that  the  threats  were  such  as  would  naturally  excite 
such  a  fear  as  would  overcome  the  will  of  a  person  of  ordinary  courage;  and 
such  fear  must  be  grounded  upon  reasonable  belief  that  the  person  who 
threatens  has  at  hand  the  means  for  carrying  his  threat  into  present  execu- 
tion. 

2.  Where  the  party  making  the  threat  is  not,  and  is  not  represented  to 
be,  in  any  position,  and  has  no  means  for  carrying  out  his  threat  other  than 
such  as  are  possesRed  by  all  members  of  the  community — where  the  liberty 
of  the  person  against  whom  the  threat  is  made  is  in  no  wise  restrained,  and 
the  threatener  has  made  no  complaint,  has  no  warrant,  and  is  not  represented 
to  have,  and  neither  has,  or  appears  to  have  at  hand  or  within  control,  any 
means  for  carrying  into  execution  his  announced  purpose*  mere  threats  of 
arrest  do  not  constitute  duress* 

[Opinion  filed  June  2,  1891.] 

In  error  to  the  Superior  Court  of  Cook  County;  tlie  Hon. 
Kirk  Hawes,  Judge,  presiding. 

Mr.  F.  W.  S.  Brawlbt,  for  plaintiflf  in  error. 

Mr.  M.  P.  Brady,  for  defendants  in  error. 

Watbrila^n,  J.  Tl)e  plaintiff  having,  by  reason  of  his 
becoming  surety  for  William  J.  Simm,  paid  for  him  the  sum  of 
$111.30,  and  William  J.  Simm  being  engaged  to  be  married  to 
a  Miss  Brubaker,  of  Freeport,  plaintifif,  in  the  hearing  of  her 
brother,  stated  that  when  William  J.  Simm  came  to  Freeport 
to  be  married,  he,  plaintiflf,  would  have  him  arrested  for 
obtaining  money  from  him,  plaintiflf,  by  false  pretenses,  unless 
Simm  paid  him  his  claim.  Miss  Brubaker's  brother  at  once 
wrote  to  Simm  what  he  had  heard  plaintiflf  say.  Undaunted 
by  this  warning,  Simm  and  his  mother  went  November  23d  to 
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Freeport)  and  Simm,  upon  his  arrival,  called  upon  plaintiff  and 
told  him  what  Brubaker  had  written  to  him. 

In  the  course  of  the  conversation,  plaintiff  stated  that  he 
would  have  him,  Simm,  arrested,  unless  he  paid  him,  plaintiff, 
$111.30,  which  he  said  he  had  paid  as  surety  on  an  appeal 
bond.  Simm  stated  to  plaintiff  that  he  could  not  pay  the 
money.  Plaintiff  replied,  "You  must  pay  the  money  or  you 
and  your  mother  must  give  me  a  note  for  it  at  ninety  days." 

Thereupon  plaintiff  drew  up  a  note,  William  Simm  took  it 
away  and  presently  returned  with  it,  signed  by  himself 
and  his  mother,  the  defendants. 

Mrs.  Frauces  M.  Simm  testified  that  her  son  informed  her 
that  plaintiff  would  have  him  arrested  at  Freeport  that  day  on 
a  charge  of  obtaining  money  from  him,  plaintiff,  on  false  pre- 
tenses, unless  she  signed  the  note,  and  that  she  signed  it 
solely  because  she  believed  and  feared  that,  unless  she  did  so, 
plaintiff  would  have  her  son  arrested  on  a  charge  of  alleged 
crime;  and  the  defendant  William  Simm  testified  that  he 
signed  the  note  solely  because  he  had  the  same  belief  and  fear. 

Suit  being  brought  upon  the  note,  the  jury  were  instructed 
as  follows : 

"If  the  jury  believe  from  the  evidence  that  before  and 
about  the  time  of  the  making  of  the  note  sued  on,  the  plaint- 
iff threatened  to  have  the  defendant,  William  J.  Simm, 
arrested  on  a  charge  of  crime,  and  that  the  said  Simm  was 
intimidated  by  such  threats  and  believed  that  unless  he  did 
execute  the  note  in  question  he  would  be  arrested,  and  if  the 
jury  further  find  from  the  evidence  that  he  and  his  mother, 
this  co-defendant,  made  said  note  to  the  plaintiff  at  his  request, 
in  consideration  that  the  plaintiff  would  not  execute  such  threat 
and  through  fear  that  the  plaintiff  would  arrest  young  Simm  if 
they  did  not  sign  said  note,  and  that  such  was  the  consideration 
for  which,  and  means  by  which,  the  note  was  made,  then  the 
court  instructs  you  to  find  the  issues  for  the  defendants." 

This  instruction  omits  all  mention  of  an  important  and 
essential  element — that  which  will  make  mere  threats  of 
arrest,  duress: 

Where  the  party  making  the  threats  is  not,  and  is  not  rep- 
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resented  to  be,  in  any  position,  and  has  no  means  for  carrying 
out  his  threat  other  than  such  as  are  possessed  by  all  members 
of  the  commnnity,  that  is;  where  the  liberty  of  the  person 
against  whom  the  threat  is  made  is  in  no  wise  restrained 
and  tlie  threatener  has  made  no  complaint,  has  no  warrant, 
and  is  not  represented  to  have,  and  neither  has  or  appears 
to  have,  at  hand  or  within  his  control  any  means  for  carrying 
into  execution  his  announced  purpose,  mere  threats  of  arrest 
do  not  constitute  duress. 

The  threat  must  be  such  as  would  naturally  excite  such  a 
fear  as  would  overcome  the  will  of  a  person  of  ordinary  cour- 
age; and  such  fear  must  be  grounded  upon  reasonable  belief 
that  the  person  who  threatens  has  at  hand  the  means  for  carry- 
ing his  threat  into  present  execution.  Duress,  American  & 
E.  Encyclopaedia  of  Law,  Vol.  6,  p.  64;  Harmon  v.  Har- 
mon, 61  Maine,  231;  Seymour  v.  Prescott,  69  Maine,  376; 
Higgins  V.  Brown,  78  Maine,  473;  Buchanan  v.  Saplein,  9 
Mo.  App.  652,  658;  Wolfe  et  al.  v.  Marshall  et  al.,  52  Mo. 
167-171;  Landa  v.  Obcrd,  46  Tex.  539;  Bosley  v.  Shanner, 
26  Ark.  280;  United  States,  Lyon,  et  al.  v.  Huckabee,  16 
Wallace,  414,  432. 

It  is  a  "well  grounded  apprehension,"  that,  even  in  the  case 
of  feai'  of  loss  of  life  or  limb,  will  suffice  to  avoid  a  deed, 
because  of  duress.     Cooley's  Blackstone,  Vol.  1,  p.  130. 

The  Supreme  Court  of  the  United  States  in  United  States, 
Lyon,  et  al.  v.  Huckabee,  supra,  say: 

*'  Unlawful  duress  is  a  good  defense  to  a  contract  if  it  includes 
such  degree  of  constraint  or  danger,  either  actually  inflicted 
or  threatened  and  impending,  as  is  sufficient  to  overcome  the 
mind  and  will  of  a  person  of  ordinary  firmness." 

In  Wolfe  et  al.  v.  Marshall  et  al.,  supra,  the  Supreme  Court 
of  Missouri  say  that  the  conclusion  clearly  deducible  from  the 
cases  is  that  a  payment  of  money  upon  an  illegal  or  unjust 
demand  when  a  party  is  advised  of  all  the  facts,  can  only  be 
considered  involuntary  when  it  is  made  to  secure  the  release 
of  the  person  or  property  of  the  party  from  detention  or  when 
the  party  is  armed  with  apparent  authority  to  seize  upon  either 
and  the  payment  is  made  to  prevent  it. 
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In  the  present  case  no  complaint  bad  been  made,  no  war- 
rant issued,  nor  was  there  a  representation  or  belief  that  any- 
thing of  the  kind  had  been  done.  The  plaintiff  had  at  hand 
no  means  of  arresting  the  defendant,  William  Simm.  Will- 
iam Simm  must  have  known  that  only  by  the  commission  of 
perjury  eoald  a  warrant  for  his  arrest  be  obtained. 

There  is  nothing  save  his  own  statement  to  show  that  Will- 
iam Simm  either  had  any  well  grounded  fear  of  arrest  or  that 
he  had  sach  fear  at  all. 

Knowing  of  the  threat  contingent  upon  his  going  to  Free- 
port,  he  goes  there  and  seeks  out  the  plaintiff;  he  was  actu- 
ated by  no  fear  of  disclosure,  because  the  brother  of  his  affianced 
had  communicated  to  him  the  threat. 

Mrs.  Simm  never  saw  the  plaintiff;  her  son  told  her,  not 
what  the  plaintiff  had  just  said  to  him,  ^4hat  he  would  have 
him  arrested  unless  he  paid  plaintiff  $111.30,"  but "  that  plaint- 
iff would  have  him,  William,  arrested  at  Frceport  that  day  on 
a  charge  of  obtaining  money  by  false  pretenses  unless  she 
signed  the  note." 

Neither  William  Simm  nor  his  mother  had  any  reason  to 
fear  or  believe  that  the  plaintiff  had  at  hand  any  means  for 
carrying  out  his  threat.  The  age  of  William  is  not  shown, 
bnt  it  appears  tliat  he  had  before  been  in  partnership  with  a 
son  of  the  plaintiff  in  publishing  a  directory  at  Elgin,  Illinois; 
he  had  then,  certainly,  some  knowledge  of  men  and  business; 
he  was  not  an  unsophisticated  youth. 

There  does  not  appear  to  have  been  lack  of  opportunity  or 
time  to  consult  with  friends  and  counsel;  he  was  perfectly 
free,  going  whi;re  he  chose  and  seeing  whom  he  thought  proper. 
He  manifestly  had  some  friends  at  Freeport.  He  is  not  shown 
to  have  been,  nor  is  his  mother,  excited  or  agitated.  He  owed 
an  honest  debt,  not  only  that,  a  debt  of  honor,  an  obligation 
to  indemnify  a  surety  who  had  responded  for  him.  To  give 
his  note  for  this  was  an  honest  and  proper  thing  to  do;  for  his 
mother  to  sign  it  with  him  was  neither  strange  nor  unnatural; 
she  was  under  no  legal  obligation  to  do  so,  but  that  she  should 
have  been  willing  to  become  responsible  for  such  an  obliga- 
tion, is  not  to  be  wondered  at.  She  does  not  appear  to  have 
been  a  weak  woman  or  he  a  callow  youth. 
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The  jury  ought  not  to  have  been  instructed  as  they  were  in 
regard  to  threats  and  fear;  nor  ought  the  implication  contained 
in  said  instruction  that  there  was  evidence  that  those  things 
constituted  the  only  consideration  for  the  note,  to  have  been 
made. 

The  debt,  the  money  paid  by  plaintiflf  for  William  Simm^ 
constituted  the  consideration  of  the  note. 

The  consideration  for  the  note  was  good  and  valuable;  the 
only  defense  set  up  by  any  evidence  was  that  the  makers  had 
been  induced  to  execute  it  by  means  of  threats  and  fear. 

The  judgment  of  tlie  court  below  is  reversed  and  the  cause 
remanded.  Heversed  aiid  retnanded. 

Gary,  J.,  dissenting.  To  collate  the  authorities  upon  the 
subject  of  duress  would  be  an  almost  endless  labor.  The 
Supreme  Court  has  usually  contented  itself,  when  the  subject 
has  been  before  it,  with  a  very  slight  reference  to  prior  cases. 
Bane  v.  Detrick,  52  111.  19;  Pemberton  v.  Williams,  87  111.  15. 

If,  as  in  this  last  case,  withholding  the  delivery  of  a  deed 

to  which  a  party  is  entitled   and   which  he  greatly  needs, 

unless  more  than  is  due  is  paid,  is  duress,  for  which  the  excess 

paid  may  be  recovered,  surely  it  is  duress  to  obtain  a  note  by 

inspiring  a  well  grounded  fear  of  the  execution  of  a  threat 

unlawfully 

**To  take  away 
The  edfife  of  tbafc  day*8  celebration 
When  I  Bhail  think,  or  Phoebus*  steeds  are  foundered 
Or  night  kept  chained  below.*' 


Mechanics  &  Traders  Savings,  Loan  and  Building 

Association  et  al, 

V. 

The  Farmington  Savings  Bank  et  al. 

Jdorl gages — Foreclosure— Appeal  from  Decree  of • 

1.    A  party  desiring  to  have  the  court  in  a  given  case  review  the  rulings 
of  the  master  in  stating  the  account  therein,  must  file  objections  to  the 
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miister's  report  before  it  is  retnrnecl  into  court,  in  order  that  he  may  pass 
upon  them,  and  if  he  adheres  to  his  report,  exceptions  corresponding  to  the 
objections  filed  before  the  master  may  be  6Ied  in  the  court,  and  on  the  hear- 
ing, such  exceptions  will  enable  the  court  to  review  the  evidence  and  the 
rulings  objected  fo. 

2.  A  court  will  not  hear  exceptions  where  there  have  been  no  objections 
filed  before  the  master,  unless  the  failure  to  file  them  was  due  to  accident 
or  surprise. 

[Opinion  filed  June  25,  1891.] 

Appeal  from  the  Circnit  Court  of  Cook  Countv;  the  Hon. 
O.  H.  HoKTON,  Judge,  presiding. 

Mr.  IIenby  Hudson,  for  appellants. 

Mr.  John  W.  Waughop,  for  appellees. 

MoRAN,  P.  J.  Tins  is  an  appeal  from  a  decree  of  foreclos- 
ure of  a  mortgage.  The  case  was  regularly  referred  to  the 
master  by  the  court  below  to  take  an  account  of  the  amount 
due  and  report  the  same. 

The  objections  now  urged  here  all  relate  to  items  of  the 
account  stated  by  the  master.  On  looking  into  the  record, 
we  find  that  objections  to  the  master's  report  were  filed  in  the 
Circuit  Court,  and  argued  there,  but  never  filed  with  the  mas- 
ter or  submitted  to  him  for  consideration. 

The  rule  of  chancery  procedure  requires  the  party  who 
desires  to  have  the  court  review  rulings  of  the  master,  in  stal- 
ing the  account,  to  file  objections  to  the  master's  rejX)rt  before 
it  is  returned  into  court,  so  that  the  master  may  pass  on  the 
objections;  and  if  he  adheres  to  his  report,  exceptions  corre- 
sponding to  the  objections  filed  before  the  master  may  be  filed 
in  the  court,  and  then  on  the  hearing,  such  exceptions  will 
enable  the  court  to  review  the  evidence  and  the  various  rulinsrs 
objected  to. 

But  the  court  will  not  hear  exceptions  where  there  have 
been  no  objections  filed  before  the  master,  unless  the  failure  to 
file  them  there  was  due  to  accident  or  surprise. 

*'The  exceptions  are  always  to  be  confined  to  such  objections 

Vol.  XLl  8 
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as  were  allowed  or  overruled  by  the  master."  Prince  v. 
Cutler,  69  III.  267;  Pennell  v.  Lamar  Ins.  Co.,  73  III.  303; 
Huling  V.  Farwell,  33  111.  App.  23S. 

The  record  further  shows  that  the  decree  was  not  entered 
upon  the  report  which  was  objected  to  in  the  Circuit  Court, 
but  that  there  was  filed  another  report  by  the  master  in  which 
the  whole  amount  due  is  found,  and  it  is  this  last  report 
which  is  confirmed  by  the  decree,  and  the  amount  therein 
stated  is  the  sum  decreed  to  be  paid  to  the  mortgagees. 

To  this  report  there  were  neither  objections  filed  before  the 
master,  nor  exceptions  in  the  court,  and  therefore  there  is  no 
question  here  presented  for  review. 

The  decree  of  the  Circuit  Court  will  therefore  be  aflirmed. 

Dcci'ee  affi,rvied. 


itL  242!  Pullman's  Palace  Car  Company 
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William  Laack. 

Master  and  Servant — Negligence  qf  Master — Personal  Injury  to  Serv- 
ant— Proximate  Cause, 

1.  Where  the  acts  and  events  that  intervene  between  the  first  cause  and 
a  given  injury,  are  the  natural  result  of  such  first  cause,  and  follow  it  in  an 
in) mediate  and  unbroken  sequence,  such  first  cause  must  be  held  to  be  the 
proximate  cause  of  the  injury. 

2.  An  employer  will  not  be  permitted  to  escape  the  consequences  of  bis 
own  negligence,  and  defeat  an  employe's  claim  for  reparation  for  personal 
injury  suffered  thereby,  by  urging  agiiinst  him  his  faithful  endeavor  to  pro- 
tect his  emplo3'er*8  property  from  a  danger  which  such  negligence  created. 

[Opinion  filed  June  25,  1891.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Fkakk  Baker,  Judge,  presiding. 

Messrs.  J.  S.  Eunnells  and  William  Bueky,  for  appellant. 

Mr.  Edmund  Fubthmann,  for  appellee. 
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Morak,  p.  J.  Appellee  was  injured  by  being  bnrned  while 
in  the  employ  of  appellant,  and  on  the  trial  of  this  action  in 
the  Cu'cuit  Court  recovered  a  judgment  for  $4,000  for  his 
damages.  Appellee  had  for  several  years  worked  for  appel- 
lant in  its  brick  yard  attending  to  the  brick  kilns  while  they 
were  burning.  In  the  fall  of  1887  a  system  of  burning  ther 
brick  with  oil  instead  of  coke  or  wood  was  introduced,  and 
after  its  introduction  and  before  his  injury  appellee  had  aided 
in  burning  several  kilns  of  brick  by  that  system.  The  ma- 
chinery or  process  for  burning  the  brick  with  oil,  it  is  not 
necessary  to  describe,  further  than  to  say  that  from  an  oil  tank 
on  a  car  standing  on  a  switch  track  about  twenty  feet  from 
the  kiln  the  oil  was  led  to  the  burners  in  the  kiln  by  means  of 
a  supply  pipe  which  connected  with  a  two-inch  feed  pipe,  the 
latter  being  connected  with  the  burner  by  a  small  rubber  hose- 
pipe. In  this  series  of  pipes,  as  they  had  been  operated  up 
till  Blay  24:th,  the  day  of  the  accident,  there  had  been  three 
points  at  which  the  flow  of  oil  to  the  burner  could  be  shut  oflE 
by  means  of  a  stop-cock,  viz.,  at  the  tank,  at  the  point  where 
the  supply-pipe  joined  the  feed-pipe  and  on  the  small  pipe 
leading  to  the  burner.  On  May  24th  a  new  burner,  known  as 
the  Cannon  burner,  was  put  in  to  be  run  in  comparison  with 
the  Erown  burner  which  had  been  in  use,  and  in  order  to 
operate  it,  an  additional  tank  of  oil  was  attached  to  the  feed- 
pipe, and  that  pipe  was  so  arranged  as  to  feed  oil  to  the  Can- 
non burners  from  one  tank,  and  to  the  Brown  burners  from 
the  other.  In  making  the  connection  between  the  additional 
tank  and  the  Cannon  burners  no  stop-cock  or  valve  was  put  in 
where  the  supply  pipe  from  the  tank  joined  the  feed  pipe. 
This  arrangement  of  the  pipes  was  made  by  the  superintend- 
ent or  foreman,  and  appellee  did  not  know  that  the  stop-cock 
at  the  joining  of  the  supply  and  feed  pipes  was  left  off.  It 
was  not  unusual  for  the  rubber  pipe  leading  to  the  burner  to 
break  and  leak  and  the  oil  escaping  from  it  would  catch  fire 
and  it  would  become  so  hot  that  the  valve  on  that  pipe  could 
not  be  used,  and  in  such  case  the  stop-cock  at  the  joining  of 
the  supply  and  feed  pipes  was  the  one  by  which  the  oil  was 
shut  off,  and  a  conflagration  prevented.     Appellee  went  on 
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duty  at  the  kiln  at  twelve  o'clock  on  the  night  after  the  Can- 
non burners  were  put  in,  and  about  four  o'clock  in  the  morn- 
ing the  rubber  hose  connecting  with  said  burners  burst  and 
the  oil  ran  out  and  caught  fire.  Appellee  ran  to  where  he 
expected  to  find  the  stop-cock  at  the  joining  of  the  supply  and 
feed  pipe,  but  discovered  that  there  was  none  there.  He  then 
called  other  employes  to  his  assistance,  sent  for  the  fire 
department,  and  busied  himself  in  an  effort  to  save  the  brick 
machinery  from  burning.  '  The  fire  was  very  hot,  and  he 
thought  the  oil  in  the  tank  would  explode,  and  determined  to 
disconnect  the  tank  and  get  it  away  from  the  fire.  He  called 
on  one  of  the  men  to  shut  off  the  tank,  and  on  being  told  that 
it  was  shut  off,  he  went  under  the  tank  and  disconnected  the 
feed  pipe.  Upon  doing  so,  the  oil  from  the  tank  flowed  over 
him,  the  6to]>cock  having  not  in  fact  been  shut  off.  His 
clothing  became  saturated  with  the  oil  and  caught  fire,  and 
appellee  was  burned  and  suffered  the  pain  and  damage  which 
form  the  ground  of  the  recovery. 

The  verdict  is  conclusive  that  the  failure  to  put  in  the  stop- 
cock at  the  point  where  the  supply  and  feed  pipes  connected, 
was  negligence.  The  evidence  justifies  the  conclusion  that 
if  said  valve  had  been  in  place  the  fire  would  have  been  easily 
extinguished,  and  no  accident  to  appellee  would  have  occurred. 

It  is  contended,  however,  that  even  if  the  absence  of 
the  stop-cock  was  negligence,  such  negligence  was  not  the 
proximate  cause  of  the  injury.  A  new  cause,  it  is  said,  inter- 
vened between  such  negligence  and  tlie  injury  to  appellee. 
If  he  had  not  relied  on  the  statement  of  a  fellow-workman 
that  the  stop-cock  on  the  tank  was  shut,  and  himself  opened 
the  way  for  the  oil  to  flow  out  upon  him,  the  injury  would 
not  have  occurred.  He  was  in  a  place  of  safety,  but  volunta- 
rily exposed  himself  to  danger  in  disconnecting  the  tank  and 
attempting  to  move  it  off.  We  are  unable  to  assent  to  this 
contention.  Where  the  acts  and  events  that  intervene  be- 
tween the  first  cause,  and  the  injury,  are  the  natural  result  of 
such  first  cause,  and  follow  it  in  an  immediate  and  unbroken 
sequence,  such  first  cause  must  be  held  to  be  the  proximate 
cause  of  the  injury.    As  said  in  Bail  way  Co.  v.  Kellogg,  i)4 
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TT.  S.  469,  "  The  question  always  is,  was  there  an  unbroken  * 
connection  between  the  wrongful  act  and  injury — a  continuous 
operation  ?  Did  the  facts  constitute  a  continuous  succession 
of  events,  so  linked  together  as  to  make  a  natural  whole,  or 
was  there  some  new  and  independent  cause  intervening 
between  the  wrong  and  the  injury  ?  " 

The  continued  flow  of  the  oil  to  feed  the  fire,  and  the 
intense  and  increasing  heat  and  spread  of  the  flames,  were  the 
natural  and  direct  result  of  having  no  valve  or  stop-cock  on 
the  pipe  at  the  proper  point  to  shut  off  the  oil  when  the  rub- 
ber hose  opened.  It  was  the  duty  of  appellee  as  an  employe, 
to  try  to  save  the  property,  and  to  seek  to  prevent  the  injury 
that  would  be  caused  by  an  explosion  of  the  tank.  To  do  so, 
was  the  natural  impulse  of  a  loyal  employe.  Had  he  run  off 
and  remained  in  a  place  of  safety,  and  left  the  tank  to  explode 
and  the  fire  to  extend  and  accomplish  the  threatened  destruc- 
tion, his  conduct  would  have  earned  the  censure  of  appellant 

Justice  will  not  permit  appellant  to  escape  the  consequences 
of  its  own  negligence,  and  defeat  appellee's  claim  for  repara- 
tion, by  urging  against  him  his  faithful  endeavor  to  protect 
its  property  from  a  dajDger  which  its  said  negligence  created. 
He  might,  it  is  true,  have  turned  off  the  stop-cock  at  the  tank 
himself,  or  tested  it  to  be  sure  that  it  was  turned  off,  instead 
of  acting  on  the  belief  that  it  was  turned  off;  but  the  danger 
was  increasing  with  every  second  of  time.  Immediate  action 
was  required.  Common  experience  teaches  that  method, 
coolness  and  presence  of  mind,  are  rarely  exhibited  under 
such  circumstances.  Had  he  stopped  to  think,  he  might  have 
done  better,  or  not  have  ventured  at  all;  but  there  was  not 
time  for  calm  reflection.  What  he  attempted  may  have  been 
unwise,  even  rash,  when  we  judge  it  standing  afar  off.  As 
was  said  by  Earl,  J.,  in  Wasner  v.  The  Delaware,  L.  &  W.  R. 
K.  Co.,  SON.  Y.  215,  "  It  is  easy  enough  now  to  see  that  his 
effort  was  a  hazardous  and  unsafe  one.  But  can  we  say,  as  a 
matter  of  law,  that  he,  situated  just  as  he  was,  with  no  time 
for  cool  reflection,  failed  in  that  which  men  of  ordinary  pru- 
dence would  exercise  under  the  same  circumstances?  We 
think  not." 
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The  right  of  appellee  to  recover  is  sustained  by  the  princi- 
ple of  the  case  jnst  cited  and  by  many  others  cited  in  the  brief 
of  appellee's  counsel.  Eckert  v.  L.  I.  R.  R.  Co.,  43  N.  Y.  502; 
Rexter  v.  Starin,  73  N.  Y.  601;  Linning  v.  Illinois  Cent.  R. 
R.  Co.,  47  N.  W.  Rep.  67. 

It  is  claimed  by  appellant  that  the  damages  assessed  are  too 
large.  The  amount  in  such  a  case  is  peculiarly  a  question  for 
the  jury.  There  is  some  conflict  in  the  evidence  of  the  phy- 
sicians as  to  the  extent  of  the  injuries,  but  there  is  evidence 
which  tended  to  show  permanent  and  serious  results  from  the 
burning,  and  we  can  not  say  that  the  jury  did  not  have  the 
right  to  rely  on  such  evidence. 

There  is  no  error,  and  the  judgment  must  be  afSrmed. 

Judgment  affirmed. 


Willie  Stein,  by  Next  Friend,  etc., 

V. 

The  Chicago  &  Grand  Trunk  Kailway  Company. 

Railroads — Negligence  of-^Personal  Injuries  of  Third  Persona — Lia- 
hiliiy  for — Special  Findings — Practice. 

1.  The  inconRistency  between  a  general  verdict  and  special  findings 
that  will  authorize  a  judgment  on  the  latter  instead  of  the  former,  must  be 
irreconcilable.  The  special  findings  must  be  of  facts  which  exclude  every 
theory  which  would  sustiin  a  judgment  for  the  plaintiff. 

2.  In  order  to  override  the  general  verdict  the  special  finding  must  be 
of  a  controlling  fact;  Ihe  finding  of  a  mere  evidentiary  fact,  which,  stand- 
ing alone  or  considered  in  connection  with  other  such  facts  would  warrant 
an  inference  contrary  to  the  general  verdict,  is  not  sufficient. 

3.  Motions  for  new  trial  and  for  judprm'^nt  tion  obstante  are  inconsistent 
with  each  other,  and  (should  not  be  pending  at  the  same  time,  and  the 
proper  order  of  proceeding  is  to  submit  the  motion  for  judgment  non 
obstante  first;  there  being  a  motion  for  new  trial  pending,  it  is  proper  to 
withdraw  it  for  the  purpose  of  having  the  motion  for  judgment  heard  and 
determined,  and  such  withdrawal  will  not  be  treated  as  an  abandonment  or 
loss  of  the  right  to  a  new  trial. 

[Opinion  filed  June  25,  1891.] 
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Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Kirk  Hawes,  Judge,  presiding. 

Messrs.  Moses  &  Pam,  for  appellant 

Mr.  F.  H.  Culver,  for  appellee. 

MoRAN,  P.  J.  This  was  an  action  to  recover  damages  caused 
to  appellant  by  the  alleged  negligence  of  appellee's  servants. 
The  declaration  consisted  of  ten  counts,  alleging  various  acts 
of  negligent  omission  or  commission  on  the  part  of  appellee, 
by  which  the  injury  was  caused,  and  averring  that  appellant 
was  at  the  time  of  the  accident  in  the  exercise  of  ordinary 
care. 

On  the  trial  the  jury  returned  a  general  verdict  in  favor  of 
appellant,  and  assessed  the  damages  at  $4,000.  The  court,  at 
the  request  of  appellee,  submitted  to  the  jury  special  questions, 
which,  with  the  answera  to  them,  are  as  follows: 

1.  Was  the  plaintiff  injured  by  walking  into  or  up  against 
the  train  while  on  the  sidewalk  of  Twenty-eighth  street  cross- 
ing the  tracks?    A.     No. 

2.  Was  the  plaintiff  injured  by  the  train  north  of  Twenty- 
eighth  street  or  north  of  the  shanty  ?  A.  North  of  Twenty- 
eighth  street. 

3.  Was  the  plaintiff  in  exercise  of  such  reasonable  and 
ordinary  care  for  his  own  safety,  preceding  and  at  the  time  of 
the  accident,  as  might  reasonably  be  expected  of  a  boy  of  his 
age  and  experience?    A.     Yes. 

4.  Was  the  defendant  guilty  of  negligence  which  contrib- 
nted  to  the  injury,  and  if  so,  wliat?  A.  Incompetent  flag- 
man and  gross  negligence  on  the  part  of  the  defendant. 

The  appellee  entered  a  motion  for  a  new  trial,  but  after- 
ward withdrew  the  same  and  moved  for  a  judgment  for  defend- 
ant upon  the  special  findings  of  the  jury  notwithstanding  the 
general  verdict,  which  motion  was  granted  by  the  court,  and 
to  reverse  this  judgment  the  plaintiff  prosecutes   this  appeal. 

The  question  presented  is,  whether  these  special  findings 
are  inconsistent  with  the  general  verdict,  so  as  to  authorize  a 
verdict  upon  them.     The  first,  third  and  fourth  findings  clearly 
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support  the  general  verdict.  It  is  on  the  second  finding,  to 
wit,  that  plaintiff  was  injured  north  of  Twenty-eighth  street, 
that  the  action  of  the  court  was  based  and  is  sought  to  be  sus- 
tained. 

The  inconsistency  between  a  general  verdict  and  special 
findings  that  will  authorize  a  judgment  on  the  latter  instead 
of  the  former,  must  be  irreconcilable.  The  special  findings 
must  be  of  facts  which  exclude  every  theorv  which  would 
sustain  a  judgment  for  the  plaintiff. 

"  In  considering  the  motion  for  judgment  non  obstante  no 
reference  can  be  made  to  the  evidence  given  on  the  trial;  the 
question  is  not  whether  the  evidence  will  sustain  the  verdict; 
that  question  belongs  to  the  motion  for  a  new  trial. 

"  The  general  verdict  prevails  over  the  special  findings,  if 
there  could  have  been,  under  the  issues,  proof  of  supposable 
facts,  not  inconsistent  with  those  specially  found,  sufficient  to 
reconcile  the  general  verdict  with  the  special  findings."  The 
P.  C.  &  St.  L.  R.  W.  Co,  V.  Martin,  82  Ind.  476;  Cox  v.  Rat- 
cliffe,  105  Ind.  374;  Thompson  on  Trials,  Sec.  2691  to  2696, 
and  cases  there  cited. 

It  follows  that  in  order  to  override  the  general  verdict  the 
special  finding  must  be  of  a  controlling  fact.  The  finding  of  a 
mere  evidentiary  fact,  which,  standing  alone  or  considered  in 
connection  with  other  such  facts,  would  warrant  an  inference 
contrary  to  the  general  verdict,  will  not  be  sufficient.  Now 
it  is  impossible  to  say  that  the  finding  that  plaintiff  was  injured 
north  of  Twenty-eighth  street  is  a  controlling  fact,  when  it  is 
considered  in  connection  with  the  issues  made  by  the  pleadings 
and  the  other  special  findings.  Nor  can  it  be  said  that  such 
fact  is  inconsistent  with  the  general  verdict  of  guilty,  when  not 
considered  in  connection  with  the  evidence. 

Such  fact,  when  considered  under  the  rules  laid  down  by 
the  authorities  above  cited,  is  inconsequential  and  immaterial. 
We  do  not  mean  to  say  that  the  fact  found  may  not  be  an  im- 
portant one  to  be  regarded  on  a  motion  for  new  trial,  in  rela- 
tion to  other  facts  shown  by  the  evidence;  we  do  not  look  into 
the  evidence  to  see;  the  question  presented  does  not  require 
that  we  should,  and  the  rules  by  which  the  sufficiency  of  a 


First  District — March  Term,  1891.         41 

^      -  •        - 

Hohmann  v.  City  of  Chicago. 

special  finding  to  overturn  the  general  verdict  is  to  be  tested, 
do  not  permit  us  to  do  so. 

We  must  conclude  that  the  court  erred  in  rendering  judg- 
ment for  the  defendant. 

Appellant  insists  that  we  should  enter  judgment  here  on  the 
general  verdict  or  direct  the  Superior  Court  to  enter  such 
judgment.  The  contention  that  we  should  do  so,  is  based  on 
the  fact  that  appellee,  after  having  made  a  motion  for  a  new 
trial,  withdrew  said  motion  and  relied  on  its  motion  for  judg- 
ment non  obstante. 

We  are  of  opinion  that  by  withdrawing  the  motion  for 
new  trial,  appellee  did  not  deprive  itself  of  the  right  to  again 
interpose  such  motion  if  it  shall  be  so  advised.  Motions  for 
new  trial  and  for  judgment  non  obstante  are  inconsistent  with 
each  other,  and  should  not  be  pending  at  the  same  time,  and 
it  seems  to  us  to  be  the  proper  order  of  proceeding  to  submit 
the  motion  for  judgment  non  obstante  first.  Having  a  motion 
for  new  trial  pending,  it  was  proper  practice  to  withdraw  it 
for  the  purpose  of  having  the  motion  for  judgment  on  the 
special  findings  heard  and  determined,  and  the  withdrawal 
ought  not  to  be  treated  as  an  abandonment  or  loss  of  the  right 
to  a  new  trial.  See  Brannon  v.  May,  42  Ind.  102;  Leslie  v. 
Merrick,  99  Ind.  180. 

The  correct  order  in  such  a  case  as  this  is  indicated  bj  our 
Supreme  Court  in  Quick  v.  I.  &  St.  L.  Rj.  Co.,  130   111.  334. 

The  judgment  of  the  Superior  Court  will  bo  reversed  and 
the  case  remanded  to  that  court,  with  directions  to  entertain  a 
motion  for  a  new  trial  by  defendant,  if  one  shall  be  made,  and 
if  overruled  to  enter  judgment  on  the  general  vprdict. 

lieversed  and  remanded. 


Charles  Hohmann 

V. 

The  City  op  Chicago. 


41  HnP 

44    534 
140b  226 


Munidml  Corporation a^Viaduct — Construction  of—Liahilityfor  Dam^ 
ages  Arising  from — Leasehold  Interest, 


42  Appellate  Courts  of  Illinois. 


Vou  41.]  Hohmann  v.  City  of  Chicago. 

1.  The  authorities  of  cities  are  vested  with  a  quasi  judicial  discretion  as 
to  the  improvement  of  streets,  and  courts  have  no  power  to  order  them  to 
make  all  alike,  or  to  keep  all  in  the  same  state  of  repair. 

2.  There  is  no  obligation  upon  the  part  of  a  municipality  that  it  will  not 
so  alter  or  improve  its  public  ways  and  places,  or  change  the  jocation  of  its 
public  buildinsrs  and  business,  that  thereby  travel  and  custom  may  not  be 
diverted  Trom  premises  which,  by  reason  of  former  usage,  have  long  had  the 
benefit  of  the  same. 

8.  A  real  estate  owner  can  recover  for  obstructions  that  impede  access  to 
his  premises,  only  when  the  same  are  of  an  extraordinary  character,  and 
which  could  not  have  been  naturally  and  reasonably  anticipated  as  things 
that  would  in  time  be  required. 

4.  Persons  owning  property  fronting  upon  or  near  to  a  public  street  hold 
the  same  subject  to  the  right  of  the  public  to  do  in  respect  to  the  street  all 
such  things  as  are  usual  and  reasonably  necessary  in  respect  to  such  street, 
and  which  the  property  holder  may  be  fairly  said  to  have  contemplated 
when  the  street  was  opened  or  dedicated. 

5.  Where  a  plaintiff  has  only  a  leasehold  interest,  the  premises  he  occu- 
pies not  being  taken,  in  order  to  recover,  it  is  necessary  for  him  to  show 
that  there  has  been  a  direct  physical  disturbance  of  sonie  right  which  he 
had  in  connection  with  his  property,  and  which  gave  to  it  an  additional 
value,  and  that  by  reason  of  such  disturbance  he  has  sustained  a  special 
damage  in  respect  to  his  property  in  excess  of  that  sustained  by  the  public 
generally. 

[Opinion  filed  June  25,  1891.] 

Appeal  from  the  Circnit  Court  of  Cook  County;  the  Hon. 
EiOHARD  S.  TuTHiLL,  Judgc,  presiding. 

Charles  Hohmann,  being  the  lessee  from  May  1, 1888,  to  April 
30, 1893,  of  the  lower  part  of  the  premises  known  as  68  "West- 
ern avenue  in  the  city  of  Chicago,  brought  an  action  against 
the  city  of  Chicago  to  recover  the  damage  done,  as  he  claimed, 
to  his  leasehold  interest,  by  obstructions  to  his  premises,  caused 
bv  the  construction  of  the  viaduct  at  Kinzie  street  and  the 
approaches  thereto. 

Counsel  for  appellant  in  the  brief  by  them  filed,  say: 
"  More  broadly  stated,  Hohmann's  contention  is  that  the  con- 
struction of  the  viaduct  and  approaches  had  the  effect  of 
diverting  from  Western  avenue  particular  classes  of  travel 
and  traffic,  which  formerly  used  it  as  a  thoroughfare,  past  his 
place,  and  from  which  he  derived,  in  his  saloon  business,  a 
steady  and  profitable  patronage  and  custom,  and  in  conse- 
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qnence  of  such  diversion,  the  eligibility  of  his  premises  for 
his  business  was  greatly  impaired  and  their  rental  value  was 
seriously  reduced,  thus  entailing  upon  him  both  loss  of  busi- 
ness and  of  leasehold  value."  As  a  criterion  upon  which  to 
base  an  estimate  of  the  loss  in  his  business,  appellant  proposed 
to  show  an  average  of  his  business  for  six  months  prior  to  the 
construction  of  the  viaduct,  for  six  mouths  during  the  course 
of  construction,  and  for  six  months  after  its  completion.  This 
contention  of  plaintiff  is  thus  worded  in  the  abstract:  "Mr. 
King :  1  want  to  state  our  position;  to  follow  up  this  testimony 
by  showing  interruption  to  the  business  in  consequence  of  con- 
struction of  viaduct;  to  show  the  average  receipts  of  the 
business  from  May,  1888,  previous  to  constniction  of  viaduct, 
and  the  average  receipts  for  same  time  after  construction  an(J 
also  during  time  of  construction  of  viaduct.  (The  court:  I 
do  not  think  you  can  do  that.)  Q.  Are  you  able  to  give  an 
estimate  of  the  average  monthly  business  you  did  over  there 
for  six  months  prior  to  your  removal  to  the  corner?  (Objec- 
tion; sustained;  exception.)"  Plaintiff  proposed,  as  a  basis  for 
proof  of  profits  and  losses  by  reason  of  construction  of  the 
viaduct,  to  show,  for  a  period  of  six  months  prior  to  com- 
mencement of  viaduct,  the  average  monthly  receipts  from  liis 
business,  and  compare  the  same  with  a  corresponding  period 
since  the  completion  of  the  viaduct,  and  that  part  of  the  six 
months  prior,  plaintiff  carried  on  the  same  business  near  by  on 
Western  avenue,  almost  opposite  his  present  premises,  and 
what  his  business  in  receipts  was  at  that  former  place  for  the 
same  time,  and  that  the  patronage,  custom  and  good  will  of 
the  business  across  the  avenue  was  retained  by  plaintiff  and 
followed  him,  and  continued  in  the  new  premises  until  the 
commencement  of  the  viaduct. 

Messrs.  John  Ltle  King  and  F.  W.  Bennett,  for  appel- 
lant 

Mr.  Benjamin  F.  Richolson,  for  appellee. 

Waterman,  J.     The  plaintiff  had  only  a  leasehold  interest; 
the  premises  he  occcupied  were  not  taken,  and  for  him  to 


44  Appellate  Coubts  op  Illinois. 

Vol.  41.]  Hohmann  v.  City  of  Chicago. 

recover,  it  was  necessary  for  him  to  show  that  there  had  been 
a  direct  physical  disturbance  of  some  right  which  he  had  in 
connection  with  his  property^  and  which  gave  to  it  an  addi- 
tional valne,  and  that  bv  reason  of  such  disturbance  he  had 
sustained  a  special  damage  in  respect  to  his  property  in  excess 
of  that  sustained  by  the  public  generally.  Rigney  v.  City  of 
Chicago,  102  111.  64. 

To  this  he  had  a  right  and  was  permitted  to  show  what  the 
city  had  done  in  the  way  of  obstructing  access  to  his  property, 
but  not  what  had  been  done  in  the  way  of  merely  diverting 
travel  to  some  other  street  or  in  some  direction  so  that  it  no 
longer  passed  by  his  premises. 

If  the  city  had  improved  a  parallel  street  in  a  very  sui>e- 
rior  manner,  or  opened  a  new,  more  commodious  and  nearer 
route  for  the  accommodation  of  those  who  had  been  accustomed 
to  go  by  and  call  in  at  his  saloon,  travel  by  his  place  would 
doubtless  have  been  diverted  and  the  plaintiff  have  in  conse- 
quence lost  custom,  but  he  could  not  have  in  such  case  recov- 
ered damages  from  the  city.  So  too,  had  the  city  suffered 
the  street  upon  which  plaintiff's  premises  are  situate  to 
become  out  of  repair,  the  sidewalks  to  be  uneven  and  the 
roadway  to  be  broken  and  irregular,  while  adjacent  and  what 
might  be  termed  competing  streets,  were  kept  smooth  and 
agreeable  for  travelers,  it  would  quite  likely  have  resulted  in 
a  diversion  of  passage  and  business  to  such  adjacent  streets, 
but  would  have  given  the  plaintiff  no  right  of  action.  The 
authorities  of  cities  are  vested  with  a  ^i^a^^  judicial  discretion 
as  to  the  improvement  of  streets,  and  courts  have  no  power  to 
order  them  to  make  all  alike  or  to  keep  all  in  the  same  state 
of  repair. 

The  mere  diversion  of  travel  in  consequence  of  the  con- 
struction of  the  viaduct,  however  detrimental  to  the  business 
of  plaintiff,  is  a  thing  for  which  he  can  not  recover.  There 
is  no  obligation  upon  the  part  of  a  municipality  that  it 
will  not  so  alter  or  improve  its  public  ways  and  places, 
or  change  the  location  of  its  public  buildings  and  business  that 
thereby  travel  and  custom  may  not  be  diverted  from  premises 
which  by  reason  of  former  usage  have  long  had  the  benefit 
of  the  same. 
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Nor  can  tlie  owner  of  property  recover  damages  for  every 
obstruction  that  impedes  access  to  his  premises.  In  the  nature 
of  things  obstruction  to  some  degree  results  from  work  done 
upon  the  street,  in  the  way  of  paving,  constructing  subways, 
putting  down  water-pipes,  sewers,  the  erection  of  buildings,  etc. 

It  is  only  for  obstructions  which  are  extraordinary  and 
which  could  not  have  been  naturally  and  reasonably  antici- 
pated as  things  that  would  in  time  be  required,  that  the  prop- 
erty owner  is  entitled  to  damages.  All  persons  owning  prop- 
erty fronting  upon  or  near  to  a  public  street  hold  the  same 
subject  to  the  right  of  the  public  to  do  in  respect  to  the  street 
all  such  things  as  are  usual  and  reasonably  necessary  in  respect 
to  such  street,  and  which  the  property  holder  may  be  fairly 
said  to  have  contemplated  when  the  street  was  opened  or 
dedicated.  Damage  which  results  from  such  usual,  reason- 
able and  necessary  obstruction,  is  not  such  as  is  contemplated 
by  the  Constitution,  because  it  is  the  result  of  a  burden  rest- 
ing upon  all  property  alike,  and  a  qualification  of  the  rights 
of  the  property  owner,  incident  to  his  ownership.  City  of 
Denver  v.  Bayer,  2  Am.  &  Eng.  Corp.  Cases,  465;  Lewis  on 
Eminent  Domain,  Sec.  224. 

The  evidence  offered  by  the  plaintiff  was  therefore  prop- 
erly excluded.  It  was  no  part  of  the  business  of  the  jury  to 
determine  how  much  travel  past  plaintiff's  place  had  been 
diverted  by  the  construction  of  the  viaduct;  they  had  to  do 
only  with  injury  to  the  plaintiff's  property  which  resulted 
from  a  direct  physical  disturbance  of  some  riglit  which  he  had 
in  connection  with  it,  and  the  special  damage,  if  any,  which 
he  had  sustained  in  respect  to  his  property  in  excess  of  that 
sustained  by  the  public  generally.  He  had  not,  because  no 
property  owner  has,  a  right  to  a  course  of  action  upon  the 
part  of  the  city  which  should  not  result  in  a  diversion  of  travel 
or  custom  away  from  his  place  of  business. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 
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Granville  S.  Ingraham 

V. 

Joseph  H,  Strong. 

Guaranty — Deht  of  Another — Recovery  on — Statute  of  Frauds, 

1.  Unless  a  liability  of  a  third  party  exiBts  or  is  to  be  created,  there  can 
not  be  an  agreement  to  answer  for  the  debt,  default  or  miscarriage  of 
another. 

2.  To  be  within  the  statute  of  frauds  it  is  sufficient  that  the  promise  is  in 
writing,  but  the  promise  and  writing  need  not  be  contemporaneous. 

[Opinion  filed  June  25,  isai.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  Anthony,  Judge,  presiding. 

It  appeared  upon  the  trial  of  this  cause  tliat  appellee,  desiring 
to  supply  one  Robinson  with  $150,  told  one  Johnson  to  go  to 
appellant  and  get  the  money  from  him.  Appellee  testified 
that  ho  told  Johnson  to  say  to  appellant,  that  he,  appellee, 
would  pay  the  money  out  of  the  first  money  that  came  in. 
Johnson  testified  that  appellee  told  him  to  go  to  appellant  and 
get  the  money  for  him,  appellee,  and  that  he  told  appellant 
that  appellee  would  pay  the  money  if  one  Dwyer  did  not. 

Appellant  handed  the  money  to  Jolmson,  who  either  gave 
it  to  appellee  or  by  his  direction  handed  it  to  Robinson. 

Afterward,  the  loan  not  being  paid,  appellee,  at  the  sugges- 
tion of  Johnson,  and  to  show  appellant  tliat  Johnson  had 
stated  the  facts  to  him,  wrote  the  following  letter: 

"  Agency  of  J 

The  United  States  Life  Insukance  Company  v 

OF  the  City  of  New  York.  ) 

"J.  H.  Strong,  Manager, 

26-28  Montauk  Block,  Chicago,  Illinois. 

"3/;'.   Ingraham:     Mr.  Johnson  borrowed  of  you  $150, 

wliich  I  agreed  to  repay  if  Dwyer  did  not,  by  Monday.     Mr. 

Dwyer  has  done  nothing.     Mr.  Johnson  is  Yery  anxious.     I 
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have  been  kept  constantly  at  home  by  illness  of  my  wife. 
Just  as  soon  as  I  can  get  down  to  business  I  will  pay  the  $150 
if  Dwyer  does  not.     Will  call  at  my  earliest  convenience. 

"J.  H.  Strong." 

Some  time  thereafter  appellant  wrote  to  appellee  as  follows: 

"Hyde  Park,  October  11,  1886. 
"J.  n.  Strong, 

^* Dear  Sir:  Will  yon  please  advise  me  as  to  the  payment 
of  tlie  loan  I  made  on  yonr  guaranty,  all  of  which  I  have  in 
writing.  I  very  much  dislike  to  put  the  matter  in  the  hands 
of  my  attorney,  but  surely  shall  unless  paid  soon.  Can  you 
afford  to  go  back  on  your  word  in  your  prominent  position? 
Please  advise  me  and  oblige, 

"Tours  trulv, ' 

"  G.  S.  Ingraham." 

Messrs.  Flower,  Smith  &  Musgrave,  for  appellant. 

Mr.  George  P.  Westover,  for  appellee. 

Waterman,  J.  We  think  it  clearly  appears  from  the  record 
in  this  case  that  appellee  was  the  original  promisor,  upon  the 
strength  of  whose  undertaking  the  loan  was  made. 

Johnson,  whom  appellee  sent  for  the  money,  and  appellant, 
who  furnished  it,  say  that  it  was  loaned  upon  appellee's  prom- 
ise to  pay.  Appellee  in  his  letter  declares  that  he  agreed  to 
pay  if  Dwyer  did  not  by  Monday;  and  then  recognizing  his 
obligation,  says:  "Just  as  soon  as  I  can  get  down  to  town  I 
will  pay  the  $150  if  Dwyer  does  not.  " 

In  a  transaction  of  this  kind,  hurriedly  done,  without  the 
usual  business  formalities,  and  concerning  a  matter  which  was 
for  the  parties  to  it  a  small  sum,  it  is  not  to  be  expected  that 
the  persons  who  did  the  business  would  four  years  afterward 
remember  accurately  what  was  said  at  the  time;  what  tliey, 
when  the  circumstances  were  fresh  and  before  any  trouble 
had  arisen,  put  down  in  writing  is  vastly  better  evidence  of 
what  the  real  undertaking  was,  than  anything  they  may 
remember  now. 


48  Appellate  Courts  of  Illinois. 

Vol.  41.]  iDgraham  v.  Strong. 

The  contention  of  appellee  is,  that  his  promise  was  collat- 
eral only;  but  collateral  to  what?  Dwyer  made  no  promise; 
he  was  then  in  New  York;  there  is  no  evidence  that  Johnson 
promised  anything  or  that  Robinson,  to  whom  the  money 
went,  undertook  to  repay  it. 

The  letter  written  by  appellant  is  perfectly  consistent  with 
his  present  position  that  he  loaned  the  money  on  the  original 
promise  of  appellee,  and  there  is  nothinor  to  show  that  any 
other  person  was  ever  liable  to  him,  save  only  that  Johnson 
would  be  responsible  if  he  had  told  appellant  an  untruth. 

It  is  true  to  be  sure  that  appellant  in  his  letter  says  that  he 
made  the  loan  on  the  guaranty  of  appellee,  but  we  do  not  think 
that  of  itself  establishes  that  there  was  a  third  person  to  whom 
credit  was  given;  certainly  this  record  does  not  disclose  a  lia- 
bility upon  the  part  of  any  third  party,  and  unless  a  liability 
of  a  third  party  exists  or  is  to  be  created,  there  can  not  be  an 
agreement  to  answer  for  the  debt,  default,  or  miscarriage  of 
another.  Browne  on  the  Statute  of  Frauds,  Sec.  157;  GrifBn 
V.  Derby,  5  Greenleaf  (Me.),  476;  Merrill  v.  Englesby,  28  Vt. 
150-158;  Peck  v.  Thompson,  3  Comstock,  335;  Jefferson  v. 
Hunt,  2  Allen  (Mass.),  417-422. 

If  the  undertaking  were  to  be  considered  as  a  promise  to 
answer  for  the  debt,  default  or  miscarriage  of  another,  we 
think  the  written  promise  suflScient. 

It  is  sufficient  that  the  promise  is  in  writing;  the  statute 
does  not  say  that  the  making  of  some  memorandum  or  note 
thereof,  of  the  promise  and  writing,  must  be  contemporaneous; 
what  the  statute  requires  is  that  "  the  promise  or  agreement 
upon  which  such  action  shall  be  brought,  or  some  memoran- 
dum or  note  thereof  shall  be  in  writing  and  signed  by  the 
party  to  be  charged  therewith,  or  some  other  person  thereunto 
by  him  lawfully  authorized."  Browne  on  the  Statute  of 
Frauds,  Sec.  352;  Ide  &  Smith  v.  Stanton,  15  Vt.  685-690; 
Bird  V.  Munroe,  66  Maine,  337;  Sievenweight  v.  Archibald, 
102  Com.  Laws,  104-107;  Larned  v.  Wannemacker,  9  Allen 
412-416;  Gale  v.  Nixon,  6  Cowen,  445. 

In  the  case  at  bar  there  was  originally  a  verbal  promise;  of 
this  there  is  a  memorandum  in  writing,  and  also  a  written 
promise  given  at  a  subsequent  time. 
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For  the  original  promise  there  was  a  good  and  valuable 
consideration;  so  that  both  the  statute  of  frauds,  which  requires 
a  memoi-andum  in  writing,  and  the  common  law,  which 
requires  a  consideration  as  the  basis  of  a  binding  promise,  are 
satisfied. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 

remanded. 

Heversed  and  remanded. 


Margaret  Kinney 

V. 

Hattie  Dodd,  and  Switchmen's  Mutual  Aid  Asso- 
ciation OF  North  America. 

lAfe  Insurance — Mutual  Benefit  Asaoeiation, 

Upon  a  bill  filed  by  the  mother  of  a  dece^ed  member  of  a  mutual  benefit 
associatioo  to  prevent  the  same  from  paying  over  to  the  affianced  of  deceased, 
the  amount  called  for  by  its  certificate,  this  court  holds,  it  clearly  appearing 
that  the  deceased  intended  that  the  latter  should  have  the  ^ame  in  case  of 
his  death,  and  further  that  the  policy  was,  according  to  the  rules  of  the  asso- 
ciation, properly  made  payable  to  her,  that  the  decree  in  her  favor  must  be 
affirmed. 

[Opinion  filed  June  25,  1891.] 

* 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Lorin  C.  Collins,  Judge,  presiding. 

In  this  case  it  appeared  that  one  Fred  McDougald,  in  his 
lifetime,  was  a  switchman,  and  a  member  and  policy  holder 
(No.  2,271)  in  the  Switchmen's  Mutual  Aid  Association  of 
North  America,  under  which  policy,  upon  his  death,  there 
was  payable  $800;  that  on  February  7,  1889,  the  insured  was 
killed  at  Cook  county;  that  the  appellant  is  the  mother  of  the 
assured  and  his  only  heir  at  law,  he  being  single  and  unmarried 
at  the  time  of  his  decease. 

Vol.  XLI  4 
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The   certificate   of   membership  under  which  the  benefit 
involved  in  this  action  ie  payable  is  as  follows: 

"No.  2,271. 
*' Grand  Lodge  of  the  Switchmen's  Mutual  Aid  Association 

OF  North  America. 

"Chicago,  Febrnary  20,  18S8. 

"This  Policy  of  Insurance  Witnesseth: 

"That  the  Switchmen's  Mutual  Aid  Association  of  North 
America,  in  consideration  of  the  grand  dues  and  assessments  to 
them  duly  paid,  in  accordance  with  the  provisions  of  the  con- 
stitution of  said  association,  by  Fred  McDougald,  and  of  the 
annual  payment  of  such  grand  dues  and  assessments  every 
year  during  the  continuance  of  this  policy,  do  assure  the  life 
of  said  member,  Fred  McDougald;  and  the  said  association  do 
hereby  promise  and  agree  to  pay  the  amount  of  insurance  that 
may,  at  the  time  of  the  death  of  said  assured,  be  justly  due 
and  owing,  according  to  the  provisions  of  said  constitution,  Jis 
well  as  the  like  sum  in  case  of  disability  of  said  assured,  in 
accordance  with  the  terms  and  conditions  further  provided  in 
said  constitution,  the  said  sum  or  sums  to  be  paid  as  stipulated 
thereon,  to  and  for  the  eole  use  of  such  person  or  pei-sons  to 
whom  this  policy  shall  be  made  assignable  by  said  assured; 
and  if  such  person  or  persons  shall,  at  the  death  of  sucli  assured, 
be  not  living,  then  to  the  nearest  heir  or  heirs  on  receiving 
proof  of  the  death  of  said  assured,  and  the  identity  and  proof 
of  right  of  claimant  to  inherit  the  same  according  to  the 
requirements  of  said  constitution,  any  indebtedness  to  the 
association  on  account  of  this  policy  being  first  deducted  there- 
from. In  every  case  when  tliis  policy  shall  cease  and  termi- 
nate, or  be  null  and  void  by  reason  of  immoral  or  other  mis- 
conduct, and  the  assured  shall  forfeit  his  raembershij)  in  this 
lodge,  according  to  the  provisions  of  the  constitution  of  this 
association,  then  all  payments  thereon  shall  be  forfeited  to  the 
association  and  this  jiolicy  canceled. 
"  Grand   Lodge  Switchmen's   Mutual  Aid  Association  of 

North  America,  organized  at  Chicago,  111.,  March  2, 1886. 

"In  witncKS  whereof  the  same  Switchmen's  Mutual  Aid 
Association  of  North  America  has,  by  its  Grand  Master  and 
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Grand  Secretary  and  Treasurer,  signed,  sealed  and  delivered 
this  contract,  this  20th  day  of  February,  1888. 

"Wm.  a.  Simsrott, 

"  Grand  Sec.  and  Treas. 
"  [Attest :]         James  L.  Monaghan, 

"  Grand  Master." 

The  stub  from  which  the  certificate  was  taken^  is  as  follows: 

"  No.  of  certificate,  2,271. 

"  To  whom  issued, 
*'  Fred  McDongald, 

"  Eesidence, 

"  Auburn  Junct.,  111.    * 

"  Date  of  certificate,  Feb.  20,  1888. 

"  This  certificate  issued • ,18    • 

^'  In  place  of  certificate  No canceled 18     . 

"  Devisee,  Hattie  Dodd,  related 

"Batavia,  111.'' 

The  written  portions  of  said  stub,  being  the  name  of  the 
assured,  his  residence,  date,  name,  Hattie  Dodd,  and  her  resi- 
dence, were  all  made  by  and  in  the  handwriting  of  Simsrott, 
the  secretary,  and  claimed  by  him  to  have  been  filled  out  at 
the  time  of  the  delivery  of  the  policy  to  McDougald. 

Appellant  claimed  as  the  mother  of  the  deceased  switch- 
man McDougald,  under  the  terms  of  the  certificate,  as  his 
nearest  heir. 

The  pleadings  are  appropriate  and  in  form  to  entitle  either 
to  recover,  whichever  of  the  twain  the  facts  and  law  of  the 
case  shall  warrant  the  court  in  awarding. 

The  appellant  filed  her  bill  to  prevent  the  Switchmen's 
Association  fi'om  paying  the  amount  due  under  the  certificate 
to  Hattie  Dodd,  and  to  procure  a  decree  affirming  her  right 
thereto,  and  Hattie  Dodd  filed  her  cross-bill  denying  the  right 
of  appellant  to  the  fund  and  claiming  that  the  same  in  right 
and  equity  should  be  paid  to  her.  The  association  paid  the 
money  into  court  to  abide  by  its  decree. 

The  secretary  of  the  association  testified  that,  as  in  the  per- 
formance of  his  duty  he  was  required  to  do,  when  he  was 
writing  out  the  certificate  he  asked  McDougald  whom  he 
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wished  the  policy  to  be  payable  to,  and  he  said  "  Miss  Hattie 
Dodd;"  that  he  w£[8  going  to  marry  lier.  That  the  writing 
of  her  narao  in  the  stub  was  in  accordance  with  the  rules  of 
the  order. 

Two  letters  written  by  McDougald  to  Hattie  Dodd,  were 
introduced.  In  one  of  these  he  wrote:  '*Donot  think  if  I 
should  get  badly  hurt  or  sick  that  you  could  not  find  me." 
*  »  *  "My  insurance  is  to  you  incase  I  should  get  killed, 
80  that  you  would  be  notified  in  case  anything  serious  should 
happen."  In  the  other  ho  said :  '*  Yes,  Hattie,  I  sent  you 
my  insurance  policy.  It  is  in  your  favor,  therefore  you  keep 
it,  and  should  anything  happen  to  rae  you  have  that  to  show." 

Hattie  Dodd  produced  the  certificate  and  made  proof  of 
death. 

The  Switchmen's  Association  is  not  a  corporation. 

The  court  below  directed  the  payment  of  the  money  to 
Hattie  Dodd. 

Mr.  Jesse  Holdom,  for  appellant. 

Had  Hattie  Dodd,  as  ilnQ  fiance  of  McDougald,  an  insurable 
interest  in  his  life? 

Under  the  allegation  of  the  answer  and  cross-bill,  the  proof 
of  the  by-laws  and  constitution  were  an  essential  and  vital 
part  of  the  case  of  Hattie  Dodd.  For  want  of  such  proof  the 
claim  of  Hattie  Dodd  is  not  substantiated  in  law. 

This  court  decided  that  "a  mere  delivery  of  possession  of 
a  certificate  confers  no  rights  upon  the  holder."  Highland  v. 
Highland,  13  III.  App.  510,  and  affirmed  in  109  111.  366. 

In  Highland  v.  Highland,  13  111.  App.  516,  it  was  held,  that 
"  the  right  to  the  money  does  not  pass  by  the  delivery  of  the 
certificate.  Though  the  certificate  should  have  upon  its  face 
a  declaration  to  whom  the  money  should  be  paid,  and  tlie  cer- 
tificate and  declaration  be  delivered  to  the  person  to  whom 
made  payable,  the  money  or  right  to  the  money  does  not  pass 
and  vest  in  the  person  designated.  Parol  evidence  can  not  be 
resorted  to  to  modify  or  explain  the  terms  of  the  policy  or 
enlarge  its  meaning."  Chapter  58,  Sec.  4  .E.  S.,  of  this  State 
provides:  "All  instruments  for  the  payment  of  money  or 
personal  property,  etc.,  must  be  assigned  in  writing." 
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In  the  case  of  Turner  v.  P.  &  S.  R  R.  Co.,  95  111.  134,  it 
was  decided  that  '*  All  instruments  for  the  payment  of  money 
or  articles  of  personal  property  to  a  particular  person,  are  only 
assignable  under  our  statute  so  as  to  enable  the  assignee  to 
maintain  an  action  in  his  own  name  by  an  instrument  of  the 
person  named  as  the  payee  under  his  hand/'  etc. 

In  U.  S.  Life  Ins.  Co.  v.  Ludwig,  103  111.  305,  it  was  held : 
*'  Policies  of  insurance  are  but  choses  in  action  and  governed 
by  the  same  principles  applicable  to  choses  in  action  in  gen- 
eral."    Alexander  v.  K  W.  Aid  Ass'n,  126  111.  558. 

"  An  assignable  contract  can  be  assigned  "only  by  writing  on 
some  part  of  the  same  paper  which  contains  the  contract." 
Estes  V.  Hairston,  1  Dev.  {N.  C.)  354. 

Messrs.  Hopkins,  Aldrioh  &  Thatcher  and  IIamline, 
Scott  &  Lord,  for  Hattie  Dodd,  appellee. 

Counsel  first  asks:  "  Had  Hattie  Dodd,  as  the  ^ance  of 
McDougald,  an  insurable  interest  in  his  life?"  to  which 
counsel  says  the  decisions  uniformly  answer,  *'  No."  But  the 
decisions  which  are  cited  do  not  support  counsel's  assertion. 

The  case  relied  upon  by  appellant  is  Palmer  v.  Welch,  23 
N.  E.  Reporter,  or  which  is  in  the  advance  sheets,  Vol.  132, 
"No.  2,  p.  141.  It  is  true  that  in  that  case  the  certificate  was 
payable  to  the  deceased's ^^Ti^^,  and  the  court  held  she  could 
not  recover.  The  right  to  recover,  however,  was  not  denied 
because  she  was  the  fiance  and  had  no  insurable  interest,  but 
for  an  entirely  different  reason.  In  that  case  the  certificate 
was  issued  by  the  Koyal  Arcanum,  a  mutual  benefit  associa- 
tion incorporated  under  the  laws  of  Massachusetts. 

Both  the  statutes  of  Massachusetts,  and  the  laws,  rules  and 
resrulations  of  the  Eoval  Arcanum  itself,  as  well  as  the  certifi- 
cate  issued,  under  which  the  fiance  was  claiming,  expressly 
limited  the  beneficiaries  to  certain  relatives,  and  those  depend-, 
ent  upon  the  member  for  maintenance,  for  food,  clothing, 
lodging  or  education.  Inasmuch  as  it  was  admitted  by  stipu- 
lation in  that  case  that  aflSanced  was  not  dependent  upon  the 
deceased  in  manner  as  above  required  to  bring  her  within  the 
limited  list  of  beneficiaries  above  provided  for,  the  Supreme 


54  Appellate  Courts  of  Illinois, 

VcL.  41.]  Kinney  v.  Dodd. 

Coart  held  that  she  was  not  entitled  to  the  benefits  of  the 
certificate  in  that  order. 

That  decision,  the  court  readily  sees,  is  no  authority  for 
counsel's  position,  and  does  not  decide  at  all  that  a  fiaiice  has 
no  insurable  interest.  It  merely  decides  that  a  fiance  who 
is  not  dependent  does  not  come  within  the  limited  list  of  bene- 
ficiaries provided  for  by  the  rules  and  by-laws  of  the  Koyal 
Arcanum,  and  the  particular  statute  of  the  State  under  which 
that  order  was  incorporated.  But  2i  fiance^  one  can  readily 
see,  may  have  an  insurable  interest  in  the  life  of  another  and 
still  not  be  actually  dependent  on  that  other  for  the  list  of 
necessaries  enumerated  in  the  rules  and  by-laws  of  the  Royal 
Arcanum.  Under  a  certificate  unrestricted  as  to  the  benefi- 
ciaries, or  issued  by  an  association  either  unincorporated  or 
incorporated  under  a  law  which  does  not  so  limit  the  benefici- 
aries, 2l  fiance  may  have  an  insurable  interest  in  the  life  of 
another  and  recover  accordingly. 

The  other  two  cases  cited  by  appellant  of  Ballon  v.  Gile,  50 
"Wisconsin,  614,  and  the  American  Legion  of  Honor  v.  Perry, 
140  Mass.  5S0,  are  only  to  the  same  effect  as  Palmer  v. 
Welch,  supra. 

So  much  for  the  decisions  cited  by  counsel  in  support  of  his 
position.  On  the  contrary,  as  to  whether  Ilattie  Dodd,  as  the 
-fiance  of  McDongald,  had  an  insurable  interest  in  his  life,  we 
maintain,  firsts  that  our  courts  do  uphold  the  claims  of  a 
■fiance  where  no  statute  or  law  of  the  association  contravenes; 
secondly^  that  under  the  decisions  of  our  courts  it  makes  no 
difference  whether  Hattie  Dodd  had  an  insurable  interest  or 
not;  and  thirdly^  that  appellant  can  not  be  heard  to  object  in 
this  case  on  that  ground. 

In  proof  of  our  first  reply,  that  our  courts  do  uphold  the 
claims  of  a  fiance  where  no  statute  or  law  of  the  association 
forbids,  we  cite  counsel  to  the  case  of  Johnson  v.  Van  Epps, 
found  in  14  111.  App.  201,  and  110  III.  651.  In  that  case 
Johnson  took  out  a  policy  payable  to  Mrs.  Van  Epps  or  his 
lieirs.  Mra.  Van  Epps  was  his  fiance^  and  was  so  represented 
by  him  to  the  association  at  the  time  he  took  out  his  certificate, 
and  she  bore  no  other  relation  to  him  up  to  the  time  of  his 
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death,  and  also  was  not  dependent  upon  him.  After  his  death 
Mrs.  Van  Epps  filed  her  bill  in  chancery  and  claimed  the  bene- 
fits. The  heirs  of  Johnson  contested  her  claims  on  the  ground 
that  she  was  only  his  fiance  and  as  such  she  had  no  insuiable 
interest  in  his  life,  and  could  not  recover — as  in  the  case  before 
your  honors.  But  the  Circuit,  Appellate  and  Supreme  Courts 
all  held  that  she  could  recover,  and  awarded  her  the  full 
amount  of  the  certificate. 

In  proof  of  our  second  reply,  namely,  that  Hattie  Dodd 
need  not  have  an  insurable  interest  in  the  life  of  said  Mc- 
Dongald  in  order  to  recover  under  the  policy  in  question,  we 
cite  the  case  of  Bloomington  Mutual  Benefit  Association  v. 
Blue,  120  111.  121,  where  this  question  is  conclusively  set- 
tled in  our  State.  In  that  case  it  was  contended  that  inasmuch 
as  Blue  had  no  insurable  interest  in  the  life  of  Bailey,  the 
contract  was  void;  but  the  court,  after  exhaustively  consider- 
ing the  decisions  of  other  courts  and  of  the  United  States 
Court  on  the  question  of  insurable  interest,  lays  down  the 
doctrine  as  follows: 

"  It  may  be  regarded  as  a  plain  proposition  of  law  that  a 
wagering  policy  is  void,  and  we  think  it  is  also  well  settled  that 
a  policy  taken  out  on  the  life  of  a  third  party  by  a  beneficiary, 
in  the  continuance  of  whose  life  the  beneficiary  has  no  pecun- 
iary interest,  may  be  regarded  as  a  wagering  policy,  and  as 
such  would  be  void.  Had  this  policy  been  taken  out  by  Blue 
on  the  life  of  Bailey  without  his  knowledge  or  consent,  and 
had  the  premiums  been  paid  by  him,  it  would  manifestly  fall 
within  what  is  known  as  a  wagering  policy,  and  would  be  void. 
Public  policy  forbids  one  person,  who  has  no  interest  in  the 
continuance  of  the  life  of  another,  from  speculating  on  that 
life  by  procuring  a  policy  of  insurance;  but  here  it  does  not 
appear  that  Blue  had  any  instrumentality  whatever  in  procur- 
ing the  policy  on  the  life  of  Bailey,  or  that  he  ever  paid  any 
poi-tion  of  the  premiums  to  procure  the  policy  or  to  keep  it  in 
force;  and  hence  the  case  of  Insurance  Co.  v.  Hogan.  80  111. 
39,  cited  by  the  defendant,  has  no  bearing  upon  the  case.  In 
the  case  cited,  the  insurance  was  procured  by  the  beneficiary, 
and  all  tlie  premiums  were  paid  by  him,  while  here,  Bailey 
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procured  the  policy  and  paid  all  the  premiums.  Manifestly, 
the  Hogan  case  has  no  bearing  upon  the  facts  in  this  case. 
Bailey  had  an  insurable  interest  in  his  own  life,  and  had  a 
clear  right  to  procure  a  policy  on  his  life,  and  unless  some 
principle  of  public  policy  is  violated,  he  could  make  it  payable 
in  case  of  death,  to  any  person  whom  he  might  desire." 

'  Waterman,  J.  It  clearly  appears  that  the  assured  intended 
to  make,  and  believed  he  had  made,  his  policy  payable  to  Hat- 
tie  Dodd.  The  association  so  understood  and  agreed  to  make, 
payment. 

This  being  the  case,  even  if  there  had  been  a  want  of  a 
technical  compliance  with  everything  requisite  to  constitute 
her  the  beneficiary,  a  court  of  equit}',  which  looks  to  substance 
rather  than  form,  would  carry  out  the  plain  and  manifest 
intention  of  the  parties.  But  so  far  as  appears,  the  policy 
was  entirely  in  accordance  with  the  rules  and  regulations  of 
the  association,  made  payable  to  Hattie  Dodd.  She  was  the 
beneficiary  named  at  the  time  the  policy  was  issued  and  her 
name  was  inserted  in  the  only  way  and  place  provided  for 
designating  beneficiaries. 

While  a  lawyer  might  not  speak  of  her  as  a  person  "to 
whom  the  policy  was  made  assignable,"  it  is  evident  that  what 
the  assured  and  the  association  thought  necessary  to  make  the 
certificate  payable  to  her,  was  done. 

There  was  an  undoubted  right  to  make  the  certificate  pay- 
able to  Hattie  Dodd;  the  parties  did  what  they  thought 
secured  this;  there 'is  no  rule  of  public  policy  which  forbids 
the  carrying  out  of  such  intentron.  The  decree  of  the  court 
below  awarding  the  money  paid  in  on  this  certificate  to  her 
is  therefore  affirmed. 

Decree  affirmed. 
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Thomas  McGowan 

V. 

James  C.  Duff.  Ji 


Appeals— Judgment  qf  County  Court — See.  11,  Chap,  77,  Starr  dt  C, 
III.  State. — Practice. 

1.  Where  a  particular  jurisdiction  is  conferred  on  an  inferior  court,  its 
decision  will  be  final,  unless  provision  is  made  by  statute  fcr  an  appeal*  and 
then  the  terms  of  the  statute  in  perfecting  the  appeal  must  bo  strictly  com- 
plied with. 

2.  Upon  an  appeal  from  a  judjifment  rendered  in  the  County  Court  upon  a 
trial  of  right  of  property  in  favor  of  one  who  claimed  certain  property  levied 
upon  by  the  sheriff  by  virtue  of  an  execution  in  favor  of  plaintiff,  this  court 
holds  that  the  same  muAt  be  dismissed  owing  to  the  failure  to  observe  the 
provisions  of  Sec.  11,  Chap.  77,  Starr  &  C.  111.  Stats. 

[Opinion  filed  June  25,  1891.] 

Appeal  from  the  County  Court  of  Cook  County;  the  Hon. 
Feank  Scales,  Judge,  presiding. 

Messrs.  William  H.  Sisson,  C.  F.  Gooding  and  F.  J.  Part- 
ridge, for  appellant. 

Mr.  Chester  B.  Bradley,  for  appellpe. 

MoRAN,  P.  J.  This  is  an  appeal  from  a  judgment  rendered 
upon  a  trial  of  right  of  property  in  favor  of  one  who  claimed 
certain  property  levied  upon  by  the  sheriflE  by  virtue  of  an 
execution  in  favor  of  appellant. 

The  right  of  appeal  in  such  a  case  is  given  by  Sec.  11,  Chap. 
77,  Starr  &  C.  Bl.  Stat,  of  the  act  providing  for  the  trial  of 
right  of  property.  Said  section  is  as  follows:  "An  appeal 
may  be  taken  to  the  Circuit  Court  as  in  other  cases,  provided 
the  same  is  prayed  on  the  day  of  the  entering  of  the  judg- 
ment, and  the  bond  shall  be  given  within  five  days  from  the 
time  of  entering  judgment,  and  the  trial  in  the  Circuit  Court 
shall  be  de  novo.^^  Tlie  judgment  in  this  case  was  entered 
on  January  16,  1891,  and  no  appeal  was  prayed  on  that  day. 
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A  motion  to  set  aside  the  judgment  was  made  and  was  over- 
rnled  on  January  31,  1891,  from  wliich  order  an  appeal  was 
prayed  and  allowed  on  tbat  day  on  a  bond  to  be  filed  within 
twenty  days.  The  bond  was  filed  and  approved  on  the  9th 
day  of  Februar}',  1891,  twenty-three  days  after  the  entering  of 
the  jndgment  and  ten  days  after  the  motion  to  set  it  aside 
had  been  overruled. 

Where  a  particular  jurisdiction  is  conferred  on  an  inferior 
court,  its  decision  will  be  final  unless  provision  is  made  by 
statute  for  an  appeal,  and  then  the  terms  of  the  statute  in  per- 
fecting the  appeal  must  be  strictly  complied  with.  Ward  v. 
The  People,  13  111.  635;  In  the  matter  of  Storey,  120  111. 
252. 

"  Tlie  right  to  an  appeal  is  strictly  statutory,  and  a  party  to 
avail  himself  of  the  privilege,  must  conform  to  the  order  of 
the  court  wliich  the  statute  authorizes  it  to  prescribe.''  Hel- 
erraan  v.  Beale,  114  111.  355. 

True,  amended  Sec.  8  of  the  Appellate  Court  Act,  in  force 
July  1,  18b7,  gives  this  court  jurisdiction  of  all  matters  of 
appeals  from  final  judgments  of  the  County  Court,  and  prob- 
ably said  amended  section  repealed  all  provisions  requiring 
such  appeals  to  betaken  to  the  Circuit  Court  to  be  tried  de 
novo,  and  therefore  it  was  proper  to  allow  the  appeal  to  this 
court;  but  there  is  no  repeal  of  that  portion  of  the  law  which 
prescribes  the  condition  of  allowing  it,  to  wit,  that  it  shall  be 
prayed  the  day  the  judgment  is  entered  and  the  bond  shall  be 
given  within  five  days.  The  County  Court  had  no  authority 
to  grant  an  appeal  on  any  other  than  the  terms  and  conditions 
prescribed  by  the  statute,  and  the  allowing  of  such  appeal  on 
other  terms  was  entirely  nugatory,  and  compliance  with  such 
void  order  is  of  no  avail  to  give  this  court  jurisdiction. 
Kenny  v.  Jones,  37  111.  App.  615. 

The  appeal  must  be  dismissed  at  appellant's  cost.  Bangs 
V.  Brown,  110  111.  96. 

Ajppeal  dismissed. 
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In  the  Matter  of  the  Petition  of  Clark  Life, 

AN  Insolvent  Debtor, 

V. 

John  A.  McClevy  and  Clemens  F.  Periolat. 

Husband  and  Wife — Poor  Debtor — Property  in  Hands  of  Wife. 

1.  By  the  common  law,  the  income  of  a  wife's  real  estate  and  all  ber 
personal  property,  except  choses  in  action  not  reduced  to  possession  by  the 
husband,  belongs  to  the  husband  absolutely,  even  though  it  continues  in  the 
possession  of  the  wife;  such  property  is  regarded  in  law  as  his«  and  under 
his  control,  and  subject  to  his  absolute  disposal. 

2.  The  common  law  rule  is  presumed  to  be  the  controlling  rule  in  every 
State  where  it  is  not  shown  that  a  married  woman  statute  is  in  existence. 

[Opinion  filed  June  25,  1891.] 

Appeal  from  the  County  Court  of  Cook  County;  the  Hon. 
KiCHABD  Pkendeegast,  Judgo,  presiding. 

Messrs.  Johnson  &  Baetlett,  for  appellant. 

Mr.  H.  H.  AndebsoNj  for  appellees. 

MoRAN,  P.  J.  This  is  an  appeal  from  a  judgment  of  the 
County  Court  refusing  to  discharge  appellant  from  arrest  as 
an  insolvent  debtor,  and  finding  that  appellant  was  guilty  of 
refusing  to  surrender  his  property,  and  that  he  had  since  the 
debt  was  contracted,  fraudulently  disposed  of  his  property 
with  intent  to  defraud  his  creditors. 

It  was  very  clearly  shown  that  since  this  debt  was  con- 
tracted, appellant  had  given  to  his  wife,  in  real  estate  and 
money,  over  $200,000.  It  is  contended  that  he  did  not 
fraudulently  convey  this  property  to  her,  because  at  the  time 
he  conveyed  it,  he  did  not  know  of  the  existence  of  this  claim 
against  him^  and  it  was  not  then  sued. 

Appellant  is  a  resident  of  Denver,  Colorado,  and  has  resided 
there  with  his  family  since  1880;  prior  to  this  going  to  Den- 
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ver  ho  had  vested  the  title  of  Chicago  real  estate  in  his  wife, 
which  she  holds;  since  going  to  Denver,  he  testifies  that  he 
gave  his  wife  $25,000  in  money,  and  purchased  considerable 
real  estate^  which  ho  put  in  her  name,  and  which  she  now 
holds. 

He  lives  in  a  house  in  Denver  which  is  worth  about  $55,000, 
which  is  in  his  wife's  name,  and  which  was  paid  for  with  money 
earned  by  him  on  property  bought  for  her  in  Denver;  appel- 
lant built  six  houses  in  18SS;  he  put  into  the  buildings  $18,000 
and  they  cost  some  $38,000.  He  swears  that  he  has  no  prop- 
erty of  his  own  in  Denver  or  elsewhere;  that  he  lives  with 
his  wife,  and  she  allows  him  $85  per  month  for  whisky  and 
cigars,  and  boards  him  and  pays  for  his  clothes.  The  income 
from  the  Chicago  property  is  from  twelve  to  thirteen  thou- 
sand dollars  per  annum,  and  she  has  besides  that  the  income  from 
the  six  houses  in  Denver.  While  if  the  parties  resided  in  this 
State,  the  income  from  the  Chicago  property  would  be  held 
to  belong  to  the  wife,  and  appellant  would  have  no  claim  to  it, 
it  is  otherwise  when  the  wife  receives  the  money  out  of  this 
State,  unless  it  is  shown  that  the  common  law  does  not  prevail 
in  the  State  in  which  she  receives  it.  By  the  common  law  the 
income  of  the  wife's  real  estate  and  all  her  personal  property, 
except  choses  in  action  not  reduced  to  possession  by  the  hus- 
band, belongs  to  the  husband  absolutely,  even  though  it  con- 
tinues in  the  possession  of  the  wife;  such  property  is  regarded 
in  law  as  his,  and  under  his  control,  and  subject  to  his  absolute 
disposal.  This  rule  of  law  is  presumed  to  be  the  rule  controlling 
the  property  of  the  husband  and  wife  in  every  State  where  it 
is  not  proved  to  the  court  that  a  married  woman  statute  is  in 
existence.  Therefore,  upon  the  evidence,  the  court  could  not 
do  otherwise  than  find  that  appellant  refused  to  surrender  his 
property  in  payment  of  the  debt  for  which  he  was  arrested. 

As  to  the  presumption  that  the  common  law  is  enforced  in 
other  States,  when  the  contrary  is  not  shown,  see  the  case  of 
Hanchett  v.  Eice,  22  111.  App.  442;  Van  Ingen  v.  Brabrook,  27 
111.  App.  401;  and  Miller  V.  MacVeagh,  40  111.  App.  532,  and 
cases  there  cited. 

A  debtor  who  has  placed  five  or  six  hundred  thousand  dol- 
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lars  worth  of  property  in  the  name  of  his  wife,  and  who  lives 
with  her  in  a  luxurious  home,  upon  property  that  lie  has 
given  her,  and  enjoys  through  her  kindness  an  abundant 
income,  can  not  complain  of  the  severity  of  the  law  which 
compels  him  to  apply  some  of  the  treasures  he  has  laid  up, 
in  the  hands  of  his  wife,  to  the  discharge  of  his  honest  debt^. 
The  judgment  of  the  County  Court  was  correct  on  the  facts 
as  shown  in  this  record,  and  it  will  therefore  be  affirmed. 

Judgment  affirmed. 


H.  Don  Casteel 

V. 

Frank  Millison. 


Practice — Evidence, 

1.  It  is  improper  to  allow  written  evidence  of  a  damajfing  character  to 
^0  to  the  jary  after  the  arguments  are  closed,  and  without  the  opposite 
party  having  an  opportunity  to  examine  the  same,  or  offer  anything  in 
explanation  or  rebuttal  thereof. 

2.  If  the  cross-examining  counsel  in  a  given  case,  after  patting  a  paper 
in  the  hands  of  a  witness,  asks  only  as  to  its  identity,  his  adversary  will  have 
no  right  to  see  the  same;  but  if  the  same  be  used  for  the  purpose  of  refresh- 
ing the  memory  of  the  witness,  or  if  any  questions  be  put  regarding  its 
contents,  a  sight  thereof  may  then  be  demanded. 

3.  The  marking  of  such  paper  as  an  exhibit  in  the  presence  of  the  oppo- 
site party  by  the  stenognipher  in  the  case,  does  not  operate  to  make  the 
same  evidence,  or  require  the  opposite  party  to  then  enter  an  objection  to 
its  being  so  marked. 

[Opinion  filed  June  25,  1891.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Kirk  Hawbs,  Judge,  presiding. 

Mr.  W.  Knox  Hatnes,  for  appellant. 
The  court  erred  in  allowing  the  jury,  over  defendant's 
objection,  to  inspect  a  book  containing  matter  bearing  upon 
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the  issue  at  bar,  which  book  was  not  introduced  in  evidence 
and  the  inspection  of  which  was  refused  to  the  defendant's 
attorney. 

It  is  submitted  that  the  submission  to  the  jury,  for  their  con- 
sideration, of  any  written  evidence,  of  which  inspection  by 
opposinf^  counsel  is  denied,  is  unquestionable  error. 

**It  has  been  ruled  that  when  documentary  evidence  is 
offered,  each  piece  should  be  presented  by  itself  to  the  presid- 
ing judge,  exhibited,  if  desired,  to  the  opposing  counsel, 
identified  by  the  court  stenographer,"  etc.  1  Thompson  on 
Trials,  SIS. 

Campbell,  J.,  in  Do  Witt  v.  Prescott,  51  Mich.  298,  says: 

"When  one  of  the  plaintiff's  witnesses  was  on  the  stand, 
defendant,  during  cross-examination,  undertook  to  prove  by 
him  certain  documents,  which  counsel  for  plaintiff  was  not 
allowed  to  see,  but  which  were  afterward  read  as  having  been 
proved;  this  was,  we  think,  erroneous.  There  may  be  no 
objection  to  proving  documents  at  one  time  rather  than 
another,  if  the  opposing  party  consents.  But  there  is  no  case 
where  a  witness  proving  an  instrument  should  not  be  subject 
to  immediate  cross-examination,  which  could  never  be  effective 
witliout  the  view  of  the  document  itself,  not  only  to  guard 
against  forgeries  or  substitution,  but  also  to  inform  parties 
what  issues  were  likely  to  arise  concerning  genuineness,  or 
any  other  fact  which  is  material.  Our  rules  in  equity  cases 
have  done  away  with  proof  of  instruments  at  the  hearing,  for 
the  reason  that  there  was  always  danger  of  surprise  and 
imposition.  But  there  was  never  any  practice  which  deprived 
parties  of  the  right  to  inspect  and  cross-examine  in  season." 

*^  If  the  cross-examining  counsel  after  putting  a  paper  in  the 
hands  of  a  witness,  merely  asks  as  to  its  identify,  his  adver- 
sary will  have  no  right  to  see  the  document;  but  if  the  paper 
be  used  for  the  purpose  of  refreshing  the  memory  of  the 
witness,  or  if  any  question  be  put  regarding  its  contents,  a 
sight  of  the  document  may  then  be  demanded  by  the  opposite 
counsel."     2  Taylor  on  Evidence,  page  1242,  Sec  1307,  1462. 

The  refusal  to  allow  inspection  must  be  followed  by  the 
presumption  that  the  said  inspection  would  have  disclosed 
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matter    which  would   operate  against   the   plaintiflf,   which 
otherwise  would  not  be  apparent  to  the  jury. 

And  it  is  error  to  deny  this  right.  1  Thompson  on  Trials, 
Sec.  2,  p.  402;  Com.  v.  Jeflfs,  131  Mass.  5;  Com.  v.  Haley,  13 
Allen,  587. 

Mr,  John  N.  Jemison,  for  appellee. 

Counsel  for  appellee  cites  the  case  of  DeWitt  v.  Prescott, 
51  Mich.  657,  in  support  of  his  right  to  see  the  book  at  that 
time,  but  appellee  submits,  tliat  case,  while  good  law  for  a 
case  it  fits,  is  not  applicable  to  the  case  at  bar. 

Here  the  witness'  own  handwriting  is  shown  him  for  iden- 
tification merely,  and  no  question  of  its  contents  offered.  The 
appellant  (defendant  below)  identifies  his  own  signature,  so 
no  "  forgery  or  substitution  "  could  be  intended. 

Counsel  for  appellee  has  been  unable  to  find  Com.  v.  Jeffs, 
in  131  Mass.  5. 

The  case,  Com.  v.  Haley,  13  Allen,  587,  the  ingenuity  of 
counsel  for  appellee  is  unable  to  see  its  applicability  to  the 
case  at  bar. 

"Waterman,  J.  Upon  the  Irial  of  this  cause,  the  plaintiff, 
upon  cross-examination,  testified  as  follows: 

A.  He  (Casteel)  asked  me  to  take  them  (Casteel's  book?) 
home.  He  says,  "I  am  in  debt;  the  fact  is,  I  am  going  to 
fail;"  *  *  *  and  I  took  the  books  home  and  figured  it  up 
and  brought  them  back  to  him,  and  he  figured  it  over  and 
found  a  mistake  of  $19,  which  left  $258.60  coming  to  me 
according  to  Mr.  Casteel's  own  statement.     *' 

Q.     Did  you  figure  it  up  in  a  little  book? 

A.     Yes;  in  a  little  book  I  had. 

Q.     Where  is  that  little  book  ? 

A.     I  gave  it  to  my  attorney. 

Q.  I  would  like  to  see  tliat  book.  (To  plaintiff's  attorney, 
Mr.  Jeinison.)     Have  you  the  book  ? 

Mr.  Jemison :  It  is  right  here  in  my  pocket. 

Mr.  Haynes:  Produce  it. 

Mr.  Jemison :  We  haven't  had  notice  to  produce  any  book. 
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Mr.  Haynes :  You  have  it  liere,  and  I  give  you  notice  to 
produce  it  now. 

Mr.  Jeraison :  You  can't  have  it. 

Mr.  Haynes:  I  move  that  the  testimony  regarding  this 
transaction  which  appears  in  the  book  be  stricken  out  from 
the  record  then. 

The  Court :  OveiTuled. 

Mr.  Haynes:  Save  an  exception. 

Q.  Now,  isn't  it  a  fact  that  this  alleged  balance  that  you 
claim  is  due  you,  you  and  Mr.  Casteel  figured  up  in  order  to 
keep  some  creditors  from  levying  an  executioti  on  that  shop? 

Mr.  Jemison:  I  object. 

The  Court :  Objection  sustained. 

Mr.  Haynes:  Allow  us  an  exception. 

The  question  was  a  proper  one  and  the  witness  should  have 
been  required  to  answer  the  same ;  he  had  testified  in  effect 
tliat  he  and  the  defendant  had  figured  up  the  amount  due  to 
him,  at  a  certain  sum,  and  had  put  it  down  in  a  book  which  he 
liad  in  court,  but  refused  to  permit  the  defendant's  counsel  to 
examine;  the  defendant  was  insisting  that  this  figuring  up  was 
a  mere  sham  and  pretense  between  him  and  appellee,  and  he 
had  a  right  to  inquire  of  the  plaintiff  as  to  this. 

Afterward,  the  defendant  being  upon  the  stand  as  a  wit- 
ness on  cross-examination,  the  following  occurred  between 
him  and  counsel  for  appellee: 

Q.     Whose  handwriting  is  that?     (Showing  book  "A  A.") 

A.     Mine!     Mine! 

Q.     Did  you  add  up  these  figures? 

A.     No,  Frank  added  them  and  I  wrote  them. 

Q.     You  wrote  them  down,  they  were  all  right? 

A.     Yes  sir,  that's  what  I  done. 

Mr.  Haynes:  Are  you  going  to  introduce  that  in  evidence? 
If  so,  I  want  to  look  at  it.     (Referring  to  book  "A  A.") 

Mr.  Jemison:  You  can't  look  at  it. 

Mr.  Haynes:  I  object  to  any  further  examination  on  that 
account  until  introduced  in  evidence. 

After  close  of  taking  testimony,  and  after  argument  to  the 
jury  had  been  completed  by  defendant  and  plaintiff  respect- 
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ivelj,  a  certain  book  marked  "A  A"  and  "  B,"  then  in  the 
hands  of  counsel  for  plaintiff,  was  offered  to  the  jury  by  coun- 
sel for  plaintiff,  whereupon  Mr.  Haynes,  counsel  for  defend- 
ant, objected  as  follows : 

Mr.  Haynes:  That  book  can  not  go  to  the  jury;  it  has  not 
been  offered  in  evidence. 

Mr.  Jemison :  I  wish  this  book  to  go  to  the  jury,  although 
it  has  not  been  regularly  inti'oduced  in  evidence. 

The  Court :  Let  it  go  in. 

Mr.  Haynes :  I  object  to  its  going  in  at  this  time.  I  object 
to  offering  any  evidence  after  the  close  of  arguments. 

The  Coui-t :  Let  it  go  in. 

Mr.  Haynes:  Save  me  an  exception. 

The  book  contained  what  appeared  to  be  an  account  of  ap- 
pellee with  appellant,  which  ended  with  the  following: 
"Total  $277.60  due. 

June  1,  1889. 

H.  D.  Casteel." 

Thus,  written  evidence  of  the  most  damaging  kind  was  per- 
mitted to  go  to  the  jury  after  the  arguments  were  closed,  and 
without  appellant  having  either  an  opportunity  to  examine 
the  same  or  to  offer  anything  in  explanation  or  rebuttal 
thereof.     This  was  clearly  error. 

The  rule  is,  that  if  the  cross-examining  counsel,  after  putting 
a  paper  in  the  hands  of  a  witness,  merely  asks  as  to  its  iden- 
tity, his  adversary  will  have  no  right  to  see  the  document;  but 
if  the  paper  be  used  for  the  purpose  of  refreshing  the  mem- 
ory of  the  witness,  or  if  any  question  be  put  regarding  its 
contents,  a  sight  of  the  document  may  then  be  demanded  by 
the  opposite  counsel.     2  Taylor  on  Evidence,  Sec.  1452. 

It  is  believed  to  be  without  exception  the  right  of  a  party, 
before  a  paper  has  been  introduced  in  evidence,  to  examine  it. 
We  are  aware  of  no  case  in  which  it  has  been  held  proper  to 
allow  written  evidence  to  go  to  a  jury  which  the  party  against 
whom  it  is  offered  has  been  refused  an  opportunity  to  examine. 

The  marking,  in  the  presence  of  appellant,  of  the  Exhibit 
"A A'"  by  the  stenographer,  did  not,  as  suggested,  make  it  evi- 
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dence  or  require  appellant  then  to  enter  an  objection  to  its 
being  so  marked. 

Counsel  for  appellant,  when  it  was  proposed  that  the  jury 
be  permitted  to  take  it,  objected  and  excepted  to  the  ruling  of 
the  court. 

This  evidence  having  been  introduced,  appellant  was  clearly 
then  entitled  to  explain  or  rebut  the  same;  this  he  was  not 
*  permitted  to  do;  if  the  evidence  had  been  merely  formal,  or  of 
something  concerning  which  there  was  not  a  manifest  and 
serious  dispute,  or  of  something  of  trifling  consequence,  and 
from  which  we  could  see  nothing  prejudicial  to  appellant  had 
arisen,  the  permitting  of  this  evidence  to  go  to  the  jury  might 
be  passed  over,  as  a  court  is  vested  with  a  large  discretion  as 
to  the  time  when  evidence  may  be  received;  but  damaging  as 
this  evidence  in  its  nature  was,  and  received  after  the  party 
offering  it  had  upon  the  trial  refused  to  allow  his  opponent  to 
examine  it,  we  think  that  the  court  should  not  at  this  stage 
have  permitted  it,  over  the  objection  of  appellant,  to  go  to 
the  jury  without  giving  to  him  an  opportunity  not  only  to 
examine,  but  also  to  reply  to  it. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Heversed  and  re^naiided^. 


John  M.  Locke 

V. 

E.  T.  Towler. 


Criminal  Law — Options — Sec,  130 ^  Criminal  Code, 

In  view  of  the  wording  of  the  letters  that  form  the  contract  in  the  case 
presented,  this  court  holds  that  the  plaintiff  had  an  option  only  to  sell  the 
stock  involved  at  a  future  time,  and  that  said  contract  is  within  the  inhibi- 
tion of  Sec.  130  of  the  Criminal  Code. 

[Opinion  filed  June  25, 1891.] 
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Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
George  Dbiggs,  Judge,  presiding. 

The  Circuit  Court  sustained  a  demurrer  to  the  declai*ation 
in  this  action,  consisting  of  the  following  counts: 

Whereas,  heretofore,  on,  to  wit,  the  10th  day  of  June,  1884, 
said  defendant  then  being  a  stockholder  and  director  in  a  cor- 
poration known  as  the  Illinois  Wagon  Company,  which  cor- 
poration was  then  lately  organized  under  the  laws  of  the  State 
of  Illinois,  and  its  stock  then  being  placed  upon  the  market, 
said  defendant  then  being  desirous  of  selling  said  stock  to 
persons  friendly  to  himself,  that  he  might  control  the  business 
and  management  of  said  corporation,  having  theretofore  rep- 
resented to  said  plaintiff  that  the  stock  of  said  corporation 
was  of  great  value,  and  having  urged  said  plaintiff  to  buy  said 
stock,  wrote  and  caused  to  be  delivered  to  said  defendant  the 
letter  and  agreement  in  words  following,  to-wit: 

"Chicago,  June  10, 1884. 
"Friend  Locke: 

"You  can  get  the  stock,  I  think.  I  can  have  it  held  for 
you  unless  some  one  offers  more  than  $75  for  it.  The  com- 
pany declared  a  dividend  of  ten  per  cent,  which  is  good,  or 
big,  for  the  first  six  months  that  they  have  been  manufactur- 
ing. You  see  it  took  half  of  the  year  to  get  to  work  after 
organizing.  I  would  give  $100  per  share  if  there  was  not 
some  stock  unsold,  which  I  can  buy  at  about  $76,  and  I  will 
say,  as  a  friend,  if  you  want  to  make  some  cash  you  can  not 
find  a  better  investment.  I  will  take  it  off  your  hands  at  $90, 
after  1885,  quick,  if  you  will  sell  it.  Now  don't  take  it  unless 
you  want  to,  for  the  only  difference  it  makes  to  me  is  that  I 
would  rather  have  some  of  my  friends  take  it  instead  of  some 
other  fellow's  friends,  and  if  you  don't  take  it,  some  one  else 
will.  I  have  bought  some  myself  at  $75,  and  would  take  this, 
if  I  had  the  cash,  at  $75,  quick,  for  it  will  go  to  $400.    Please 

don't  show  this. 

"Yours  truly, 

"E.  T.  Towler." 

And  said  plaintiff  avers  that,  relying  upon  the  statements 
and  agreement  in  said  letter  contained,  and  on,  to  wit,  the 
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17th  day  of  June,  1884,  the  plaintiff  addressed  and  caused  to 
be  delivered  to  the  defendant  the  following  communication  in 
writing,  to  wit : 

«  Chicago,  June  17,  1884. 
"Friknd  Towler: 

"  On  the  strength  of  your  letter  of  the  10th  and  promise  to 
take  the  twenty  shares  off  my  hands  after  1885,  at  ^90,  if  I 
wish  to  sell  it,  I  wrote  your  secretary  and  treasurer  I  would 
take  twenty  shares.  Will  pay  for  it  as  soon  as  possible. 
Please  let  me  know  how  long  I  can  wait.  With  thanks,  in 
haste, 

*'  Tours, 

"John  M.  Locke." 

Tliat  thereafter,  and  on,  to  wit,  the day  of  August,  1884, 

the  plaintiff  purchased,  with  the  knowledge  of  said  defendant, 
and  in  reliance  upon  the  representxitions  and  promises  of  said 
defendant  as  aforesaid,  sixteen  shares  of  the  stock  of  said  cor- 
poration, of  the  par  value  of  $100,  and  paid  therefor  the  sum 
of  $75  per  share,  to  wit,  the  sum  of  $1,220;  that  subsequent 
to  the  year  1885,  and  on,  to  wit,  the  10th  day  of  January,  1887, 
said  plaintiff,  desiring  to  sell  said  stock  under  said  agreement, 
to  said  defendant,  at  $90  per  share,  offered  and  tendered  said 
defendant  said  sixteen  shares  of  stock  at  $90  per  share,  and 
requested  him  to  take  the  same  from  the  plaintiff,  and  to  pay 
him  therefor  the  sum  of  $90  per  share,  to  wit,  $1,440  as  agreed, 
but  said  defendant  failed  and  refused,  and  still  fails  and  refuses 
so  to  do. 

And  the  plaintiff  avers  that  said  sixteen  shares  of  stock  in 
said  corporation,  were  on,  to  wit,  the  1st  day  of  January, 
1886,  and  ever  since  have  been,  and  now  are,  worthless,  and 
of  no  pecuniary  value  whatever. 

Also,  whereas,  heretofore,  to  wit,  on  the  10th  day  of  June, 
1884,  said  defendant  then  being  a  stockholder  and  director  in 
a  corporation  known  as  the  Illinois  Wagon  Company,  which 
corporation  was  then  lately  organized  under  the  laws  of  the 
State  of  Illinois,  and  its  stock  was  then  being  marketed,  said 
defendant  then  being  desirous  of  selling  said  stock  to  persons 
friendly  to  himself,  that  he  might  control  the  business  and 
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management  of  said  corporation,  represented  to  eaid  plaintiff 
that  the  stock  of  said  corporation  was  of  great  value,  to  wit, 
of  par  value  of  $100  per  share,  and  urged  said  plaintiff  to  buy 
a  portion  of  said  stock,  and  to  that  end  wrote  and  caused  to  be 
delivered  to  said  plaintiff  a  letter  and  offer  in  words  following, 
to  wit :  (Here  follows  the  same  letter  set  out  in  preceding 
count.) 

And  the  said  plaintiff  avers  that,  relying  upon  the  state- 
ments and  the  offer  of  said  defendant  in  said  letter  contained, 
and  on,  to  wit,  the  17th  day  of  June,  1884,  the  plaintiff 
addressed  and  caused  to  be  delivered  to  the  defendant  the  fol- 
lowing communication  in  writing,  to  wit:  (Here  follows  the 
second  letter  sbt  out  in  the  preceding  count.) 

That  thereafter  and  on,  to  wit,  the day  of  August, 

1884,  the  plaintiff  purchased,  with  the  knowledge  of  said 
defendant,  and  in  reliance  upon  said  representations,  and  the 
offer  of  said  defendant  to  buy  said  stock  from  said  plaint- 
iff at  $90  per  share  after  the  year  1885,  as  aforesaid,  sixteen 
shares  of  the  stock  of  said  corporation,  of  the  par  value  of 
8100,  and  paid  therefor  the  sum  of  $75  per  share,  to  wit,  the 
sum  of  $1,220.  That  subsequent  to  the  year  1885,  and  on, 
to  wit,  the  10th  day  of  Januar}',  1887,  said  plaintiff  desiring 
to  sell  said  stock,  said  offer  of  said  defendant  as  aforesaid  not 
having  been  withdrawn,  notified  the  said  defendant  that  he 
would  accept  his  said  offer  to  take  said  stock  at  $90  per  share, 
and  offered  and  tendered  said  defendant  said  sixteen  shares  of 
stock  at  $90  per  share,  and  requested  him  to  take  the  same 
from  the  plaintiff,  and  to  pay  him  therefor  the  sum  of  $90 
per  share,  to  wit,  $1,440;  but  the  said  defendant  failed  and 
refused,  and  still  fails  and  refuses  so  to  do. 

And  the  plaintiff  avers  that  said  sixteen  shares  of  stock  in 
said  corporation  were  on,  to  wit,  the  1st  day  of  January,  1886, 
and  ever  since  have  been,  and  now  are,  worthless,  and  of  no 
pecuniary  value  whatever. 

To  the  damage  of  the  plaintiff  of  $3,000. 

Messrs.  Flower,  Smith  &  Musgbave,  for  appellant 
Messrs.  Lymai7  &  Jackson,  for  appellee. 
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MoRAN,  P.  J.  The  words  of  the  two  lettera  that  form  the 
contract  in  writing  between  the  parties,  merely  gave  to  the 
plaintiff  the  option  to  sell  the  stock  at  a  future  time.  He  did 
not  by  the  terms  of  the  agreement  sell,  nor  was  he  bound  to 
sell,  when  the  time  named  expired ;  nor  did  the  defendant 
buy,  but  he  contracted  to  do  so  after  1885,  if  plaintiff  would 
then  sell  at  the  price  named. 

The  contract  is  clearly  within  the  inhibition  of  Sec.  130  of 
the  Criminal  Code,  and  is  similar  to  the  one  held  void  in  Schni- 
der  V.  Turner,  27  111.  App.  220,  and  130  111.  28. 

A  like  contract  relating  to  the  purchase  of  coal  was  recently 
held  not  enforcible  by  this  court.  Corcoran  v.  Lehigh  & 
Franklin  Coal  Co.,  37  111.  App.  577. 

The  judgment  sustaining  the  demurrer  is  correct  and  will 
be  affirmed. 

Judgment  affirmed. 


City  of  Chicago 

V. 

E.  J.  Bkownell. 


.  Municipal  Corporations — Ordinance — Violation— Book-making  and  Pool- 
selling—  Va  lidiiy—  Gaming. 

IJpoii  a  prosecution  by  a  municipality  for  the  violation  of  one  of  its  ordi- 
nances prohibiting  book-makinjf  and  pool-selling,  this  court  holds  that  the 
fact  that  the  ordinance  and  a  statute  of  this  State  are  alike  in  terms,  is  an 
immaterial  circumstance,  the  authority  to  pass  said  ordinance  being  derived 
from  the  "  Cities,  Villages  and  Towns  Act,"  but  that  the  same  is  invalid  by 
reason  of  the  proviso  thereto. 

[Opinion  filed  June  25,  1891.] 

Appeal  from  the  Criminal  Court  of  Cook  County;  the  Hon. 
Murray  F.  Tuley,  Judge,  presiding. 

Mr.  John  A.  May,  for  appellant 
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Messrs.  William  S.  Forrest  and  John  0.  Eichbero,  for 
appellee. 

Gary,  J.  The  city  prosecuted  the  appellee  for  violating  an 
ordinance  passed  by  the  city  September  16,  1889,  in  the  same 
terms,  substantially,  as  the  act  to  prohibit  book-making  and 
pool-selling,  approved  May  31,  1887.  The  validity  of  that 
ordinance  is  the  only  question  in  the  case,  and  that  question 
arises  on  the  proviso,  "that  the  provisions  of  'this  ordinance 
shall  not  apply  to  the  actual  inclosure  of  fair  or  race  track 
associations  that  are  incorporated  under  the  laws  of  the  Slate, 
during  the  actual  time  of  the  meetings  of  said  associations,  or 
within  twenty-four  hours  before  any  such  meeting." 

That  the  ordinance  and  the  statute  are  alike  in  terms,  is  an 
immaterial  circumstance,  for  the  authority  of  the  city  to  pass 
any  ordinance  upon  the  subject  is  not  derived  from  that  act, 
but  from  clause  45,  Sec.  63,  Art.  5  of  the  "Cities,  Villages 
and  Towns  Act,"  and  that  authority  is  "  to  suppress  gaming 
and  gambh'ng  houses." 

Whether  the  sovereign  power  of  the  State  may  discrimi- 
nate and  permit,  under  some  circumstances,  acts  which  are  con- 
sidered prejudicial  to  the  public  weal  under  others,  is  a 
question  not  in  this  case. 

Upon  a  subject-matter  which  the  city  had  authority  to  reg- 
ulate, doubtless  there  may  be  discrimination  for  sufficient 
reasons;  but  authority  to  suppress  is  not  authority  to  permit 
and  regulate.  In  the  exercise  of  the  authority  to  suppress 
the  city  may  not  be  partial,  and  by  implication,  confer  upon 
some  a  privilege  to  do  what  is  prohibited  to  others. 

The  general  question  of  the  necessity  of  equality  in  ordi- 
nances has  been  recently  considered  by  this  court.  City  of 
Lake  View  v.  Tate,  33  III.  App.  78. 

It  is  urged  that  the  proviso  may  be  held  void  and  the  rest 
of  the  ordinance  valid.  That  position  leads  to  this  absurdity: 
if  tlie  offense  was  committed  within  the  privilege  of  the  pro- 
viso, it  could  not  be  punished  under  the  ordinance,  because 
the  ordinance  does  not  prohibit  it;  if  without  that  privilege, 
then  to  enforce  the  ordinance  is  in  effect  to  cari'y  into  execu- 
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tion  the  very  partiality  for  which  the  proviso  is  to  be  held 
void.  Thus  the  result  would  be  that  the  ordinance  would  be 
a  sword  against  those  who  are  discriminated  against  and  a 
shield  to  its  favorites. 

The  judgment  of  the  Criminal  Court  holding  the  ordinance 
void,  is  afidi'med. 

Judgment  affirmed. 


Canute  R.  Matson  and  Andrew   P.   Johnson, 

Executors, 

V. 

WiNFiELD  N.  Alley. 

Corporations — Insolvency — Claim  on  Notes  of. 

1.  Where  a  corporation  is  solvent  an  agrent  or  officer  thereof  may  deal 
with  it,  it  being  represented  in  the  transaction  by  other  agents. 

2.  Unpaid  stock  liabilities  are  assets,  and  though  a  corporation  mny 
have  no  tangible  property,  it  can  not  be  said  to  be  insolvent,  where  the  sum 
remaining  unpaid  and  liable  to  ciiM  on  its  stock,  held  by  solvent  stockhold- 
ers, exceeds  the  amount  of  its  debts. 

8.  It  can  not  be  contended,  in  a  claim  upon  promissory  notes  given  by  a 
corporation,  that  its  officers  were  without  authority  to  execute  them,  where 
there  is  no  attempt  to  execute  the  power  of  attorney  purportinor  to  author- 
ize a  confession  of  judgment  thereon  against  the  corporution.  it  being 
authorized  to  execute  ordinary  notes. 

[Opinion  filed  June  25,  1891.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
LoBiN  C.  Collins,  Judge,  pi-esiding. 

Mr.  Jesse  Holdom,  for  appellants. 

Messrs.  Eich  &  Stone  and  Eandall  W.  Burns,  for  appel- 
lee. 

MoRAN,  P.  J.     A  bill  was  filed  to  wind  up  the  Superior 
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Nickel  Works,  and  a  receiver  was  appointed  and  proof  made 
by  creditors  of  their  claims  against  the  corporation. 

Among  others,  appellee  presented  a  claim  which  was 
allowed  by  the  Circuit  Court  for  the  sum  of  $1,201.96  against 
the  recommendation  of  the  master.  From  the  order  allow- 
ing the  claim,  appellants,  whose  testator  was  a  stockholder  in 
the  corporation  and  liable  for  contribution  for  the  payment  of 
debts,  prosecute  this  appeal.  The  claim  is  based  on  two 
promissory  notes  executed  by  the  corporation  by  its  president 
and  secretary,  and  delivered  to  one  Ellickson,  who  was  at 
the  time  of  the  delivery  of  said  notes,  manager  of  said  cor- 
poration. 

It  is  contended  that  the  notes,  being  judgment  notes,  were 
executed  by  the  officers  of  the  corporation  without  authority, 
and  that  they  were  delivered  without  consideration. 

The  first  objection  is  without  force,  for  the  reason  that 
there  has  been  no  attempt  to  execute  the  power  of  attorney 
purporting  to  authorize  a  confession  of  judgment  against  the 
corj^oration.  There  is  no  doubt  as  to  the  power  of  the  ofticcrs 
to  execute  an  ordinary  promissory  note  for  the  debt  of  the 
company,  and  the  notes  in  question  are  used  only  as  such. 

As  to  the  second  point,  it  is  shown  that  Ellickson  was  the 
owner  of  certain  goods  and  machinery  which  had  belonged  to 
the  Superior  Hardware  Company,  and  which,  after  he  became 
an  ofiicer  of  the  Superior  Nickel  Works,  he  sold  and  delivered 
to  said  last  named  corporation,  the  president  and  other  ofli- 
cers  of  the  corporation  acting  for  it  in  the  matter,  and  agree- 
ing to  pay  to  Ellickson  for  the  said  goods  §1,070,  for  which 
amount  the  said  notes  were  executed. 

Tliere  is  no  evidence  which  warrants  the  inference  of  any 
fraud  in  the  transaction  on  the  part  of  said  Ellickson  or  of  the 
officers  of  the  corporation  who  acted  for  it  in  making  the 
purchase.  / 

Where  the  corporation  is  solvent  an  agent  or  oflScer  of  the 
same  may  deal  with  it  where  it  is  represented  in  the  trans- 
action by  other  agents. 

It  is  contended  that  the  corporation  was  insolvent  at  the 
time  of  this  transaction,  but  the  evidence   shows  the  con- 
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trary.  Unpaid  stock  liabilities  are  assets,  and  though  a  cor- 
poration may  have  no  tangible  property,  it  can  not  be  said  to 
be  insolvent,  where  the  snra  remaining  unpaid  and  liable  to 
call  on  its  stock,  held  by  solvent  stockholders,  exceeds  the 
amount  of  its  debts. 

But  if  this  were  otherwise,  it  could  not  affect  the  result  in 
this  case.  Tlie  notes  were  given  for  a  valuable  consideration, 
and  were  indorsed  for  value  before  due,  by  the  payee,  to  a  per- 
son who  received  them  without  notice  of  any  equities  of  the 
corporation,  and  by  him  indorsed  to  the  appellee,  who  paid 
value  for  them.  The  evidence  and  the  law  warrant  the  action 
of  the  Circuit  Court  in  allowing  the  claim  for  the  amount  of 
said  notes  and  interest,  and  the  judgment  will  therefore  be 
atGrmed. 

Judgment  affirmed. 


Inez  L.  Parker 

V. 

The  Catholic  Bishop  of  Chicago  and  the  City  op 

Chicago. 

Mutiicipal  Corporations — Ordinance — Vacation  of  Alley — Eminent  Do- 
main. 

1.  It  is  only  where  property  is  actually  taken  for  public  purposes,  that 
before  taking  or  entering  upon  it,  the  value  thereof  must  be  ascertained 
and  paid  to  the  owner.  Where  (here  is  merely  a  disturbance,  interference 
with  or  deprivation  of  a  right  appertaining  to  property,  the  public 
authorities  are  not  bound  before  interfering  with  such  right,  to  ascertain 
its  value,  and  to  make  compensation. 

2.  This  court  affirms,  in  view  of  the  evidence,  a  decree  dismissing  a  bill 
filed,  praying,  among  other  things,  that  an  ordinance  vacating  an  alley  be 
declared  null  and  void,  and  holds  that  the  same  was  valid,  and  that  the 
compIainant*8  remedy  was  at  law  to  recover  damages,  to  which  she  is  en- 
titled, if  any  arising  from  such  vacation. 

[Opinion  filed  June  25, 1891.] 
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Appeal  from  the  Superior  Court  of    Cook  County;  the 
Hon.  He^^ry  M.  Shbpabd,  Judge,  presiding. 

/  Inez  L.  Parker  filed  her  bill  in  the  court  below,  setting 
forth  that  in  June,  1852,  Ralph  and  Franklin  Little,  as  ex- 
ecutors of  Noah  Bnlkley,  were  the  owners  of  block  56  in 
the  original  subdivision  of  section  7,  township  3\)  north, 
range  li  east,  in  the  city  of  Chicago,  and  on  the  13th 
of  June  acknowledged  a  subdivision  of  said  block,  which 
was  filed  in  the  recorder's  oflice  on  the  15th  day  of  June, 
1S52;  that  said  subdivision  was  into  lots,  among  which  were 
certain  lots  known  as  18,  19  and  20,  which  each  had  a  south 
front  of  sixty  feet  on  Washington  street  by  260.5  feet  deep 
to  an  eighteen  foot  alley;  that  the  easterly  lino  of  said  lot  20 
abutted  upon  a  street  sixty-six  feet  wide,  now  known  as  Oak- 
ley avenue ;  that  said  lots  18,  19  and  20  became  the  property 
of  John  F.  Starr,  who,  on  November  14, 1858,  acknowledged 
a  subdivision  of  said  lots  18,  19  and  20  into  fourteen  sublets; 
that  the  said  Starr  in  making  his  subdivision  laid  out  an  alley, 
running  from  east  to  west  through  said  property,  and  also  a 
branch  running  through  said  mentioned  alley  northerly  to  the 
eighteen  foot  alley  aforementioned,  on  the  northern  end  of 
said  lots  18,  19  and  20;  that  the  said  Starr  sold  all  the  lots 
abutting  upon  said  east  and  west  alley  and  fronting  on  Wash- 
ington street,  and  that  the  title  to  lot  8  and  the  west  three 
and  sixteen  one-hundredths  feet  of  lot  9.  of  Starr's  stibdi vision, 
has  passed  to  and  is  vested  in  the  complainant;  that  the  Cath- 
olic Bishop  of  Chicago,  a  corporation  sole,  is  the  owner  of  or 
interested  in  lots  5,  II,  12, 13, 14,  and  the  east  twenty-one  and 
eight-tenths  feet  of  lot  10  of  Starr's  subdivision,  through  con- 
veyances under  said  John  F.  Starr,  and  not  otherwise,  and  that 
the  said  Catholic  Bishop,  as  well  as  complainant,  is  bound  by 
all  the  terms  and  conditions  and  easements  which  grew  out  of 
the  acknowledgment  and  recording  of  the  plat  of  said  Starr's 
subdivision  and  the  alleys  therein  laid  down ;  that  from  the 
published  ofticial  proceedings  of  the  city  council  of  the  city 
of  Chicago,  it  appears  that  on  the  7th  day  of  July,  1890,  said 
council  attempted  to  pass  an  ordinance,  under  which  so  much 
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of  said  east  and  west  alley  in  said  Starrs  subdivision,  as  lies 
east  of  the  cast  line  of  said  north  and  south  branch  of  said 
alley  was  attempted  to  be  vacated,  but  upon  the  condition 
that  said  ordinance  should  not  take  effect  nntil  the  owners 
should  acknowledge  and  file  for  record  a  plat,  which  should 
dedicate  an  alley  six  feet  in  width,  from  the  north  ihirty-six 
and  live-tenths  feet  of  said  lot  5  in  said  Starr's  subdivision; 
that  sixty-four  aldermen  voted  for  said  pretended  ordinance, 
and  that  there  were  no  votes  recorded  in  the  negative,  but 
complainant  charges  that  the  said  ordinance  was  never  consid- 
ered by  a  committee  or  by  the  council,  and  was  passed  in  a 
batch  of  ten  or  more  ordinances,  and  that  only  one  roll-call 
was  ordered  and  had  for  all  of  said  ten  ordinances,  and  that 
the  council  did  not  deliberate  on  it  and  did  not  consider  it,  and 
the  aldermen  did  not  know  what  they  were  doing  when  they 
gave  their  votes  therefor.  Complainant  therefore  charges  that 
the  ordinance  is  absolutely  void  and  of  no  force  and  effect,  and 
further,  that  said  pretended  ordinance  did  not  provide  for 
compensation  to  be  made  to  complainant  for  damages  to  her 
property. 

The  complainant  further  charges  that  she  had  a  valuable 
property  right  and  interest  in  said  alley  and  the  east  portion 
thereof,  and  that  it  was  not  within  the  power  of  said 
council  to  pass  any  ordinance  which  should  deprive  her  of  said 
property  right  unless  it  should  at  the  same  time  provide  that 
compensation  should  be  made  to  her  for  the  damage  so  done 
to  her  property. 

The  bill  further  sets  forth  that  the  right  to  pass  in  and  out 
through  said  alley  opening  into  Oakley  avenue  is  a  valid  and 
valuable  property  right  in  connection  with  the  ownership  of 
complainant's  said  premises,  and  that  to  disturb  said  right 
would  be  a  great  damage,  and  that  the  said  right  constitutes  an 
easement  in  favor  of  her  said  premises. 

The  bill  further  shows  that  said  Catholic  Bishop  caused  a 
pretended  plat  or  resubdivision  of  said  premises  to  be  acknowl- 
edged on  July  7,  1890,  and  filed  for  record  in  the  recorder's 
office  on  August  1,  1890,  which  pretended  plat  shows  said 
eastern  portion  of  said  alley  closed  up,  and  shows  the  west  six 
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feet  of  the  north  thirty-six  and  five-tenths  feet  of  said  lot  3,  as 
thrown  into  the  alley,  but  the  bill  charges  that  the  said  making 
of  said  six  feet  into  an  alley  is  of  no  benefit  to  the  complainant 
or  to  her  said  premises,  and  could  not  compensate  her  for  the 
loss  of  the  use  of  said  alley  opening  into  Oakley  avenue;  that 
the  said  Catholic  Bishop  has  entered  upon  said  alley,  so 
attempted  to  be  vacated,  and  has  moved  a  barn  thereon,  and 
threatens  to  build  on  the  whole  east  portion  of  said  lot,  and 
will  do  so  unless  restrained  by  injunction. 

The  bill  prays  that  the  ordinance  may  be  declared  null  and 
void;  that  the  pretended  plat  of  said  Catholic  Bishop  may  be 
set  aside  and  canceled  as  a  cloud  upon  the  title  of  complainant, 
and  that  he  may  be  required  to  move  said  barn  and  be  enjoined 
from  closing  said  alley  or  interfering  with  the  rights  of  the 
complainant  to  pass  in  and  out  through  the  same. 

The  defendants  appeared  and  upon  general  demurrer  of  each 
of  them  the  demurrers  were  sustained  and  the  bill  dismissed, 
from  which  decree  dismissing  her  bill  this  appeal  is  taken. 

The  following  plat  of  Starr's  subdivision  was  annexed  to 
the  bill  as  an  exhibit: 
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Messrs.  Kers  &  Sabb,  for  appellant 

1.  The  bishop  was  estopped  from  closing  the  alley.  Earl 
V.  City,  23  Legal  News,  199,  and  cases  cited. 

2.  The  city  council  had  no  power  to  relieve  him  from  the 
obligations  growing  out  of  this  estoppel.  Zearing  v.  Raber, 
74  111.  409;  Savings  &  Loan  Ass'n  v.  Topeka,  20  Wall.  655. 

An  easement  is  property.  1  Wash.,  Real  Prop.,  22,  542; 
2  Wash.,  Real  Prop.,  22,  276;  Dillon's  Municip.  Corp.,  Sec. 
587  J. 

3.  The  Legislature  can  not  divest  vested  rights.  The  City 
of  Jacksonville  v.  The  Jacksonville  Ry.  Co.,  67  111.  540. 

4.  To  set  aside  this  right  growing  out  of  contract  by  legis- 
lative act  would  be  contrary  to  the  Constitution  of  the  United 
States.     Dartmouth  College  Case,  4  Wheat.  518,  page  628. 

5.  The  Legislature  did  not  intend  that  the  city  council 
in  closing  alleys  should  injure  private  persons.  Helm  v. 
Webster,  85  111.  116;  St.  John  v.  Quitzow,  72  111.  334;  Geb- 
hardt  v.  Reeves,  75  111.  301. 

6.  The  bill  shows  appellant  will  suffer  special  damage  by  the 
closing  of  the  alley.  City  of  Chicago  v.  Union  Bldg.  Ass'n, 
102  111.  379. 

7.  The  Legislature  has  provided  a  mode  for  the  vacation 
of  plats.     Chap.  109,  Sees.  6,  7,  R  S. 

All  owners  must  concur  and  the  statute  must  be  followed. 
Leech  v.  Waugh,  24  111.  228. 

Messrs.  Smith  &  Harlan,  and  Jonas  Hutchinson,  for 
appellees. 

The  city  of  Chicago  has  power  to  vacate  streets  and  alleys. 
Such  power  is  expressly  given  to  it  and  all  other  cites  organ- 
ized under  the  general  law.  Chap.  24,  Art.  V,  Sec.  1,  clause 
7,  R.  S. 

That  power  has  been  frequently  recognized  in  this  and 
other  States.  City  of  Chicago  v.  Union  Building  Association, 
102  111.  379;  The  St.  Louis,  A.  &  T.  H.  R.  R.  Co.  v.  City  of 
Belleville,  122  111.  376;  Gebhardt  v.  Reeves,  75  111.  301. 

There  has  been,  to  be  sure,  considerable  difference  of 
opinion  and  controversy  as  to  the  effect  of  an  ordinance 
vacating  a  street  or  alley  or  a  part  thereof.     It  was  held  in 
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Gebliardt  v.  Reeves,  supra^  that  a  plat  executed,  certified, 
acknowledged  and  recorded  in  substantial  conformity  with 
the  provisions  of  the  law  of  1845  in  regard  to  platting,  vested 
in  the  city,  in  trust  for  public  use,  the  fee  of  all  streets  and 
alleys  shown  thereon;  that  upon  the  vacation  of  any  such 
street  or  alley  tlie  fee  would  revert  to  the  original  proprietor, 
who  dedicated  them,  and  not  to  the  abutting  owners;  and  that 
neither  tlie  Legislature  nor  the  municipal  authorities  could 
divest  the  owner  of  it.  Accordingly  the  act  of  1851,  in  so 
far  as  it  authorized  the  municipality  to  convey  by  quit-claim 
such  vacated  streets  or  alleys  to  adjoining  owners,  was  held 
unconstitutional. 

So  also  the  provision  in  the  law  of  1865,  now  the  second 
section  of  chapter  145  of  the  Revised  Statutes,  to  the  efiect 
that  upon  such  a  vacation  of  a  street  or  alley  or  portion 
thereof,  the  lines  of  the  lots  on  either  side  shall  extend  to  the 
central  line  of  such  street  or  alley  or  part  thereof  so  vacated, 
has  been  held  nnconstitutional  as  applied  to  streets  and  alleys 
conveyed  to  the'municipality  prior  to  the  passage  of  that  act. 
Helm  V.  Webster,  85  111.  116. 

But  while  the  doctrine  announced  in  Gebhardt  v.  Reeves 
and  Helm  v.  Webster  has  been  adhered  to,  the  Supreme 
Court  of  Illinois  has  shown  a  disposition  to  require  original 
proprietors  and  those  under  them  asserting  title  to  vacated 
streets  and  alleys  as  against  abutting  lot  owners,  to  show  that 
the  original  plat  had  been  made,  certified,  acknowledged  and 
recorded,  so  as  to  amount,  under  tlie  statute,  to  a  conveyance 
to  the  municipality  of  the  fee  of  streets  and  alleys  shown  on 
said  plat,  and  that  such  conveyance  to  the  municipality  was 
accepted  by  the  municipality  for  the  public.  TlK)ma3  v. 
Eckard,  88  111.  593;  Zinc  Co.  v.  City  of  La  Salle,  117  111.  420; 
Lee  et  al.  v.  Town  of  Mound  Station,  118  111.  304;  Hamilton 
V.  C,  B.  &  Q.  R.  R.  Co.  et  al.,  124  Hi.  235. 

Waterman,  J.  It  must  be  conceded,  as  is  contended  by 
appellant,  that  the  city  of  Chicago  had  no  power,  by  vacation 
of  alleys  or  otherwise,  to  transfer  to  the  Bishopof  Chicago,  or 
any  other  person,  any  property  interest  of  hers  or  any  right 
appertaining  to  said  property.     And  it  must  also  be  conceded 
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that  if  the  city  of  Chicago  should  attempt  bj  proceedings 
under  the  law  of  eminent  domain  to  condemn  any  property 
for  the  purpose  of  transferring  it  to  the  Bishop  of  Chicago, 
that  such  proceedings  would  not  be  the  taking  of  private 
property  for  a  public  use,  and  could  not  be  maintained. 

Appellant  contends  that  the  alley  can  not  be  vacated,  and 
lier  oasement  therein  destroyed,  for  the  purpose  of  transfer- 
ring the  vacated  alley  to  the  Bishop  of  Chicago,  because  to  do 
so  would  be  a  taking  of  private  property  not  for  a  public  use. 
We  entirely  agree  with  appellant  in  this. 

The  fact  that  the  Bishop  of  Chicago  is  the  owner  of  or 
interested  in  certain  lots  in  said  Starr's  subdivision,  in  no  way 
or  wise  affects  the  right  of  appellant  in  this  case,  adds  to  or 
takes  from  the  validity  of  the  council  proceedings  vacating 
said  alley,  or  makes  valid  or  invalid  anything  charged  in  the 
bill  which  has  been  done  in  the  premises.  As  is  shown  by 
the  bill  it  does  not  appear  that  the  common  council  of  the 
city  of  Chicago  have  attempted  to  transfer  anything  to  the 
Bishop  of  Chicago,  or  vacated  the  alley  for  the  purpose  of 
giving  anything  to  him  or  anybody  else.  What  the  council 
did  was,  upon  certain  conditions,  to  declare  the  alley  vacated. 
The  premises  pf  appellant  do  not  impinge  upon  that  portion 
of  the  alley  vacated. 

It  is,  to  be  sure,  the  case  that  either  John  F.  Starr,  who 
made  said  subdivision,  or  the  ownera  of  the  lots  infringing 
on  that  portion  of  the  alley  vacated,  do,  by  such  vacation, 
become  entitled  to  the  alley  so  vacated,  and  may  use  and  occupy 
the  same.  Whether  John  F.  Starr,  or  the  Catholic  Bishop  of 
Chicago,  by  reason  of  such  vacation,  becomes  entitled  to  use 
and  occupy  the  vacated  alley,  can  not  be  told  from  the  allega- 
tions in  this  bill,  because  the  facts  relative  to  the  subdivision 
by  said  Starr  are  not  sufficiently  stated,  and  it  is  immaterial  in 
this  case  to  whom  such  vacated  alley  will  go.  Appellant,  if 
injured,  is  injured  not  because  the  vacated  alley  goes  to  the 
Bishop  of  Chicago  or  John  F.  Starr,  but  because  her  right  to 
pass  over  the  same  is  taken  away. 

The  demurrers  to  the  bill  admit  the  vacation,  and  that 
appellant  by  such  vacation  of  said  alley  has  been  damaged, 
but  it  does  not  follow  from  this  that  the  city  had  no  right 
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to  make  such  vacation  without  first  having  aBcertained 
and  paid  to  her  the  amount  of  said  damage.  No  portion 
of  her  property  was  taken  by  such  vacation,  but  only  a  right 
appnrtenant  to  her  property  was  destroyed.  If  there  lias 
been  a  direct  physical  disturbance  or  deprivation  of  any 
right  which  appellant  had  in  connection  with  the  property, 
and  which  gave  to  it  an  additional  value,  and  she  by  reason  of 
such  disturbance  or  deprivation  has  sustained  a  special  damage 
with  respect  to  her  property  in  excess  of  that  sustained  by  the 
public  generally,  there  can  be  no  question  of  her  right  to 
recover  damages  from  the  city;  but  it  is  only  where  property 
is  actually  taken  for  public  purposes,  that  before  taking  or 
entering  upon  it  the  value  thereof  must  be  ascertained  and 
paid  to  the  owner. 

Where  there  is  merely  a  disturbance,  interference  with,  or 
deprivation  of  a  right  appertaining  to  property,  the  public 
authorities  are  not  bound,  before  interfering  with  such  right, 
to  ascertain  its  value  and  to  make  compensation.  The  exist- 
ence of  such  rights  and  that  any  damage  is  done  by  interfer- 
ence therewith  is  frequently  a  disputed  question,  and  if  the 
public  authorities  were  in  all  instances  before  they  })roceeded 
to  any  public  improvement  obliged  to  ascertain  and  make 
compensation  for  such  rights,  they  could  proceed  to  but  few 
public  improvements  withoat  first  making  all  the  world  par- 
ties defendant  ^to  a  suit  for  the  ascertainment  of  all  damages 
that  might  in  any  way  be  caused  by  such  improvements. 
Teoria  &  R.  I.  R.  R.  Co.  v.  Schertz,  84  111.  135;  Stetson  v. 
C.  &  E.  R.  R.  Co.,  75  111.  74;  Hoag  v.  Sweitzer,  61  111.  294; 
Patterson  v.  C.  D.  &  V.  R.  R.  Co.,  75  111.  588;  Culberton  & 
Blair  R  &  P.  Co.  v.  City  of  Chicago,  111  111.  651. 

Nor  is  this  a  case  of  diversion  to  another  use  of  property 
dedicated  for  a  special  purpose.  The  city  has  simply  aban- 
doned the  public  easement  or  right  of  passage  in  this  alley, 
leaving  it  to  the  law  to  determine  in  whom  the  fee  of  such 
alley  and  the  right  to  use  the  same  by  such  vacation  reverts, 
and  leaving  to  property  ownei-s  who  claim  to  have  been  by 
such  vacation  specially  damaged,  their  right  of  action  against 
it.    While  the  manner  in  which  this  ordinance  was  treated 
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and  passed  by  the  city  council  may  be  censurable,  yet  eucli 
irregular  or  unwise  proceeding  does  not  make  the  ordinance 
void. 

The  decree  of  the  court  below  dismissing  the  bill  is  affirmed. 

Dee7*ee  affirmed, 

4l"~ffi  . 

43    377  ' 

I40>  826 

57  aoi  Adam  E.  Hitchins 

V. 

Martha  Hitch  ins. 

Divorce — III  Treatment  of  Husband  by  Wife. 

1.  TbiR  court  decHnefi  to  interfere  witb  a  decree  dismisftingr  a  bill  filed 
for  a  divorce  by  a  husband,  tbe  acts  upon  wbich  tbe  same  was  based  haTin^ 
occurred  in  anothc-r  State. 

2.  This  court  does  not  favor  the  practice  of  parties  resorting  to  the  courts 
of  this  State  for  relief  in  such  cases. 

• 

[Opinion  filed  June  25,  1891.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Henby  M.  Shepabd,  Judge,  presiding. 

Messrs.  John  Barton  Paynb  and  William  Bbace,  for 
appellant 

Mr.  L.  Vbbnon  Febbis,  for  appellee. 

Watebman,  J.  Appellant  filed  his  bill  for  divorce  in  the 
court  below,  alleging  that  he  was  married  to  appellee  in  Mary- 
land in  the  year  1857,  and  there  with  her  lived  until  1884, 
when  he  ceased  living  with  her  in  consequence  of  her  ill  treat- 
ment of  him. 

The  testimony  of  the  parties  and  many  persons  (mostly 
residents  of  Maryland)  was  taken,  from  which  it  appeared  that 
appellant  had  been,  during  his  residence  in  Maryland,  a  man 
of  high  character,  a  prosperous  merchant,  and  is  the  father  of 
grown-up  children  whose  sympathies  in  this  controversy  are 
with  him  instead  of  with  their  mother.  It  also  appeared  that 
in  1885  appellee  brought  suit  in  Maryland  and  obtained  a 
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decree  that  appellant  pay  to  her  the  sum  of  $30  per  month  as 
alimony. 

In  the  view  of  the  writer  of  this  opinion,  if  all  that  is  shown 
as  to  the  marital  life  and  conduct  of  these  parties  had  occurred 
in  the  State  of  Illinois,  there  would  be  ample  reason  for  the 
granting  of  a  divorce;  but  the  court  below  in  dismissing  the 
bill  may  have  taken  into  consideration,  as  this  court  can  not 
fail  to  do,  tliat,  as  both  parties  lived  as  husband  and  wife  in 
the  State  of  Maryland  for  more  than  a  quarter  of  a  century, 
and  as  all  the  acts  complained  of  occurred  there,  no  good  rea- 
son is  shown  for  resort  not  having  been  had  to  the  courts  of 
that  State,  particularly  as  appellee  seems  to  have  applied  to 
the  tribunals  of  Maryland  and  there  obtained  a  decree  for 
alimony.  A  bill  filed  and  the  evidence  produced  under  such 
circumstances  may  well  be  viewed  with  suspicion;  the  chan- 
cellor can  hardly  fail  to  ask  the  question,  why  were  not  these 
matters  brought  to  the. attention  of  the  courts  having  jurisdic- 
tion over  the  territory  where  they  occurred?  Why  was  not  a 
hearing  had  among  the  neighbors  and  friends  among  whom 
they  lived  for  so  many  years? 

The  too  common  practice  of  parties  whose  marital  life  has 
been  spent  in  another  State,  resorting  to  the  courts  of  this  for 
relief,  consequent  upon  acts  all  of  which  happened  outside  of 
our  boundaries,  is  not  to  be  encouraged,  and  we  are  not 
inclined  to  interfere  with  the  decree  of  the  court  dismissing 
the  bill  in  this  cause.  Decree  affirfned. 


LuDWiG  Gerlach 

V. 

Edward  Walsh. 


FarcihU  Entry  and  Detainer — Written  Instrument — Parol  Evidence, 

1.  Where  a  deed. purports  to  convey  the  interest  in  a  piece  of  property, 
which  from  the  terms  used  to  describe  it  can  have  no  existence,  it  can  not 
be  aided  by  parol. 

2.  In  forcible  entry  and  detainer  proccedin^^,  the  notice  and  complaint 
should  describe  the  premises,  properly,  instead  of  following  an  erroneous 
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description  in  the  lease.    Upon  trial  it  can  be  Rhown  that  the  defendant 
entered  into  the  premises  under  the  lease  and  paid  rent  therefor. 

8.  Property  wrongfully  withheld  Is  to  be  ascertained  by  the  jndsrmentof 
the  court,  and  restitution  thereof  enforced  by  its  process,  and  a  judgment 
should  not  be  rendered  for  the  restitution  of  premises  by  an  impossible 
description,  and  if  rendered,  can  not  stand. 

[Opinion  filed  June  26, 1891.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon- 
Frank  Bakkr,  Judge,  presiding. 

Messrs.  Cross  &  Collins,  for  appellant. 

Mr.  Samuel  S.  McNauohton,  for  appellee. 

Moran,  p.  J.  This  was  an  action  of  forcible  entry  and  de- 
tainer commenced  before  a  justice  of  the  peace,  in  which  the 
complainant  describes  premises  withheld  as  ^'  the  entire  build- 
ing situated  on  the  north  side  of  48th  street,  between  Ida  and 
Miller  streets,  also  the  barn  in  the  rear  thereof."  Situated 
in  the  city  of  Chicago. 

The  case  was  appealed  and  was  tried  in  the  Circuit  Court,  and 
on  the  trial  a  lease  was  introduced  made  by  appellee  to  appel- 
lant, in  which  the  premises  demised  were  described  as  in  com- 
plaint. The  court  rendered  a  judgment  against  appellant  for 
the  premises  thus  described.  The  evidence  in  the  record  is 
conclusive  that  the  4Sth  street  mentioned  is  West  48tli  street, 
and  that  it  runs  north  and  south,  and  that  Ida  and  Miller 
streets  run  east  and  west,  and  cross  48th  street  at  right  angles. 

It  is  very  clear,  then,  that  there  are  no  such  premises  as  that 
described  in  the  complaint,  lease  and  judgment,  and  that  it 
would  be  impossible  for  an  officer  to  execute  a  writ  of  restitu- 
tion for  the  premises. 

If  he  was  to  expel  pereons  from  premises  on  the  east  or 
west  side  of  the  street  under  a  writ  which  described  premises 
as  being  on  the  north  side  of  the  street,  his  writ  would  fur- 
nish him  no  protection. 

The  property  wrongfully  withheld  is  to  be  ascertained  by 
the  judgment  of  the  court,  and  restitution  thereof  enforced 
by  its  process.  It  follows  that  a  judgment  ought  not  to  be 
rendered  for  the  restitution  of  promises  by  an  impossible  de* 
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scription.  Robinson  v.  Crninmer,  5  Gilm.  218;  Thompson  v. 
Sornborger,  59  III.  326;  Haskins  v.  Haskins,  67  111.  446;  Burns 
V.  Ifash,  23  111.  App.  652. 

Where  a  deed  purports  to  convey  the  interest  in  a  piece  of 
property  which  from  the  terms  used  to  describe  it  can  have 
no  existence,  it  can  not  be  aided  by  parol,  liiichie  v.  Pease, 
114  111.  353. 

Counsel  who  appears  for  appellee  in  this  court  had  nothing 
to  do  with  the  management  of  this  case  below. 

Appellee,  when  about  to  commence  his  action  for  the  prem- 
ises actually  held  by  appellant,  could  easily  have  avoided  all 
the  expense  and  delay  to  which  he  has  been  subjected.  It  is 
manifest  that  a  mistake  was  made  by  the  person  who  drew 
the  lease.  But  it  was  by  no  means  necessary  to  adhere  to  the 
mistake  in  the  forcible  detainer  proceedings.  The  notice  and 
complaint  should  have  described  the  premises  truly  instead  of 
following  the  false  description  of  the  lease,  and  on  the  trial  it 
could  be  shown  that  appellant  entered  into  said  premises 
under  the  lease  and  paid  rent  therefor. 

As  the  judgment  convicts  appellant  of  withholding  premises 
which  he  could  not  withhold,  as  there  are  none  such  in  exist- 
ence, it  can  not  stand. 

The  case  having  been  based  on  a  notice  for  non-payment  of 
rent  of  the  non-existent  premises,  no  amendment  could  be 
made  in  the  Circuit  Court  which  would  enable  appellee  to 
maintain  tliis  action;  it  is  useless  to  remand  the  case. 

The  judgment  will  be  reversed. 

Judgment  reversed. 


41      86 
43    638 


Henry  Scheffel,  Jr.,  rae^j 

V. 

Catherine  E.  Weiler, 

Trespass  Quart  Clausum  Fregtt — Possession — Mesne  Profs* 

1.    In  all  cases  of  disseiziD,  the  owner  may  maintain  trespass  if  the  entry 
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was  made  while  he  was  himself  in  poe9e§Rion.  But  damafres  will  be 
restricted  to  the  first  eiatry  unless  the  plaintiff  make  a  re-entry  upon  the 
land  before  action  brougrht.  After  the  disseiaee  has  returned,  he  may  have 
an  action  of  trespass  for  the  intermediate  dam^iges,  or  mesne  profits,  during 
the  time  of  the  tortious  dispossession. 

2.  In  an  action  for  mesne  profits,  although  in  form  trespass  quare 
elausum  /regit,  the  fact  being  that  the  plaintiff  wa^i  not  in,  or  entitled  to, 
possession  at  the  time  of  the  wrongful  entry,  but  during  the  continuance 
of  the  trespass  became  entitled  thereto,  and  had  recovered  judgment  for 
the  possession,  and  had  been  put  in  possession  by  the  sheriff,  this  court  holds, 
that  the  plaintiff  having  obtained  judgment  and  made  actual  entry  before 
the  bringing  of  her  suiti  was  entitled  to  recover  such  profits.   ^ 

■ 

[Opinion  filed  June  25,  1891.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
F&AJHK  Baker,  Judge,  presiding. 

Messrs.  Nobton,  Bubley  &  IIowell,  for  appellant 
Mr.  Jesse  Cox,  for  appellee. 

"Waterman,  J.  The  question  presented  in  this  cage  is, 
whether  an  action  of  trespass  quare  clatcaum  /regit  can  be 
maintained  by  one  not  in  possession  and  not  entitled  to  pos- 
session at  the  time  the  wrongful  entry  was  made,  but  who 
during  the  continuance  of  the  trespass  became  entitled  to  the 
possession,  and  who  has  recovered  judgment  for  tlie  posses- 
sion of  the  premises,  against  the  defendant,  and  been  put  in 
possession  by  the  sheriff,  the  action  being  brought  to  recover 
only  damages  accruing  after  tlie  plaintiff  became  entitled  to 
possession. 

In  effect  this  action  is  for  mesne  profits  althongh  in  form  it 
is  quare  clausutn  f  regit. 

The  law  in  respect  to  the  right  of  an  owner  in  cases  of  dis- 
seizin such  as  this,  is  thus  stated  in  Waterman  on  Trespass, 
Sec.  928  and  931 : 

^'  In  all  cases  of  disseizin,  the  owner  may  maintain  trespass 
if  the  entry  was  made  while  he  was  himself  in  possession. 
But  damages  will  be  restricted  to  the  first  entry  unless  the 
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]>laintiff  make  a  re-entry  upon  the  land  before  action  brought. 
After  the  disseizee  has  returned,  he  may  have  an  action  of 
trespass  for  the  intermediate  damages  or  7/i^«we  profits  during 
the  time  of  the  tortious  dispossession.  The  law  in  such  cases 
resorts  to  a  fiction  for  the  attaiimient  of  justice  and  supposes 
the  freehold  to  have  been  all  along  in  the  rightful  owner  by 
a  kind  of  jtcs  posiliminiij  and  thus  he  is  considered  as  having 
had  a  constructive  possession  while  the  actual  possession  was 
in  the  disseizor."  This  is  approved  in  Smith  v.  Wunderlich, 
70  111.  426,  and  is  in  accordance  with  Chicago  &  Western 
Indiana  K.  R  Co.  v.  Slee,  33  111.  App.  420. 

The  action  of  the  plaintiflf  is  not  for  an  injury  to  the  rever- 
sion, but  for  an  actual  and  continued  ti^spass  upon  her  pos- 
session, a  possession  which,  for  the  purposes  of  justice,  as 
against  this  wrongdoer,  the  law  assumes  that  he  actually  had 
during  the  time  which  he  was  actually  entitled. 

The  plaintiff  below  having  obtained  judgment  and  made 
actual  entry  before  the  bringing  of  her  suit  was  entitled  to 
recover  mesne  profits. 

There  is  here  no  transfer  of  a  right  of  action  for  a  tort; 
there  was,  after  tlie  Union  Wire  Mattress  Co.  surrendered  its 
right  to  possession,  no  trespass  upon  anything  belonging  to  it, 
or  tort  committed  against  it;  the  injury  was  thencefortli 
against  the  plaintiff  below,  who  has  recovered  in  this  action 
for  damages  he  alone  sustained. 

We  see  no  sufiicient  reason  for  interfering  with  the  finding 
of  the  court  below  as  to  the  amount  of  the  damages. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


George  W.  Glass 

V. 

The  Chicago,  Eock  Island  &  Pacific   Railway 

Company. 

Master  andServantSailroads-^Negligence  qf-^ProximHif  qfStcitehing 
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Post  to  Track — Projecting  Bolt  Heads  on  Engine — Personal  Injuries — 
Assumption  of  Risk, 

An  employe  can  not  recover  for  a  personal  injury  receivpd  in  tbe  course 
of  his  employment,  after  he  has  become  aware  of  the  defective  condition  of 
the  mncbinery  used  therein,  unless  he  has  been  induced  to  remain  through 
his  employer's  promise  to  repair. 

[Opinion  filed  June  25, 1891.] 

Appeal  from  the  Superior  Conrt  of  Cook  County;  tlie  Hon. 
Elliott  Anthony,  Judge,  presiding. 

Mesers.  Gentlkman  &  Pubnell,  for  appellant 

Messrs.  Thomas  S.  Wbight  and  Eobsbt  Mather,  for  appel- 
lee. 

Waterman,  J.  Appellant  having  been  injured  while  in  tlie 
employ  of  appellee,  brouglit  this  action  alleging  negligence  on 
the  part  of  appellee,  in  two  particulars.  First,  the  near  and 
dangerous  proximity  of  a  switching' post  to  the  track,  and 
second,  that  appellee  had  allowed  dangerous  bolt  lieads  to 
project  above  the  foot  hoard  of  an  engine,  upon  which  appel- 
lant, while  endeavoring  to  get  on  board  a  moving  engine, 
stepped,  slipped,  fell,  and  was  injured  by  his  body  striking 
against  a  switching  post. 

As  to  the  first  alleged  negligence,  it  appeared  that  the 
switching  stand  was  located  at  about  the  center,  between  two 
tracks;  it  did  not  appear  to  have  been  the  proximate  cause  of 
the  injury,  nor  to  have  been  in  any  different  position  from 
what  it  had  been  for  a  loug  period  of  time. 

Appellant  had  been  a  switchman  for  appellee  for  some  three 
years;  he  was  injured  March  10,  1889;  had  been  working  with 
the  engine  from  the  foot  board  of  which  he  slipped,  since  the 
summer  of  1888,  and  the  bolt  heads  which  he  says  were  pro- 
jecting and  caused  his  fall,  he  testifies  had  been  in  tlie  same 
condition  all  the  while  since  the  engine  came  out  of  the  shop 
in  the  summer  of  1888. 

Appellant  himself  testified  to  such  knowledge  of  the  negli- 
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gent  conditions  of  which  he  complains,  that  the  court  below 
was  warranted  in  taking  the  action  it  did. 

An  employe  can  not  recover  for  an  injury  suffered  in  the 
course  of  the  business  about  which  he  is  employed,  on  account 
of  defective  machinery  used  therein,  when  snch  injury  was 
received  after  he  had  a  knowledge  of  the  defect  and  continued 
his  work.  Upon  becoming  aware  of  the  defective  condition 
of  such  machinery,  he  should  desist  frotn  his  employment; 
but  if  he  does  not  do  so,  and  chooses  to  continue  on,  he  is 
deemed  to  have  assumed  tlie  risk  of  such  defect,  at  least  when 
he  has  not  been  induced  by  his  employer  to  believe  a  change 
would  be  made,  and  has  not  plainly  objected.  Camp  Point 
Mfg.  Co.  v.  Ballon,  71  111.  417;  Chicago  &  Alton  K.  K.  Co.  v. 
Monroe,  85  111.  25;  Penn.  Co.  v.  Lynch,  90  111.  334;  Simmons 
V.  C.  &  T.  R.  Co.,  110  111.  340;  C.  &  A.  R  R  Co.  v.  Brag- 
onier,  Adm'x,  119  111.  51-67;  C,  M.  &  St.  P.  R  R  Co.  v. 
Standart,  16  111.  App.  147;  C.  &  N.  W.  R  R  Co.  v.  Donahue, 
75  111.  106;  Indianapolis,  B.  &  W.  R  R  Co.  v.  Flanigan,  77 
HI.  365-70. 

There  was  no  error  in  excluding  evidence  as  to  the  prox- 
imity of  the  switching  post  to  the  sideboard  of  the  engine; 
and  if  there  were,  no  exception  was  taken  to  the  ruling  of  the 
court  thereon. 

The  judgment  of  the  court  below  is  aflSrmed. 

Judgment  affirmed. 
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The    Michigan   Avenue   Methodist   Episcopal  ^^^  -^ 

Church 

V. 

William  Hearson  et  al. 

Building  Contract — Balance  Due — Damages — Delay— -Architect'* 8  Certify 
ieate. 

1.    Parties  are  not  bound  where  an  arbitrator  empowered  to  act  in  a  fpven 
case  declines  to  do  so. 
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2.  Where  an  enumeration  of  specific  matters  is  followed  in  a  contract 
by  general  words  or  phrases,  the  latter  are  held  to  refer  to  the  same  kind  of 
things  or  matters  as  those  specified. 

8.  Where  no  time  is  fixed  by  a  building  contract,  within  which  certain 
work  is  to  be  finished,  it  is  implied  that  it  shall  be  done  within  a  reasonable 
time,  and  that  the  owner  will  so  arrange  with  reference  to  other  work,  that 
the  contractor  therefor  may  complete  it  within  such  reasonable  time. 

4.  In  an  action  brought  by  building  contractors  to  recover  a  balance 
claimed  to  be  due  and  damages  alleged  to  have  been  sustained  on  account  of 
delays  arising  through  the  defendant's  negligence,  the  latter  contending 
that  the  architect  employed  was  the  final  arbiter  between  the  parties  on  all 
questions  of  dispute,  and  that  his  certificate  as  to  amount  due  for  work,  as 
well  as  for  damages,  is  conclusive,  this  court  holds,  in  view  of  the  evidence, 
that  be  had  no  authority  to  determine  the  claim  for  damages  because  of 
delay;  that  the  trial  court  was  warranted  in  finding  that  ha  refused  to  con- 

•  sider  the  question,  on  the  ground  that  it  was  outside  his  jurisdiction;  and 
declines  to  interfere  with  the  judgment  for  the  plaintiffs. 

[Opinion  filed  June  25, 1891.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 

•  S.  P.  McCoNNELL,  Judge,  presiding. 

Messrs.  Jones  &  Hacker,  for  appellant. 
Messrs.  Lyman  &  Jackson,  for  appellees. 

MoRAN,  P.  J.  This  action  was  prosecuted  by  appellees 
against  appellant  to  recover  a  balance  due  on  a  contract  for 
the  performance  of  the  carpenter  work  on  appellant's  churcli 
building,  and  for  damages  sustained  by  appellees  for  delay  in 
the  completion  of  said  contract  caused  by  the  failure  of  appel- 
lant to  have  other  work  on  the  building  performed  in  time. 

Appellant's  first  contention  is  that  the  architect  was  the 
final  arbiter  between  the  parties  on  all  questions  of  dispute 
arising  under  the  contract,  and  that  his  certificate  as  to  amount 
due  for  work,  as  well  as  for  damages,  is  conclusive  upon  the 
parties. 

It  appears  from  the  evidence  that  the  architect  issued  two 
final  certificates  bearing  the  same  date.  One  certifies  that 
appellees  are  entitled  to  $869.63  "in  full  of  contract  and  extras, 
leaving  out  the  question  of  damages."     The  other,  that  they 
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are  entitled  to  a  payment  of  $1,667.48  "in  full  of  contract  and 
all  extras  of  every  kind  and  nature." 

These  certificates  were  not  given  to  appellees,  but  to  the 
committee  for  appellant  having  the  matter  of  building  in 
charge. 

It  is  doubtful  under  the  evidence  whether  these  certificates 
can  be  regarded  as  the  final  judgment  of  the  architect  on  the 
matter,  if  it  be  assumed  that  he  had  authority  under  the  con- 
ti'act  to  pass  upon  appellees' claim  for  damages.  The  court  was 
warranted  in  finding  that  the  architect  refused  to  pass  upon 
or  consider  appellees'  claim  for  damages  on  the  ground  thaj;^ 
it  was  outside  of  his  jurisdiction.  Parties  are  not  bound  where 
the  arbitrator  chosen  refuses  to  consider  the  matter  in  dispute. 
He  must  determine  in  order  to  constitute  his  judgment  bind- 
'  ing.  If  he  had  the  power  to  determine  the  claim  for  damages 
because  of  delay,  he  declined  to  exercise  it.  But  we  think  it  \ 
clear  that  he  had  no  such  authority.  ^ 

Tlie  clause  in  the  contract  referring  to  the  matter  makes 
the  architect's  decision  final  and  binding  on  both  parties  "  as 
to  the  interpretation  of  the  drawings  and  specifications,  and 
as  to  the  quality  or  quantity  of  work  or  materials,  or  any  other 
matter  connected  with  the  work,  furnishing  materials,  or  in 
settlement  of  this  contract." 

Appellees  were  bound  to  begin  work  on  or  before  June  1, 
1886,  and  to  prosecute  it  so  as  not  to  cause  delay  to  appellant 
or  other  contractors  engaged  on  the  bnilding,  but  no  time  was 
fixed  in  the  contract  when  the  carpenter  work  should  be  com- 
pleted. Whether,  under  such  a  contract,  tJie  contractors 
would  be  entitled  to  damages  from  the  owner  for  delay  which 
operated  to  greatly  increase  the  cost  of  performing  the  con- 
tract, is  a  question  not  submitted  to  the  architect  by  the  terms 
of  the  clause  of  the  contract  above  quoted. 

The  claim  for  damages  is  based  upon  the  alleged  breach  of 
an  implied  term  of  the  contract,  and  is  not  a  matter  necessarily 
connected  with  the  work  or  furnishing  materials,  or  other 
matters  within  the  architect's  province.  Where  an  enumera- 
tion of  specific  matters  is  followed  in  a  contract  by  general 
words  or  phrases,  the  latter  are  held  to  rei'er  to  the  same  kind 
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of  tiling?  or  matters  as  those  specified.     Kanamore  v.  Clark^ 
63  K  n.  166;  U.  S.  v.  The  Buffalo  Park,  16  Blatch.  190. 

In  Lawson  v.  Wallasey  Local  Board,  52  L.  J.  Q.  B.  302, 
the  clause  giving  the  engineer  authority  was  as  follows  :  "  If 
any  difference  shall  arise  between  the  local  board  and  the 
contractor  concerning  the  work  hereby  contracted  for,  or  any 
part  thereof,  or  concerning  anything  in  connection  with  this 
contract,  such  difference  shall  be  referred  to  the  engineer,  and 
his  decision  therein  shall  be  final  and  binding  "  on  the  parties. 
The  contractors  made  a  claim  for  damages  for  unreasonable 
delay,  and  it  was  contended,  as  it  is  here,  that  upon  that  mat- 
ter the  decision  of  the  engineer  was  conclusive.  The  court 
said  that  the  dispute  was  not  a  difference  concerning  a  thing 
connected  with  the  contract.  "  When  the  parties  contracted 
they  never  contemplated  that  the  engineer  would  have  to' 
decide  any  such  dispute  as  one  arising  from  the  breach  of  an 
implied  contract  against  unreasonable  delay." 
*  It  is  shown  by  the  evidence  that  appellees  were  greatly 
delayed  in  the  performance  of  their  work  by  the  failure  and 
dilatoriness  of  other  contractors.  The  stone  work  was  not 
done  on  time,  nor  the  plastering,  and  on  the  whole,  appellees 
were  some  eight  months  longer  on  the  job  than  they  should 
have  been.  There  was  an  advance  in  the  cost  of  materials  and 
of  labor,  before  they  could  do  the  work,  which  would  not  have 
affected  appellees  if  they  had  been  permitted  to  proceed  with 
their  work  with  reasonable  diligence.  While  no  time  is  fixed 
by  the  contract  within  which  the  carpenter  work  is  to  be 
finished,  it  is  implied  that  it  shall  be  done  within  a  reasonable 
time  and  that  appellant  will  so  arrange  with  reference  to  the 
other  work  on  the  building  that  appellees  may  complete  it 
within  such  reasonable  time.  Taylor  v.  Renn,  79  111.  182; 
Toby  V.  Price,  75  111.  645;  Nelson  v.  Pickwick  Ass.  Co.,  30 
111.  App.  333,  and  cases  there  cited. 

The  allowance  of  appellees'  claim  for  damages  for  the  delay 
is  fully  sustained  by  the  law  and  the  evidence. 

The  finding  and  judgment  of  the  Circuit  Court  is  correct, 
and  no  error  is  found  which  requires  a  reversal  of  the  case. 

The  judgment  will  therefore  be  aflSrmed. 

Judgment  affirined. 
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John  H.  Kassing 

V. 

John  M.  Durand  and  Henry  C.  Durand. 

Real  Property — Secret  Trust-^ Fraud. 

1.  He  who  goes  into  a  court  of  equity  seeking  relief,  raust  do  so  with 
clean  hands. 

-2.  A  secret  trust  in  real  estate  resting  upon  an  agreement  to  hinder  or 
delay  creditors,  will  not  be  enforced. 

3.  A  court  of  equity  will  afford  no  relief  to  a  debtor  who  has  transferred 
his  property  for  the  purpose  of  defrauding  his  creditors,  and  subsequently 
seeks  as  against  the  transfei-ees  to  recover  back  the  same. 

[Opinion  filed  June  25,  1891.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
LoRiN  C.  Collins,  Judge,  presiding. 

John  H.  Kassing  filed  his  bill  in  the  court  below  setting 
forth  that  about  the  first  of  September,  1876,  he  was  the  owner 
in  fee  simple  of  lots  4,  6  and  9,  in  block  14,  in  Newbury's 
addition  to  Chicago,  subject  to  a  mortgage  to  secure  the  pay- 
ment of  about  $10,000,  with  interest  thereon  at  the  rate  of 
nine  per  cent  per  annum,  payable  semi-annually;  that  at  said 
time  he  was  indebted  to  different  people,  which  indebtedness 
he  had  not  at  that  time  the  ready  money  to  pay,  althoiigh  he 
was  the  owner  of  property  worth  more  than  enough  to  pay 
such  indebtedness;  that  he  was  at  that  time  acquainted  with 
appellees,  John  M.  and  Henry  C.  Durand,  who  were  then 
engaged  in  the  wholesale  grocery  business  in  the  city  of  Chi- 
cago, and  he  was  then  indebted  to  them,  or  the  firm  of  which 
they  were  members,  and  that  said  firm  held  his  promissory 
note  therefor  for  the  sum  of  $550;  that  being  so  indebted  to 
appellees,  and  not  having  the  ready  cash  at  that  time  to  pay 
the  same,  he  went  to  them  for  the  purpose  of  securing  the 
payment  of  the  note  to  them,  and  borrowing  money  from 
them  to  pay  his  indebtedness,  and  to  take  and  follow  their 
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advice  in  the  matter  of  giving  them  security;  and  that  he  told 
them  exactly  how  he  was  financially  situated;  what  property  he 
owned;  tliat  he  wished  to  secure  the  payment  of  the  note  to 
them  aforesaid,  and  to  borrow  money  from  them  to  pay  his 
indebtedness;  tliat  it  was  then  understood  by  them  that  he  was 
the  owner  of  the  real  estate  heretofore  mentioned  and  that 
there  was  then  no  money  due  on  the  said  mortgage;  and  it  was 
then  suggested  by  a  lawyer  employed  by  said  appellees,  that 
the  best  way  for  them  to  obtain  security  for  the  payment  of 
the  promissory  note  held  by  them  and  the  repayment  of  any 
money  that  they  might  loan  to  him,  would  be  for  appellees'  firin 
to  enter  up  judgment  upon  said  note,  to  issue  execution  there- 
on, levy  the  same  upon  the  real  estate  hereinbefore  mentioned 
and  sell  the  interest  of  appellant  in  said  real  estate  and  bid  it 
in  in  the  name  of  one  or  both  of  said  appellees,, and  to  wait 
nntil  there  was  interest  due  upon  the  mortgage  and  not  to  pay 
the  same,  but  to  have  the  mortgage  foreclosed,  and  at  the 
foreclosure  sale  either  one  or  the  other  of  appellees  should 
bid  off  said  lots  covered  by  the  mortgage,  in  the  name  of  one 
or  the  other  of  them,  and  take  a  deed  therefor;  and  it  was 
also  suggested  by  said  lawyer  that  appellant  should  file  a  peti- 
tion in  bankruptcy  in  the  District  Court  of  the  United  States 
for  the  Northern  District  of  Illinois,  to  be  declared  bankrupt, 
and  to  have  an  assignee  appointed,  and  that  said  assignee  in 
bankruptcy  should  sell  and  convey  all  the  interest  of  appellant 
in  said  real  estate,  and  that  appellees,  or  one  of  them,  would 
attend  the  sale  tlioreof  to  be  made  by  the  assignee  in  bank- 
ruptcy and  bid  off  said  property  and  receive  a  deed  therefor, 
and  in  that  way  appellees  would  be  able  to  have  in  their  own 
hands  the  legal  title  to  said  real  estate,  and  it  could  be  held  by 
them  as  security  to  them  for  the  payment  of  said  note,  and 
for  the  repayment  of  any  and  all  moneys  they  should  loan  and 
advance  for  and  on  behalf  of  appellant;  and  it  was  then  and 
there  agreed  between  appellant  and  appellees  that  the  afore- 
said things  suggested  and  advised  by  said  lawyer  should  be 
done. 

That  accordingly  appellant  permitted  appellees  to  obtain 
the  title  to  said  real  property  in  the  manner  suggested;   that 
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in  pareuance  of  eaid  arrangement  on  the  14th  day  of  October, 
1876,  a  judgment  was  entered  in  the  Circuit  Court  of  Cook 
County  in  favor  of  John  M.  Durand  and  Ilenry  C.  Durand, 
Calvin  Durand  and  Cornelius  £.  Connolly,  as  plaintiffs,  and 
against  appellant  as  defendant,  for  the  snm  of  $562  and  costs; 
that  execution  was  issued  upon  said  judgment,  and  delivered 
to  the  sheriff  of  Cook  County,  and  the  sheriff  thereupon  levied 
upon  the  said  real  property  on  the  27tluday  of  November, 
1876,  and  sold  appellant's  interest  in  the  same  and  improve- 
ments thereon  for  the  nominal  sum  of  $594,  and  issued  to  said 
John  M.  Durand  a  certificate  of  sale  thereof;  that  afterward 
appellant,  acting  under  the  advice  of  said  ap])ellees  and  their 
lawyer,  on  the  4th  day  of  November,  1876,  filed  his  petition 
in  bankruptcy  in  the  District  Court  of  the  United  States  for 
the  Northern  District  of  Illinois,  and  was  declared  a  bank- 
rupt, and  Robert  E.  Jenkins  was,  on  or  about  the  6th  day  of 
January,  appointed  assignee  in  bankruptcy  of  a])pellant'8 
estate;  and  tiiat  thereafter,  to  carry  out  the  arrangement  with 
appellees,  the  interest  coupon  on  said  mortgage  which  next 
fell  due  was  not  paid,  payment  being  withheld  for  the  pur- 
pose of  creating  an  excuse  for  foreclosing  the  said  mortgage, 
and  thereupon  the  United  States  Mortgage  Company  took 
steps  to  foreclose  said  mortgage;  advertised  for  sale  the 
property  covered  thereby,  and  sold  the  same  on  or  about  the 
28th  day  of  February,  1877;  and  that  upon  the  suggestion  of 
said  appellees  and  their  lawyer,  appellant  procured  one  Ber- 
nard Niggemyer  to  attend  the  sale,  and  as  he  is  informed  and 
believes,  the  said  Niggemyer,  and  the  said  John  M.  Durand, 
and  the  lawyer  of  appellees,  attended  the  sal,e,  and  the  said 
John  M.  Durand  bid  off  the  said  property  at  said  sale,  with 
all  the  improvements  thereon,  for  the  sum  of  $12,800,  in  the 
name  of  the  said  Henry  C.  Durand,  said  John  M.  Durand 
being  the  only  bidder  therefor,  and  that  thereafter  on  the  2Sth 
day  of  February,  1877,  the  said  United  States  Mortgage  Com- 
pany executed  and  delivered  to  said  Henry  C.  Durand  a  war- 
ranty deed  of  the  premises  so  sold  at  said  foreclosure  sale,  and 
that  thereafter,  on  or  about  the  26th  day  of  March,  1877,  the 
said  Ki^bert  £.  Jenkins,  as  assignee  in  bankruptcy,  sold  a])pel- 
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lant's  interest  in  the  real  estate  hereinbefore  described, 
together  with  appellant's  interest  in  other  real  estate,  at  pub- 
lic auction,  to  Henry  C.  Durand,  for  the  sum  of  $315,  and 
executed  and  delivered  to  said  Henry  C.  Durand  a  deed  of  the 
premises  so  sold.  The  bill  sets  forth  that  after  this  was  done 
the  proceedings  in  bankruptcy  were  dismissed,  but  when  is 
not  stated.  The  bill  further  alleges  that  thereafter,  on  the  19th 
day  of  March,  1878,  the  said  premises  sold  under  said  execu- 
tion, not  having  been  redeemed  from  the  said  sale  made  by 
the  sheriflE  of  Cook  County,  the  said  sheriff  executed  and 
delivered  to  the  said  John  M.  Durand  a  sheriff's  deed  of  the 
premises  so  sold. 

Appellant  further  sets  forth  in  his  bill  that  all  of  the  afore- 
said transactions  were  made  under  an  arrangement  with  appel- 
lees for  the  purpose  merely  of  placing  the  title  to  appellant's 
said  real  estate  in  the  said  appellees  as  security  for  the  indebt- 
edness of  appellant  to  appellees' firm,  and  the  money  advanced 
by  appellees  to  make  said  purchase,  and  such  other  moneys 
as  appellees  might  have  to  advance  for  taxes  and  to  protect 
their  lien  upon  said  property,  and  that  lots  4  and  5  were,  when 
he  made  the  arrangement,  worth  $30,000,  and  lot  9  was  then 
worth  $2,000. 

The  bill  sets  forth  that  appellant  remained  in  possession  and 
control  of  said  premises,  rented  tlie  same,  collected  the  rents, 
made  repairs  on  them  and  paid  appellees  large  sums  of  money 
down  to  the  year  1886;  that  from  some  time  in  the  year  1876 
or  1877  down  to  1886  he  paid  to  appellees  a  large  sum  of 
money,  the  exact  amount  of  which  he  is  unable  to  state  as  he 
kept  no  account  of  the  same,  but  trusted  entirely  to  appellees' 
keeping  a  correct  account  thereof:  that  such  payments  were 
made  by  him  to  apply  on  the  indebtedness  he  was  owing  to 
appellees  for  their  advances  as  aforesaid;  that  how  much 
money  appellees  advanced  and  paid  out  on  account  of  said 
premises  under  their  arrangement  with  appellant,  appellant 
does  not  know,  but  that  appellees  have  a  full  and  complete 
account  of  the  same;  that  in  1886,  appellees  notified  appellant 
that  he  could  collect  no  more  rents  from  said  premises,  but 
they  would  employ  a  real  estate  agent  to  manage  the  property 
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for  them,  and  that  since  1886  appellant  has  not  been  allowed 
by  appellees  to  have  anything  to  do  with  the  premises,  but  the 
rents  have  been  collected  and  paid  to  appellees,  and  tliey  are 
now  in  possession  of  the  premises  to  the  exclusion  of  appellant; 
and  they  now  repudiate  the  arrangement  which  they  made 
with  him  and  insist  that  they  took  the  title  to  said  premises 
entirely  for  their  own  use  and  benefit  and  that  appellant  has 
no  interest  or  right  in  or  to  said  premises  or  claim  upon  them 
in  any  way  whatever. 

The  bill  prays  for  an  accounting  by  appellees  as  to  their 
receipts  and  expenditures  on  account  of  such  premises,  and  that 
appellees  be  compelled  to  convey  said  premises  to  appellant, 
and  to  surrender  to  him  all  deeds,  leases,  writings  and  tax 
receipts  which  they  or  either  of  them  have  pertaining  to  said 
premises. 

A  demurrer  to  the  bill  was  sustained  and  the  bill  dismissed; 
from  the  decree  sustaining  the  demurrer  and  dismissing  the 
bill,  the  complainant  below  has  appealed. 

Mr.  A.  B.  Jenks,  for  appellant. 

The  first  question  is,  can  an  absolute  conveyance  in  equity 
be  proven  by  oral  testimony  to  be  a  mortgage  ? 

That  proof  can  be  so  made  seems  to  be  positively  settled  by 
the  following  authorities:  1  Jones  on  Mortgages,  Sec.  293; 
Miller  v.  Thomas,  14  111.  428;  Tillson  v.  Moulton,  23  111. 
600;  Shaver  v.  Woodward,  28  111.  277;  Smith  v.  Cremer,  71 
111.  185;  Union  Mutual  Life  Insurance  Co.  v.  White,  106  111. 
67;  Workman  v.  Greening,  115  111.  477;  Slco  v.  Manhattan 
Company,  1  Paige  Chy.  48. 

Has  the  statute  of  frauds  any  application  to  a  case  of  this 
kind,  in  equity,  where  a  fraud  was  perpetrated  by  the  persons 
in  obtaining  the  legal  title  to  real  estate  from  the  owner, 
and  who  now'  seek  to  maintain  such  legal  title  as  against  the 
owner  of  the  property  ? 

It  is  'said  that  **  the  correct  view  appears  to  be  that  equity 
will  at  all  times  lend  its  aid  to  defeat  a  fraud  notwithstanding 
the  statute  of  fi-auds."  Browne  on  Statute  of  Frauds,  3d 
Ed.,  Sec  438. 

Yoi.   XLI  7 
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"  A  simple  illnstration  of  the  rule  that  when  the  statute  of 
frauds  Ijas  been  used  as  a  cover  to  a  fraud,  equity  will  relieve 
against  the  fraud,  notwithstanding  its  provisions,  is  found  in 
a  case  reported  by  Viner,  and  stated  by  him  to  have  occurred 
in  Lord  Nottingham's  time,  and  to  have  been  the  first  instance 
in  which  any  equitable  exception  to  the  statute  appears. 
There  was  a  verbal  aorreement  for  an  absolute  conveyance  of 
land,  and  for  a  defeasance  to  bo  executed  by  the  grantee;  but 
he,  having  obtained  the  conveyance,  refused  to  execute  the 
defeasance,  and  relied  upon  the  statute;  but  liis  plea  was 
overruled  and  he  was  compelled  to  execute  according  to  his 
agreement.  Here  the  attempted  fraud  consisted,  not  merely 
in  refusing  to  do  what  he  agreed,  but  in  deceiving  the  plaint- 
iff out  of  his  property."  Browne  on  Stat,  of  Frauds,  3d  Ed., 
Sec.  441. 

"  It  was  not  intended  by  the  adoption  of  the  statute  (f  raud>) 
to  facilitate  the  perpetration  of  and  to  protect  fraud,  but  to 
prevent  it;  and  the  courts  have  never  lent  themselves  to  assist 
or  protect  fraud,  which  the  statute  did  not  sanction  by  its 
adoption.  The  courts  will  not  permit  the  statute  to  bo  used 
as  an  engine  of  fraud,  as  its  purpose  was  its  suppression.'' 
Union  Mutual  Life  Ins.  Co.  v.  White,  106  111.  67. 

*'The  question  is  presented  on  this  record  wJiether,  as  the 
transaction  has  assumed  the  form  of  a  sale,  a  court  of  equity 
can  effectuate  the  original  intention  of  the  parties,  by  declar- 
ing it  a  mortgage.  It  is  objected  that  the  agreement,  resting 
alone  in  parol,  the  statute  of  frauds  will  prevent  it  from  being 
carried  into  effect  Under  Sec.  12  of  our  Convevance  Act, 
and  upon  general  equitable  principles,  this  court  repeat- 
edly held  that  deeds  in  form  absolute,  might  be  shown  to  be 
mortgages  in  fact.  Such  has  been  repeatedly  held,  as  in  the 
case  of  Wynkoop  v.  Corning,  21  111.  570,  it  was  said  that  courts 
are  not  estopped  from  fooking  into  all  the  facts  and  circum- 
stances of  a  deed  absolute  on  its  face,  to  ascertain  whether  a 
Joan  of,  and  security  for,  money  was  really  intended."  Rei- 
gard  v.  McNeil,  38111.  400. 

'* Courts  of  equity  strongly  incline  to  treat  all  securities  for 
money,  or  to  indemnify,  as  mortgages;  and  when  a  purchaser 
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of  lands,  at  or  before  a  judicial  sale,  promises  to  extend  the 
redemption  beyond  the  time  allowed  bj  law,  the  transaction 
will  be  treated  as  a  mortgage  of  the  land  sold,  the  real  right 
of  the  creditor  extending  no  further  than  fnll  satisfaction  of 
his  debt.  All  such  cases,  however,  are  controlled  by  the  cir- 
cumstances attending  them."  Pensoneau  v.  Pulliam  et  al., 
47  111.  58. 

In  the  case  of  Slee  v.  The  President  and .  Directors  of 
the  Manhattan  Company,  1  Paige  Chy.  Rep.  47,  it  is  said  by 
Judge  Betts  (page  55):  "It  is  unquestionably  the  rule  of 
this  court  and  at  law,  that  a  deed,  Iiowever  absolute  the  terms 
may  bo  upon  its  face,  if  really  only  intended  to  secure  a  debt, 
will  be  deemed  a  mortgage,  though  the  defeasance  is  by  parol. 
1  Johns.  Chy.  E.  594;  4  Id.  167;  6  Id.  417;  7  Id.  40.  It 
never  loses  the  character  and  quality  of  a  mortgage,  and  the 
right  of  redemption,  as  an  inseparable  incident,  can  not  be 
restrained  or  clogged,  even  by  the  stipulation  of  the  parties. 
Clark  V.  Henry,  2  Cowen,  324,  in  error.  Lapse  of  time,  in 
this  case,  can  not  affect  the  remedy;  for  as  against  the  mort- 
gagor, possession  by  the  mortgagee  for  any  period  short  of 
twenty  years  will  not  bar  the  equity  of  redemption.  Anon. 
3  Atk.  213;  Moore  v.  Cable,  1  Johns.  Chy.  R  385.'' 

Messrs.  M.  B.  &  F.  S.  Loomis,  for  appellees. 

The  transaction,  being  in  fraud  of  creditors,  can  not  be  suc- 
cessfully assailed  by  either  of  the  parties  thereto. 

In  the  case  of  Dunaway  v.  Kobertson  et  al.,  95  111.  419,  the 
court  say  (at  page  426):  "The  rule  is  familiar  that  no  man 
can  be  permitted  to  found  a  claim  on  his  own  iniquity — Fnis- 
tra  legis  auxilium  quaerit  qui  in  legem  comittiV^  The  court 
continues  to  say:  "It  was  held  by  this  court  in  Miller  v. 
Marckle,  21  111.  152,  that  where  a  transaction  was  tainted  with 
fraud,  as  between  the  parties  to  it,  a  court  will  not  assist  either, 
but  will  leave  them  in  the  position  in  which  they  have  placed 
themselves.'^  In  support  .of  the  decision  the  case  of  Smith  et 
al.  v.  Hubbs,  10  Me.  (1  Fairfield)  71,  was  cited,  where  Mellen, 
C.  J.,  says:  "  Whatever  the  parties  to  an  action  have  executed 
for  fraudulent  or  illegal  purposes,  the  law  refuses  to  lend  its 
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aid  to  enable  either  party  to  disturb.  Whatever  the  parties 
fraudulently  or  illegally  contracted  to  execute,  the  law  refuses 
to  com  pel  the  contractor  to  execute  or  pay  damages  for  not 
executing;  but  in  both  cases  leaves  the  parties  where  it  finds 
them."  The  object  of  the  law  in  the  latter  case  is,  as  far  as 
possible,  to  prevent  the  contemplated  wrong,  and  in  the  former, 
to  punish  the  wrongdoer  by  leaving  him  to  the  consequences  of 
his  own  folly  or  misconduct.  Bolt  v.  Kogers,  3  Paige,  154,  was 
also  cited,  where  the  court  sav:  '^Whenever  two  or  more 
persons  are  engaged  in  a  fraudulent  transaction  to  injure 
another,  neither  law  nor  equity  will  interfere  to  relieve  either 
of  those  persons,  as  against  the  other,  from  the  consequences 
of  their  own  misconduct."  In  conclusion,  in  the  case  of 
Miller  V.  Marckle,  it  was  'said:  "The  rule  we  have  adopted 
seems  best  calculated  to  frusti'ate  the  designs  of  parties  who 
engage  in  transactions  of  a  fraudulent  character,  saying  to 
them  most  emphatioaliy,  keep  what  you  have  got,  be  it  notes 
or  mortgages,  but  seek  not  our  aid  to  enforce  the  one  or  the 
other,  or,  on  the  other  hand,  to  relieve  against  them." 

The  case  above  cited  (Dunaway  v.  Robertson  et  al.),  like 
the  case  at  bar,  was  heard  and  decided  on  demurrer  to  bill  of 
complaint.  The  bill  was  filed  for  the  purpose  of  setting  aside 
certain  deeds  which  the  complainant  had  executed  to  his 
father,  in  the  lifetime  of  the  latter,  or  to  compel  tlie  other 
heirs  to  make  a  re-conveyance,  alleging  that  "  fearing  he  (com- 
plainant) might  in  the  then  future  become  involved  in  liti- 
gation, which,  because  of  its  tediousness  and  .expensiveness, 
would  probably  embarrass  him,  but  not  for  the  purpose  of 
avoiding  the  payment  of  any  debt  or  obligation,  legal  or  equi- 
table, due  from  him,  or  previously  contracted  by  him,"  com- 
plainant made  the  deeds.  It  was  held  that  averment  in  the 
bill  that  the  deeds  were  not  made  for  the  purpose  of  avoiding 
the  payment  of  any  debt  or  obligation,  was  but  the  statement 
of  a  conclusion,  and  did  not  relieve  the  conveyances  of  the 
fraudulent  character  attributable  to  them  by  reason  of  their 
being  made  under  an  apprehension  of  embarrassment  from 
anticipated  litigation. 

So  in  the  case  at  bar,  the  assertion  of  appellant  in  his  bill 
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^tliat  he  had  no  intention  whatever  of  hindering  or  delaying 
his  otlier  creditors,"  is  bnt  tlie  statement  of  a  concliision  and 
does  not  relieve  tlie  transaction  narrated  of  the  fraudnlent 
character  atti'ibutable  to  it  by  reason  of  its  evident  intention  to 
defraud  the  creditors  of  appellant.  It  is  not  necessary  there 
should  be  any  actual  defrauding  of  creditors  intended.  It  is 
sufficient  if  there  was  an  intention  to  place  property  beyond 
their  reach  for  the  time  being.  Phelps  v.  Ciirts,  SO  111.  109; 
Nesbitt  et  al.  v.  Digby  et  al.,  13  111.  387;  Fitzgerald  v.  For- 
ristal,  48  III.  228;  Eyan  v.  Eyan,  97  111.  38. 

A  debtor  in  failing  circumstances  is  only  allowed  to  place 
his  property  beyond  the  reach  of  his  creditors  by  making  a 
general  assignment  of  it;  by  devoting  it  unreservedly  to  the 
payment  of  his  debts;  and  not  with  a  view  to  his  advantage 
in  delaying  until  a  favorable  time  the  appropriation  of  the 
property  for  such  purposes.  Nesbitt  et  a|.  v,  Digby  et  al., 
supra;  Phelps  v.  Curtis,  supra, 

A  transaction  consisting  of  a  purchase,  through  a  third 
person,  of  mortgaged  premises  at  a  foreclosure  sale,  ma}^  bo 
deemed  fraudulent  as  to  the  mortgagor's  creditors,  the  evi- 
dence showing  a  scheme  to  keep  the  land  from  them  by  means 
of  the  foreclosure  and  purchase.  Simmons  v.  Johnson,  48 
Hun  (N.  Y.),  131. 

A  party  to  a  covinous  transaction  intended  to  cover  the 
property  from  creditors,  shall  not  give  in  evidence  his  own 
fraud,  whether  it  be  an  absolute  deed  or  a  mortgage,  or  how- 
ever it  be  mingled  with  other  arrangements  between  the  par- 
ties.    Gill  V.  Henry,  95  Pa.  St.  388. 

An  intent  to  delay  creditors  must  be  conclusively  presumed 
from  a  conveyance  which  does  delay  them.  In  re  Smith,  4 
]3en.  1. 

A  secret  trust  in  real  estate,  resting  upon  an  agreement 
made  to  hinder  and  delay  creditors,  will  not  be  enforced. 
Fast  V.  McPherson,  98  111.  496;  Moore,  Adm'r,etc.,  v.  Wood, 
100  111.  451;  Tyler  v.  Tyler,  126  111.  625. 

The  grantor  of  a  deed  made  to  baffle  creditors,  can  not  be 
relieved  against  its  operation,  though  it  was  in  fact  intended 
as  a  mortgage.  Ybarra  v.  Lorenzana,  53  Cal.  197;  Lill  v. 
Brant,  6  111.  App.  366, 
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A  conveyance  of  land  made  by  a  debtor  to  his  attorney  at 
the  suggestion  of  the  latter,  with  mutual  intent  tb  defraud  the 
client's  creditors,  vests  the  legal  estate  as  between  the  parties 
to  the  deed.     York  v.  Merritt,  80  K  C.  285. 

The  fact  that  judgments  were  confessed  for  bona  fide  debts, 
does  not  excUide  fraudulent  intent,  especially  where  the 
manner  in  which  the  judgments  were  confessed,  the  agency 
resorted  to,  and  the  use  made  of  them,  stamp  the  transaction 
as  an  attempt  to  keep  creditors  at  arm's  length,  and  to  enable 
the  debtor  to  retain  possession  and  control  the  property.  Abcy 
V.  Schwab,  31  N.  T.  S.  R.  139. 

If  a  man,  knowing  that  a  scheme  is  fraudulent,  and  that  the 
natural  outcome  of  it  will  be  to  defraud  some  innocent  person, 
goes  into  it  solely  for  the  purpose  of  making  money  out  of  it, 
though  he  may  not  be  equally  in  fault  with  another  who  is  the 
moving  party  in  the  fraud,  and  influences  him  by  his  persua- 
sions and  representations,  a  court  will,  on  the  ground  of  public 
policy,  deny  him  any  relief  against  the  other  party.  Knight 
V.  Linzey  (Mich.),  45  N.  W.  Kep.  337. 

Numerous  other  cases  to  the  same  eflfect  as  those  already 
referred  to  might  be  cited,  establishing  beyond  question  the 
doctrine  that,  while  transactions  of  the  kind  narrated  in  appel- 
lant's bill  of  complaint,  are,  or  may  be  void  as  to  existing 
creditors,  they  are  perfect  and  effectual  as  between  the  parties, 
and  can  not  be  set  aside  by  either  of  them  in  case  they  become 
dissatisfied  with  the  transaction. 

The  alleged  agreement  of  appellees  to  re-convey  constituted 
an  express  trust,  and,  being  verbal,  was  void  under  the  statute 
of  frauds. 

The  bill  of  complaint  sets  up,  in  direct  and  express  words, 
a  positive  verbal  agreement  on  the  part  of  appellees  to  re-con- 
vey to  appellant  the  premises  in  question;  there  is  no  pretense 
that  any  contract,  agreement  or  memorandum  in  writing  of 
any  kind  was  ever  made  or  signed  by  them,  or  either  of  them^ 
to  that  effect;  and  nothing  is  shown  to  take  the  case  out  of 
the  0])eration  of  the  statute.* 

The  statute  provides  (Sec.  9.  Chap.  5^)  tliat  "  All  declara- 
tions or  creations  of    trusts  or  confidences  of   any  lands. 
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tenements  or  hereditaments  shall  be  manifested  and  proved 
bj  some  writing  signed  by  the  party,  *  *  *  or  else  they 
shall  be  utterly  void  and  of  no  effect.  Provided,  that  lesult- 
ing  trust  or  trusts,  created  by  construction,  implication  or 
operation  of  law,  need  not  be  in  writing,  and  the  same  may 
be  proved  by  parol." 

There  can  be  no  pretense  in  this  case  that  there  was  a  reaxdt- 
ing  trust  within  the  exception  of  the  statute,  as  a  resulting 
trust  can  not  be  created  unless  the  money  of  the  ceatui  que 
trust  (ap]>ellant)  was  used  in  acquiring  title  to  the  property. 
It  can  not  be  created  by  agreement  or  contract.  Uemington 
V.  Campbell,  60  111.  616;  Sheldon  v.  Harding,  44  111.68; 
Holmes  v.  Holmes,  44  111.  168 ;  Eoberts  v.  Ware,  40  Cal.  634. 

It  must,  moreover,  be  shown  that  the  money  was  actually 
paid,  directly  or  indirectly,  by  appellant  It  is  not  sufficient 
to  show  that  he  requested  appellees  to  do  so,  and  promised  to 
repay  them  what  they  paid  for  the  same.  Kendall  v.  Mann, 
11  Allen  17,  646;  Baxter  v.  Baxter,  22  Cal.  679. 

Appellant  does  fiot  claim  that  any  of  Kis  own  money  was 
used  in  the  purchase,  either  at  the  sheriff's  sale,  the  mort- 
gagee's sale,  or  the  sale  under  the  bankruptcy  proceedings, 
through  which  several  proceedings  appellees  acquired  title, 
but  concedes  that  appellees  furnished  the  money,  but  agreed 
verbally  to  re-convey  on  being  reimbursed  therefor  by  him. 

In  the  case  of  Stephenson  v.  Thompson,  13  111.  186,  where 
an  agreement  existed  in  parol  between  A  and  B,  that  A  should 
pay  for  certain  lands,  and  on  being  reimbursed  by  B  therefor, 
A  should  convey  them  to  B,  and  the  lands  were  sold  at  sheriff's 
sale  and  bought  by  A  with  liis  own  money,  and  conveyed  to 
him  by  the  sheriff,  it  was  held  that  the  contract  between  A 
and  B,  being  verbal,  was  void  under  the  statute  of  frauds. 

If  the  bill  had  sought  to  establish  a  resulting  trust,  by  con- 
struction, implication  or  operation  of  law,  it  would  have  been 
no  defense  to  have  alleged  that  the  trust  was  not  created  by 
some  instrument  in  writing.  But,  as  stated,  the  bill  alleges  an 
express  trust,  and  to  this  allegation  the  defense  that  the  agree- 
ment to  re-convey — or  declaration  of  trust — is  not  in  writing, 
is  applicable.  Scott  v.  Harris,  113  111.  447;  Biggins  v.  Big- 
gins, 133  111,  211;    Adams  v.  Adams,  79  111.  517;  Wilson  v. 
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McDowell,  78  III  514;  Lill  v.  Brant,  6  111.  App.  372;    Green 
V.  Coatee,  73  Mo.  115. 

Waterman,  J.  The  bill  filed  bj  appellant  is  for  the  enforce- 
ment of  a  contract  alleged  to  have  been  made  hy  him  with 
appellees. 

The  first  question  that  arises  is,  whether  the  contract  as 
stated  is  one  which  a  conrt  of  equity  will  enforce.  The  rule 
that  no  one  should  be  permitted  to  take  advantage  of  his  own 
wrong — Julius  commodinn  eajpere potest  de  injuria  sua  j}jy)- 
pria — is  familiar. 

We  are  therefore  called  upon  to  inquire  what  it  really  was 
that  a))pcllant  allep:es  was  agreed  to  be  done,  and  what  has 
been  done  in  pursuance  of  such  agreement. 

The  allegation  is  made  that  he  told  appellees  that  he  wiphed 
among  other  things  to  borrow  money  of  them  with  which  to 
pay  his  debts,  and  that  they  expressed  a  wiHinguees  to  loan 
him  money  for  such  purpose;  but  it  does  not  appear  that  any 
attempt  to  obtain  money  for  such  purpose  was  actually  ever 
made.  Practically,  according  to  the  bill,  the  advances  and 
the  application  for  advances  were  confined  to  the  money 
necessary  to  buy  in  for  the  use  of  appellant  his  property  when 
oflFcred  for  sale. 

That  the  scheme  was  one  well  calculated  to  enable  appel- 
lant to  defraud  his  creditors,  is  apparent. 

Lots  4  and  5  were  at  the  time  he  made  this  arrangement, 
worth  $30,000,  and  lot  9  was  then  worth  82,000.  Upon  these 
the  only  incumbrance  shown  to  have  existed  was  for  the  sum 
of  $10,020.  In  tliis  property  appellant  had  an  equity  of  over 
$20,000,  yet  ho  arranges  to  have  it  sold,  and  it  was  sold  to 
appellees,  first  on  a  judgment  for  $562,  then  two  of  the  lots 
were  sold  for  $12,800  on  the  mortgage.  A  secret  trust,  as 
appellant  says,  was  created  in  his  favor,  he  aj)parently  having 
lost  this  valuable  equity. 

Next,  as  a  part  of  the  arrangement,  and  lest  some  of  his 
creditors  might  redeem  from  the  judgment  sale  or  seek  to 
reach  his  secret  e^piity,  lie  filed  a  petition  in  bankruptcy.  By 
this  last  proceeding  a|)pellant  practically  stayed  the  hands  of 
his  creditors,  suspeuded  tho  operation  of  the  ordinary  reme- 
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dies  tbey  possessed,  ind  compelled  tliem  to  go  into  the  bank- 
rupt court  in  order  to  reach  his  property. 

By  the  adjudication  of  bankruptcy  the  valuable  secret 
equity  which  he  had  in  this  property  passed  to  his  assignee, 
became  a  bankmpt  asset  to  be  sold,  the  proceeds  thereof  to  be 
divided  among  his  creditors. 

Appellant  also,  by  the  filing  of  his  petition  in  bankruptcy, 
placed  himself  in  a  position  where  he  might,  by  the  payment 
of  but  a  percentage  upon  the  claims  against  him,  obtain  a  dis- 
charge that  would  free  him  from  all  his  indebtedness. 

In  this  proceeding,  in  which,  under  his  solemn  oath,  he  sum- 
moned his  creditors  into  a  court  of  his  own  choosing  and 
compelled  them  there  alone  to  look  for  the  ascertainment  and 
payment  of  their  claims,  he  was  bound  to  the  exercise  of  the 
utmost  good  faith.  It  nowhere  appears  in  the  bill  he  has 
filed  in  this  cause,  that  in  the  bankruptcy  court  ho  at  any  time 
disclosed  the  fact  of  his  ownership  of  the  valuable  equity  in 
this  property,  he  now  tells  us  that  he  then  had.  So  far  as 
appears,  his  creditors  and  his  assignee  were  suffered  to  remain 
in  ignorance  of  this,  a  fact  which  it  was  his  moral  and  legal 
duty  to  at  once  make  known. 

That  he  did  not  do  so,  and  thathis  creditors  were  defrauded 
by  his  action  and  his  silence,  is  apparent  from  the  fact  that  this 
valuable  equity,  amounting  to  over  $20,000,  was  on  the  26th 
day  of  March,  1877,  sold  by  Robert  E.  Jenkins,  his  assignee,  to 
Henry  C.  Durand,  for  his,  appellant's,  use  and  benefit,  for  the 
sum  of  $315. 

And  the  arrangement  for  this  proceeding  under  which  his 
creditors  were  swindled  out  of  this  great  sum,  a  court  of  equity 
is  now' asked  to  lend  its  aid  in  carrying  out. 

As  to  the  lots  alleged  to  have  been  worth  the  sum  of 
$30,000,  the  work  of  secreting  all  evidence  of  appellant's  title 
and  interest  seems  to  have  been  cgmplete  February  27,  1877. 
As  to  the  remaining  lot,  then  worth  $2,000,  the  right  of 
creditors  to  redeem  was  finally  cut  off  March  19,  1878. 

Appellant  began,  as  he  says,  to  collect  rents  and  pay  them 
over  to  appellees  ;  this  continued  until  1886  ;  appellant  keep- 
ing no  account  of  how  much  he  thus  paid  over,  as  he  neither 
kept  nor  asked  for  an  account  of  what  appellees  had  paid  for 
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or  kept  on  behalf  of  the  premises.  Twelve  years  thus  passed 
away,  when  appellee  saw  fit  to,  as  they  told  liini,  employ 
another  real  estate  agent  to  look  after  the  property;  nearly 
four  years  after  this  he  filed  his  bill. 

It  is  a  fundamental  principle  that  he  who  goes  into  a 
court  of  equity  seeking  relief,  must  do  so  with  clean  hands. 

The  allegation  in  the  bill  that  appellant  had  no  intention  of 
hindering  or  deIa3Mng  his  creditors,  is  similar  to  that  made  in 
the  case  of  Dunaway  v.  Robertson,  95  111.  419,  concerning 
which  the  court  say:  "  This  is  but  the  statement  of  a  col- 
lusion and  does  not  control  in  the  case." 

The  arrangement  for  an  actual  sale  of  appellant's  property 
under  the  circumstances  described  would  be  for  a  fraudulent 
purpose  as  regards  creditors,  notwithstanding  any  a8sei*tions  to 
the  contrary.     Dunaway  v.  Robertson,  supra. 

One  of  tlic  most  common  occasions  for  the  enforcement  of 
the  rule  that  he  who  comes  into  equity  must  do  so  with  clean 
hands,  arises  in  cases  where  a  debtor  has  in  any  manner  trans- 
ferred his  property  for  the  purpose  of  defrauding  his  creditors 
and  afterward  seeks  as  against  the  transferee  to  recover  back 
the  property.  The  door  of  a  court  of  equity  is  always  shut 
against  such  a  claimant.  Pomeroy's  Equity  Jurisprudence, 
Sec.  401 ;  Wheeler  v.  Sage,  1  Wall.  518  ;  Bolt  v.  Rogers,  3 
Paige,  166  ;  Riedle  v.  Mulhausen,  20  111.  App.  68;  Ryan  v. 
Ryan,  97  111.  38;  Fitzgerald  v.  Forristall,  48  111.  228  ;  Phelps 
et  al.  v.  Curts  et  al.,  80  111.  109  ;  Nesbit  v.  Digby,  13  111.  387. 

It  it  true  that  according  to  the  allegations  of  the  bill,  appel- 
lees were  engaged  with  appellant  in  a  fraudulent  scheme,  but 
in  such  case  the  rule  is  in  pari  delicto  potior  est  conditio 
defendentis.     Miller  v.  Marckle,  21  111.   152. 

A  secret  trust  in  real  estate  resting  upon  an  agreement  to 
hinder  or  delay  creditors,  will  not  be  enforced.  Fast  v.  Mc- 
Pherson,  98  111.  468;  Muore  v.  Wood,  100  111.  451. 

The  agreement  as  stated  was  one  which  could  not  fail  to 
liinder  and  delay  creditors;  the  bankruptcy  proceeding  alone 
hindered  and  delayed  them. 

Appellant  did  not  make  or  state  in  his  bill  a  cause  entitling 
him  to  relief  in  a  court  of  equity,  and  the  bill  was  properly 
dismissed.  Judgment  affirmed. 
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Otis  K.  Hutchinson  et  al. 

V. 

Ransom  W.  Dunham. 

Attorney  and  Client — Services  Bender ed — Recovery  for — Evidence — 
Instructions, 

1.  Jystructions  Rhould  be  concise,  and  briefly  present  the  point  of  law 
alone  on  which  the  party  relies.  All  useless  circumlocution  and  surplusage 
should  be  omitted. 

2.  Id  an  action  brought  by  attorneys  to  recover  upon  a  written  contract 
providing  for  their  compensation  for  certain  services,  it  is  improper  to 
allow  evidence  to  be  introduced  upon  the  part  of  the  defendant  goinsr  to 
show  that  other  attorneys  gave  their  professional  attention  to  the  same  mat- 
ter in  his  behalf,  it  not  appearing  that  the  labors  of  the  plaintiffs  were 
thereby  lightened. 

8.  In  an  action  to  recover  upon  a  contract  of  service  in  writing,  the 
question  as  to  what  the  plaintiff  was  employed  to  do,  should  not  be  left  by 
instructions,  hypothetical ly»  to  the  jury. 

[Opinion  filed  June  25,"  1891.] 

Appeal  from  the  Superior  Court  of  Cook  County ;  the 
Hon.  Elliott  Anthony,  Judge,  presiding. 

Messrs.  Cratty  Bbos.  &  Ashoeaft,  for  appellants. 
Mr.  George  W.  Pll^mmeb,  for  appellee. 

Gary,  J.  The  appellee  and  many  others  were  stockholders 
in  an  insolvent  (as  to  tangible  assets)  corporation.  They 
employed  the  appellants,  who  are  attorneys  at  law,  to  attend 
to  their  interests  as  such  stockholders  by  a  writing  in  which 
was  this  clause : 

"  We  further  agree  to  contribute  to  pay  said  Hutchinson  & 
Luff  reasonable  fees  for  their  services  in  said  matters  in  pro- 
portion to  the  amounts  of  the  stock  held  by  us  respectively." 

In  winding  up  the  corporation,  among  the  services  of  the 
appellants  were  many  attendances  before  a  master  in  chancery. 
No  notice  that  the  appellee  had  elected  to  withdraw  from  the 
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agreement  (the  right  to  withdraw  being  reserved  in  the 
agreement),  was  ever  given  to  the  appellants,  nor  has  there 
ever  been  any  criticism  upon  their  conduct  in  the  business  in 
which  they  were  employed.  The  only  contest  upon  the  trial 
was  as  to  how  much  they  ought  to  recover.  In  this  state  of 
the  case,  over  the  objection  and  exception  of  appellants,  the 
appellee  was  allowed  to  prove  that  the  firm  who  were  his 
regular  attorneys,  also  bestowed  their  time  and  attention  upon 
the  matters  in  charge  of  the  appellants. 

There  is  no  pretense  that  the  labors  of  the  appellants  were 
thereby  lightened;  for  all  that  appears,  services  thus  rendered 
by  that  firm  were  wholly  supererogatory.  The  only  possible 
purpose  of  such  evidence  was  to  reduce  the  demand  of  the 
appellants,  and  as  the  verdict  was  less  than  they  claimed,  the 
admission  of  such  evidence  was  error  that  may  have  operated 
to  their  prejudice.  In  principle,  Playford  v.  Hutchinson,  135 
Pa.  St.  426,  is  in  point,  though  the  case  is  the  opposite  of  this. 

Under  a  misapprehension  of  what  a  witness  had  before 
testified,  the  court  also  made  a  mistake  in  not  permitting  the 
appellants  to  go  further  in  rebutting  the  testimony  as  to  the 
services  of  that  firm. 

The  case  is  not  so  clear  that  the  appellants  have  recovered 
as  much  as  they  are  entitled  to,  that  we  would  be  justified  in 
disregarding  these  errors. 

There  are  inaccuracies  in  the  instructions.  Tlie  contract 
between  the  parties  being  in  writing,  what  the  appellants  were 
employed  to  do,  was  improperly  left,  hypotlietically,  to  the 
jury.  Anything  upon  that  subject  should  have  been  stated 
unconditionally. 

In  one  instruction  it  is  said  that  "  the  fees  or  compensation 
of  attorneys  and  solicitors  for  services  rendered  and  performed 
stand  upon  the  same  footing  as  the  compensation  of  any  other 
person  or  persons,"  and  in  another,  that  "  the  jury  are  the 
pro]ier  judges  of  the  value  of  such  services;"  both  of  which 
sentences  are  misleading  if  understood  literally,  and  may  have 
induced  the  jury  to  undervalue  the  services  of  the  appellants, 
and  fix  upon  a  sum  less  than  they  would  have  awarded  if  they 
had  been  told  that  they  were  to  be  governed  by  the  evidence. 


First  District — March  Term,  1891.        109 

Story  V.  Hull. 

A  careful  study  of  the  context  of  these  quotations  might  put 
another  meaning  upon  them,  but  that  is  not  to  be  expected  of 
a  jury.  "  Instructions  should  be  concise  and  briefly  present 
the  point  of  law  alone  on  which  the  party  relies."  Merritt  v. 
M.erritt,  20  111.  65. 

All  useless  circumlocution  and  surplusage  should  be  left  out 
of  them. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Reversed  and  reinanded. 


Allan  C.  Story 

V. 

Benjamin  H.  Hull  et  al.  ^T^ 

Atiorney  and  Client — Fees — Recovery  of. 

1 .  Upon  a  petition  filed  by  an  attorney  for  the  enforcement  of  an  alioged 
agreement  by  certain  heirs  that  for  services  rendered  he  should  receive  an 
heir's  share  of  any  sum  that  might  be  recovered,  the  defendants  con- 
tending that  the  agreement  was  for  a  reasonable  compensation,  this  court 
holds  that  the  finding  of  the  chancellor  on  the  facts  is  binding  on  this  court; 
that  a  court  of  law  but  not  of  chancery  is  open  to  the  petitioner  in  which  to 
recover  a  reasonable  compensation;  and  declines,  the  evidence  being  con- 
flicting, to  iiiterfere  with  the  decree  dismissing  the  same. 

[Opinion  filed  June  26, 1891.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
LosiN  C.  CojxiNS,  Judge,  presiding. 

Messrs.  W.  P.  Black  and  F.  W.  Story,  for  appellant 

Mr.  Charles  H.  Aldrich,  for  appellees. 

Gary,  J.  February  12,  1889,  Charles  J.  Hull,  a  very  rich 
man,  died,  having  devised  and  bequeathed  all  his  estate,  pass- 
ing by  his  brothers,  sisters,  nephews  and  nieces.     Several  of 
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them  attempted  to  set  the  will  aside,  and  employed  tlie  appel- 
ant as  their  attorney.  The  universal  devisee  and  legatee 
compromised  with  the  heirs  and  to  carry  the  compromise 
into  effect  a  bill  was  filed  and  a  decree  entered.  Before  the 
decree  was  carried  into  execution  the  appellant  filed  the  peti- 
tion in  this  cause,  alleging,  among  other  things,  that  the  heirs 
liad  ac:reed  with  him  that  for  his  services  he  should  have  "an 
heir's  share,"  being  one-tenth  part  of  the  amount  that  might 
be  recovered,  and  asking  the  court  to  enforce  that  agreement. 
The  court  dismissed  the  petition  for  want  of  jurisdiction. 

While  the  point  on  which  the  jurisdiction,  in  the  opinion 
of  the  court  below,  failed,  is  not  expressly  stated,  yet,  as  the 
whole  testimony  goes  to  the  value  of  his  services  and  the 
nature  of  the  agreement  with  the  heirs,  and  as  there  is  an 
irreconcilable  conflict  whether  the  agreement  was  that  he 
was  to  have  "an  heir's  share"  or  a  reasonable  compensation, 
the  point  must  have  been  that  the  court  did  not  find  that  the 
agreement  was  for  "  an  heir's  share  "  which  would,  at  least  so 
far  as  affected  the  parties  to  the  agreement,  have  amounted  to 
an  equitable  assignment  of  one-tenth  of  the  interest  of  each 
of  them.  Had  there  been  such  equitable  assignment  the 
court  would  have  had  jurisdiction.  The  answer  to  the  peti- 
tion took  no  exception  to  the  form  of  the  proceedings,  and 
only  insisted  that  the  agreement  was  not  for  "an  heir's  share" 
but  for  a  reasonable  compensation. 

On  the  conflict  in  the  testimony  the  finding  of  the  chancel- 
lor on  the  facts,  binds  us.  A  review  of  that  testimony  would 
only  serve  to  show  that  there  was  no  preponderance  in  favor 
of  the  appellant. 

A  court  of  law,  but  not  a  court  of  chancery,  is  open  to  him 
in  which  to  recover  a  reasonable  compensation.  Bromwell 
V.  Turner,  37  111.  App.  561. 

The  decree  is  aflSrmed. 

Decree  affirmed. 
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Excelsior  Electric  Company  ^  ^^ 

41    111 
V.  46    369. 


CmcAGO  Waif's  Mission  and  Training  School.     \f,l    iji, 

.108     «44^' 

Injunctions — Judgment — Issuance  of  Execution  on  and  Collection  of'-^ 
Practice — Appeal  and  EtTor. 

1.  While  it  is  a  fundamental  principle  oF  law  that  no  person  shall  be 
condemned,  or  cant  in  any  litigation  without  having  had  an  opportunity  to 
be  heard,  where  he  has  once  been  fairly  and  fully  heard,  the  right  to  appeal 
rests  upon  no  actual  equity,  and  the  fact  that  a  person  should  by  some  miH- 
fortune  be  deprived  of  an  opportunity  to  take  an  appeal,  is  u  matter  differ- 
ent in  its  nature  from  one  where  he  was  deprived  of  an  opportunity  to  be 
heard  at  all. 

2.  To  hold  that  all  orders  entered  by  the  Circuit  and  Superior  Courts  of 
Cook  County  which  do  not  appear  in  the  Law  Bulletin,  and  of  the  entry  of 
which  no  previous  notice  has  been  given  the  parties,  are  irregular  and  may 
be  set  aside,  would  be  error. 

[Opinion  filed  Juno  2,  1891.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  lion. 
O.  n.  HoKTON,  Judge,  presiding. 

Messrs.  Baker  &  Greeley,  for  appellant. 

That  equity  will  not  grant  relief  on  the  ground  of  accident 
where  the  complainant  has  been  guilty  of  negligence,  is 
entirely  well  settled.  It  is  furthermore  well  settled  that 
equity  requires  very  great  diligence  on  the  part  of  complain- 
ant before  it  will  grant  relief  on  the  ground  of  accident.  See 
Mellendy  v.  Austin,  69  111.  15,  20;  Ballance  v.  Loomis,  22 
111.  82,  8  k 

Appellee  is  chargeable  with  the  negligence  of  its  attorneys 
in  the  action  at  law.     Kern  v.  Strausberger,  71  III.  413. 

The  cross-bill  of  appellee  seeks  to  give  to  the  alleged  cus- 
tom of  judges  to  give  notice  of  their  decision  of  matters  held 
nnder  advisement,  and  the  custom  to  recognize  the  Chicago 
Daily  Law  Bulletin  as  the  oflicial  medium  of  notilication  of 
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proceedings  of  the  courts  of  Cook  County,  the  force  of  rules  of 
court.  But  this  can  not  be  done  for  two  reasons :  First,  rules 
of  court  are  not  valid  unless  spread  on  the  records  of  the 
court.  I.  C.  R.  E.  Co.  v.  Ilaekins,  115  111.  300,  311;  Owens 
V.  Ranstead,  22  111.  101,  174.  Second,  because  such  customs 
would  be  unreasonable,  and  contrary  to  the  theory  of  courts 
of  record.     Owens  v.  Ranstead,  22  111.  161,  173. 

If  the  custom  of  judges  to  give  notice  of  decisions  in  cases 
held  under  advisement,  can,  as  set  out  in  the  bill,  be  taken  to 
be  a  rule  of  practice,  and  can  be  sustained  as  such,  it  would 
follow  that  Judge  Jamieson  committed  an  error  at  law  in  ren- 
dering judgment  without  notice.  But  it  is  well  settled  that 
equity  can  not  relieve  against  an  error  at  law.  Crafts  v.  Hall, 
3  Scam.  131;  Choate  v.  People,  19  111.  63;  Gibbons  v.  Bress- 
ler,  61  111.  110;  Bell  v.  Gardner,  77  111.  319. 

Even  should  the  court  be  of  opinion  that  the  circumstances 
of  this  case  afford  grounds  for  equitable  relief,  it  would  be 
necessary,  to  sustain  the  jurisdiction  of  equity,  that  the  bill 
should  set  out  si^ecitically  that  errors  were  committed,  and 
wherein  they  consisted.  A  court  of  equity  will  not  grant 
relief  against  the  loss  of  the  right  of  appeal,  unless  it  appears 
that  that  right  would  have  been  of  avail  to  the  complainant. 
The  cross-bill  merelv  states  that  errors  were  committed  at 
the  trial,  but  does  not  specifically  point  out  what   they  were. 

The  injunction  order  is  clearly  wrong  in  restraining  the 
further  prosecution  of  the  original  bill.  An  injunction  re- 
straining a  suit  in  equity  is  unheard  of. 

Messrs.  Moses  &  Pam,  for  appellee. 

TVateraian,  J.  Appellant  brought  a  suit  at  law  against 
appellee  in  the  Superior  Court  of  Cook  County.  By  agree- 
ment a  jury  was  waived,  and  the  cause  submitted  to  Judge 
Jamieson  for  trial.  He  found  that  appellee  was  indebted  to 
appellant  in  the  sum  of  $290.  A  motion  for  a  new  trial  was 
made  by  appellee,  which  it  was  agreed  should  be  submitted 
upon  written  briefs.  Briefs  were  furnishedi  and  the  court 
took  the  motion  under  advisement. 
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On  the  9th  of  July,  1890,  as  is  alleged,  Judge  Jamieson, 
without  notice  to  appellee  or  its  attorneys,  and  without  their 
knowledge,  and  in  tlieir  absence,  overruled  said  motion  for  a 
new  trial,  and  entered  judgment  on  said  finding,  allowing 
appellee  an  appeal  from  said  judgment  on  filing  bond  and  bill 
of  exceptions  in  twenty  days,  which  twenty  days  expired  on 
the  29th  day  of  July,  1890,  and,  as  is  alleged,  said  twenty 
days  and  the  term  at  which  said  judgment  was  rendered 
expired  before  appellee  or  any  of  its  attorneys  knew  that  said 
judgment  had  been  entered.  Appellee  having  filed  in  the 
Circuit  Court  of  Cook  County  a  creditor's  bill  against  appel- 
lant, based  on  said  judgment,  appellant  filed  a  cross-bill  setting 
lip  the  foregoing,  and  also  alleging  that  there  is  and  has  been 
for  some  time,  published  in  the  city  of  Chicago,  a  periodical 
known  as  the  Chicago  Daily  Law  Bulletin;  that  the  same  is 
recognized  by  the  courts  and  by  the  bar  of  Cook  County  as  the 
official  medium  of  notification  of  all  orders,  judgments  and 
proceedings  of  all  the  courts  of  Cook  County,  and  all  cases 
before  tliem,  and  that  the  attorneys  of  appellee  relied  on 
receiving  notification  of  orders  and  judgments  incases  through 
said  Bulletin ;  that  the  judgment  heretofore  mentioned  'against 
appellee  and  the  order  for  the  appeal  fixing  the  time  for  filing 
the  bond  and  bill  of  exceptions,  did  not  appear  in  the  Chicago 
Law  Bulletin  of  July  9,  1890,  or  of  any  subsequent  date,  but 
was  entirely  omitted  from  said  Bnlletin;  that  by  reason  of 
said  omission  of  said  judgment  and  order  from  said  Bulletin, 
the  attorneys  of  appellee  were  not  notified  thereof. 

The  cross-bill  also  alleges  that  it  is  a  custom  and  practice  in 
the  conrts  of  Cook  County,  for  the  judges  thereof  to  notify 
the  counsel  in  all  cases  which  they  have  under  advisement  or 
consideration,  of  the  time  and  place  of  the  decision  thereof, 
and  avers  that  appellee  relied  on  said  custom  to  receive  notice 
of  the  time  and  place  of  deciding  said  motion  for  a  new  trial, 
and  the  ap|X3llee  would  have  perfected  its  appeal  within  the 
time  fixed  by  the  order  of  Judge  Jamieson,  had  it  had  notice 
thereof. 

The  cross-bill  also  alleges  that  on  the  8th  of  August,  1890, 
the  attorneys  of  appellee  went  to  Judge  Jamieson  and  asked 
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him  to  decide  their  motion  for  a  new  trial  in  Baid  cau8e,where- 
npon  he  informed  them  that  he  had  already  decided  it  on  the 
9th  of  the  previous  July;  that  thereafter,  on  the  19th  of 
Au^ist,  appellee  applied  to  8aid  Jamieson  asking  that  the 
order  allowing  an  appeal  and  time  for  iiling  btmd  and  bill  of 
exceptions  be  extended  nunc  pro  tunc  as  of  July  29,  1890, 
which  motion  was  denied. 

Tlie  cross-bill  also  sets  out  that  tlie  cause  of  action  upon  which 
said  judgment  was  obtained,  was  bised  upon  a  written  contract 
for  the  purchase  by  appellee,  from  appellant,  of  an  electric 
motor;  that  appellant  did  not  furnish  such  an  electric  motor 
required  to  be  furnished  by  the  terms  of  the  written  contract, 
but  one  inferior  thereto  and  unsatisfactory  to  appellee,  and 
that  having  been  found,  after  trial,  unsatisfactory,  the  said  motor 
was  by  api)ellee  tendered  back  to  appellant  within  the  time 
limited  bv  said  contract  for  the  return  of  said  motor  if  found 
to  be  unsatisfactory,  and  the  cross- bill  avers  that  appellant  by 
its  agent  agreed  to  accept  and  receive  said  motor,  and  further 
avers  that  subsequently,  the  matters  in  dispute  between  a]^pcl- 
lant  and  appellee  were  settled  by  mutual  agreement,  and  tJiat 
appellee  was  not  when  said  judgment  was  rendered,  and  is  not 
now,  indebted  to  cross-defendant  in  any  manner,  and  therefore 
refuses  to  pay  the  demand  of  appellant. 

The  cross-bill  prays  for  an  injunction  restraining  appellant 
from  issuing  any  further  execution  on  its  said  judgment,  or 
taking  any  further  proceedings  for  its  collection,  and  from 
prosecuting  its  bill  of  complaint  in  this  cause. 

A  general  demurrer  was  tiled  to  the  bill,  upon  the  hearing 
of  which  a  temporary  injunction  was  granted  as  prayed  in  the 
cross-bill,  from  which  order  granting  an  injunction  this  appeal 
was  taken. 

As  Judge  Jamieson  is  no  longer  upon  the  bench,  it  is  man- 
ifest that  the  only  relief  which  the  court  can  give  the  cross- 
complainant  that  will  be  of  any  avail  to  it,  is  not  merely  to 
grant  it  an  opportunity  to  appeal,  which  it  alleges  by  want  of 
notice  it  was  deprived  of,  but  as  it  is  not  shown  that  there  is 
any  error  in  the  record  of  tlie  judgment  as  it  now  stands,  unless 
that  record  can  be  added  to,  or  changed  in  some  way,  no  result 
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bnt  an  affirmance  of  such  judgment  could  follow  an  appeal 
therefrom.  It  is  only  by  adding  to  the  record  of  said  judg- 
ment a  bill  of  exceptions,  that  any  error  in  it  could  be  made  to 
appear;  but  there  is  now  no  one  who  is  authorized  to  grant  or 
settle  a  bill  of  exceptions  to  which  the  parties  do  not  agree, 
and  that  the  parties  to  this  litigation  can  agree  upon  a  bill  of 
exceptions  in  said  suit  at  law  is  not  pretended.  All  that  appel- 
lee contends  it  lost,  or  was  deprived  of,  by  not  having  notice 
of  the  entry  of  said  judgment  at  the  time  it  was  rendered,  is 
an  opportunity  to  have  prepared  and  had  settled  a  bill  of 
exceptions,  and  to  have  perfected  its  appeal.  That  opportu- 
nity is  one  that  can  not  now  be  restored  to  it.  Any  relief  that 
may  be  granted  to  it,  to  be  of  any  service,  must  go  much  far- 
ther than  that.  In  other  words,  it  must  grant  to  appellee  a 
new  trial,  and  that  without  any  showing  that  appellee  was  enti- 
tled to  a  new  trial,  or  could  or  would  upon  appeal  have  beeit 
awarded  one.  So  that,  as  the  case  now  stands,  if  anything 
whatever  that  will  be  beneficial  to  appellee  is  to  bo  done,  it  is 
to  be  restored  not  only  to  all  that  it  lost  by  reason  of  its  fail- 
ure to  receive  notice  of  the  entry  of  said  judgment,  but  to 
obtain  an  advantage  by  such  want  of  notice.  It  is,  to  be  sure, 
the  case,  that  appellee  sets  forth  in  its  bill  matters  and  things 
which  would  probably  constitute  a  good  defense  to  the  action 
at  law  brought  by  appellant  against  it,  but  it  does  not  set  forth 
the  evidence  presented  to  the  court  upon  the  trial  at  law,  and 
show  in  what  manner  the  court  erred  in  making  the  finding 
and  rendering  the  judgment  it  did.  So  that,  for  anght  that  is 
shown  in  this  cause,  the  finding  of  the  Superior  Court  in  the 
suit  at  law  was  upon  the  evidence  there  produced,  entirely 
just  and  proper,  and  the  judgment  thereon  rendered  in  all 
respects  not  only  just,  but  entirely  free  from  error,  and  no 
showing  to  the  contrary  having  been  made,  it  must  be  pre- 
sumed that  the  judgment  of  the  Superior  Court  was,  in  the 
action  of  law  tried  before  it,  entirely  free  from  error,  and  con- 
sequently one  which  would  not  have  been  reversed  had  a  bill 
of  exceptions  been  signed  and  an  appeal  been  taken  from  such 
judgment. 

It  is  not  only  a  natural  equity,  bnt  a  fundamental  principle 
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of  law,  that  no  person  shall  be  condemned,  or  be  cast  in  any 
litigation  without  having  had  an  opportunity  to  be  heard;  but 
having  once  been  fairly  and  fully  heard,  the  right  to  an  appeal 
rests  upon  no  natural  equity;  and  that  a  party  should  by  some 
misfortune  be  deprived  of  an  opix)rtunity  to  take  an  appeal,  is 
a  matter  entirely  different  from  his  liaving  been  deprived 
of  an  opportunity  to  be  heard  at  all. 

To  give  the  cross-complainant  the  relief  which  it  seeks  in 
this  case,  would  be  equivalent  to  holding  that  all  orders  entered 
by  the  Circuit  and  Superior  Courts  of  this  county  which  do  not 
appear  in  the  Law  Bulletin,  and  of  the  entry  of  which  no  pre- 
vious notice  has  been  given  the  parties,  are  irregular  and  may 
be  set  aside-     We  do  not  feel  warranted  in  so  holding. 

In  the  case  of  Green  v.  Dodge  and  Cogswell,  6  Ohio,  80,  it 
was  held  that  a  court  of  chancery  would  not  set  aside  a  judg- 
ment because  it  was  entered  so  as  to  operate  as  a  judgment  in 
bar,  although  the  judge  who  directed  the  entry  had  previously 
assured  counsel  that  it  should  not  be  so  entered.  The  Supremo 
Court  of  Ohio  in  that  case  say:  "A  court  can  enter  into  no 
contracts  to  do  business;  it  can  speak  only  by  its  record." 

This  case  presents  a  very  different  aspect  from  what  it  would 
had  appellee  been  deprived  of  any  opportunity  to  take  an 
appeal  by  any  fraudulent  practice  of  appellant. 

The  order  for  an  injunction  is  set  aside. 

Order  for  injunction  set  aside. 


,,  Isaac  B.  Hanna,  Administrator, 

41     116  '  ' 

78    29l|  y^ 

Grand  Trunk  Railway  Company. 

Railroads — Negligence  of— Personal  Injuries — Statute  qf  Canada — 
Actions,  Local  and  Transitory, 

1.  Actions  ex  delicto  for  injuries  to  the  person  or  to  personal  property, 
are  by  the  common  law,  transitory  in  their  nature,  and  the  venue  may  be 
laid  where  the  plaintiff  or  defendant  resides  at  the  time  of  instituting  the 
action.    Actions  relating  to  land  are  ordinarily  local. 
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2.  Whether  the  wrongful  or  negligpiit  act  causing  the  injury  is  one 
which  entitles  the  injured  person  to  an  action,  will  dei^end  upon  the  law  of 
the  State  or  country  in  which  the  injury  is  received. 

3.  Such  injuries  an  might  be  redressed  by  action  of  the  common  law, 
will  be  redressed  bytiction  in  this  State  without  proof  of  what  the  law  of  the 
State  where  the  injury  occurred  is,  it  being  presumed  that  the  common  law 
exists  in  the  foreign  State  or  country,  un'ess  the  contrary  is  shown. 

4.  When  the  right  to  recover  depends  upon  a  statute  of  the  foreign  State 
or  country,  the  action  is  not  less  transitory  than  when  the  right  of  action 
is  given  by  the  common  law, 

5.  The  statute  of  the  foreign  State  or  country  giving  the  right  of  action, 
need  not  be  precisely  and  in  all  respects  like  the  statute  of  the  State  in 
which  the  action  is  brought.  It  is. sufficient  if  the  policy  of  the  two 
statutes  is  similar,  and  if  they  are  founded  upon  the  same  principle,  and 
give  substantially  the  same  right  of  action  for  the  redress  of  similar  wrongs. 

6.  It  makes  no  difference  that  the  nominal  plaintiff  may  be  one  person 
in  the  State  in  which  the  action  is  given,  and  another  person  in  the  State  in 
which  the  action  is  brought,  provided  the  action,  in  whosever  name  it  is 
to  be  maintained,  is  seeking  a  t<imilar  remedy, 

7.  The  fact  that  the  statute  of  the  foreign  State  does  not  require  the 
amonnt  recovered  to  be  distributed  as  is  required  by  the  statute  of  this 
State,  cuts  no  figure,  where,  without  any  change  in  the  machinery  of  our 
courts,  or  in  the  procedure  of  our  trials,  the  provisions  of  such  foreign 
statute  may  be  carried  out. 

8.  The  fact  that  in  such  case  the  statute  of  this  State  limits  a  recovery 
to  a  certain  sum,  and  the  foreign  statute  leaves  the  amount  to  be  fixed  by 
the  verdict  of  a  jury,  is  not  a  difference  that  affects  the  right  to  prosecute 
the  action. 

9.  Our  statute  does  not  limit  by  such  provision  the  right  of  recovery 
here,  upon  the  action  given  by  the  Canadiafk  statutes  touching  personal 
injury  cases  arising  through  the  negligence  of  railroad  companies. 

10.  In  an  action  brought  by  an  administrator  to  recover  damages  for 
the  killing  of  his  intestate  in  Canada,  through  the  alleged  negligence  of 
defendant,  a  railroad  company,  this  court  holds  that  the  Canadian  statute 
gfiving  the  right  of  action  upon  which  recovery  is  sought  is  not  penal;  that 
such  statute  does  not  differ  so  materially  from  that  of  this  State  that  to 
enforce  it  would  be  a  violation  of  our  own  State  policy,  and  that  the  in* 
struction  to  find  for  the  defendant  was  erroneous. 

[Opinion  filed  June  25,  1891.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Julius  S.  Gbinnell,  Judge,  presiding. 

Messrs.  Stephen  R.  Moore,  John  Baeton  Payne  and  Gil- 
bert E.  Porter,  for  appellant 


/ 


X* 


118  Appellate  Courts  of  Illinois. 

» 

Vol.  41.]  Hanna  v.  G.  T.  Ry.  Co. 

The  real  question  involved  arises  on  the  right  of  recovery 
in  this  State  under  the  provisions  of  tlie  Canadian  act,  and  this 
action  depends  on  whetlier  the  action  is  local  or  transitory. 

If  the  action  is  local  it  is  conceded  the  suit  can  not  bo 
maintained,  and  if  it  is  a  transitory  action  then  it  can  bo 
maintained.  I  admit  there  is  an  ancient  line  of  decisions 
which  held  the  action  could  not  be  maintained  in  a  foreign 
State,  but  it  is  evident  these  decisions  were  based  upon  a  mis- 
conception as  to  the  law  and  the  nature  of  the  action.  Modern 
decisions  uniformly  hold  the  action  to  be  transitory,  and  when 
the  right  of  action  has  become  fixed  it  may  be  presented  in  any 
court  to  whose  jurisdiction  the  defendant  can  be  subjected,  pro- 
viding the  statute  under  which  it  arose  is  not  inconsistent  with 
the  public  policy  of  the  State  where  it  is  sought  to  bo  enforced. 
Our  statute  gives  the  right  of  action  to  the  personal  represent- 
atives of  a  deceased  person,  where  death  was  caused  by  the 
wrongful  act,  neglect  or  default  of  another.  Hence  it  can 
not  be  said  that  the  foreign  statute  which  gives  the  same 
right  of  action  is  repugnant  to  the  public  policy  of  this  State. 
The  Canadian  law  is  in  exact  harmony  with  our  public  policy 
as  expressed  by  the  legislative  will.  The  Canadian  statute  is 
almost  a  copy  of  our  law  so  far  as  giving  the  right  of  action. 
Tlie  only  ditferetice  is  as  to  the  beneficiaries  of  the  amount 
recovered.  Chap.  70,  R.  S.  Illinois.  This  is  not  a  new  doctrine 
in  this  court.  In  Shedd  v.  Moran,  10  III.  App.  618,  the  question 
is  directly  presented.  The  death  occurred  in  Indiana.  The 
statute  there  provides,  "  When  the  death  of  one  is  caused  by 
the  wrongful  act  or  omission  of  another,  the  personal  repre- 
sentatives of  the  former  may  maintain  an  action  therefor 
against  the  latter,  if  the  former  might  have  maintained  an 
action,  had  he  lived,  against  the  latter,  for  an  injury  for  the 
same  act  or  omission."  The  action  must  be  commenced  within 
two  years.  The  damages  can  not  exceed  $5,000  and  must 
inure  to  the  exclusive  benefit  of  the  widow  and  children,  if 
any,  or  next  of  kin,  to  be  distributed  in  the  same  manner  as 
personal  property  of  the  deceased.  The  suit  was  brought  in 
Cook  County,  by  the  father  for  death  of  son.  Bailey,  Justice, 
gives  the  opinion  of  the  court     He  reviews  the  decisions 
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which  appellee's  conusel  will  cite  to  this  court,  and  holds 
they  are  not  good  law.  The  court  eays  the  action  is  transi- 
tory, and  "as  the  statutes  of  this  State  provide  a  sinii'iir 
remedy  in  case  of  the  death  of  a  person  by  the  negligence  of 
another,  there  is  nothing  in  the  right  claimed  in  this  case 
repugnant  to  our  own  public  policy,  and  we  accordingly  see 
DO  reason  why  it  may  not  be  enforced  in  the  courts  of  this 
State." 

In  the  case  of  Demrick  v.  Railroad  Co.,  103  U.  S.  R.  11,  the 
injnry  occurred  in  New  Jersey.  Suit  was  brought  in  New 
York.  The  lower  court  held  against  the  action.  The  Su- 
preme Court  reversed  the  Circuit  Miller,  Justice,  gave  the 
opinion  of  the  court  The  court  expressly  holds  the  action 
"is  transitory  and  not  local  "and  can  be  maintained  in  any 
court  to  whose  jurisdiction  the  defendant  can  be  subjected. 
The  cases  holding  the  contrary  doctrine  are  reviewed  b}'  this 
eminent  jurist,  and  the  court  holds  that  the  reasons  which 
are  given  by  these  courts  are  not  sound.  The  New  Jersey 
statute  appears  on  page  12,  in  the  statement  of  facts,  and  the 
Canadian  statute  is  nearly  a  transcript  thereof. 

The  case  of  Leonard  v.  Columbia  Steam  Navigation  Co., 
84  N.  Y.,  p.  48,  is  a  leading  case,  and  on  all  fours  with  the 
case  at  bar.  The  question  whether  the  action  is  local  or  tran- 
sitory is  reviewed  and  the  right  to  maintain  the  action  is 
offered.  The  authorities  holding  the  contrary  doctrine  are 
reviewed  and  the  question  involved  is  thoroughly  discussed. 
It  would  answer  no  useful  purpose  to  restate  the  authorities 
therein  cited  and  offered. 

In  McLeod  v.  C.  &  P.  R.  Co.,  Vermont  Supreme  Court, 
Sept.,  1886,  At.  Rep.  6,  p.  648,  58  Vermont,  727,  the  distinc- 
tion between  local  and  transitory  actions  is  well  stated.  Suit 
was  brought  to  recover  for  personal  injuries  sustained  by  him 
in  the  province  of  Quebec,  on  defendant's  road.  Suit  was 
brought  in  Vermont  Tlie  direct  question  was  raised  that  the 
action  was  local  and  could  not  be  maintained.  The  court 
shows  conclusively  the  action  is  transitory  and  can  be  main- 
tained, and  cites  many  authorities  in  support  thereof. 

The  case  of  Burns  v.  Grand  Rapids  &  I.  R.  R.  Co.,  Supreme 
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Court  of  Indiana,  January,  188S,  15  N.  W.  Eep.  230,  is  a  suit 
brought  by  the  administrator  of  the  intestate  who  was  killed 
by  the  defendant  road  in  Michigan  and  suit  was  brought  in 
Indiana,  and  the  question  at  bar  arose  in  this  case.  The  court 
reviews  all  the  authorities  which  will  be  cited  by  appellee  to 
this  court,  and  says:  '•Snch  actions  have  always  l>een  re- 
garded as  transitory  in  character,  and  although  the  injury  and 
the  right  of  action  may  have  accrued  in  a  forei.a;n  State  it  is 
now  settled  by  an  overwhelming  weight  of  authority  that  the 
jurisdiction  of  courts  to  entertain  and  enforce  the  right  is  not 
dependent  upon  whether  the  right  is  statutory  or  of  couinum 
law  origin,  provided  the  enforcement  of  the  right  in  no  way  in- 
fringes upon  or  contravenes  the  policy  of  the  State  in  whose 
jurisdiction  the  remedy  is  srought."  It  will  scarcely  be  con- 
tended that  the  enforcement  of  appellant's  claim  contravenes 
the  policy  of  the  State  of  Illinois. 

It  is  possible  appellee  will  refer  this  court  to  O'Reilley  v. 
N.  Y.  &  N.  E.  R  Co.,  Su})reme  Court  of  Rhode  Island,  Dec. 
1889,  17  At.  Rep.  900.  This  case  does  apparently  sustain 
their  view  of  the  law.  The  action  was  brought  in  Rhode 
Island  on  an  injury  arising  in  Massachusetts.  Under  the  decla- 
ration in  the  case  it  appeared  the  action  was  founded  on  a 
penal  statute  of  Massachusetts.  If  this  is  true  it  is  conceded 
the  action  will  not  lie  in  a  foreign  jurisdiction.  Whether 
there  are  two  statutes  in  Massachusetts  of  a  similar  nature  or 
not  I  am  not  advised,  but  it  appears  to  be  the  fact  for  this 
reason  :  The  plaintiff  got  leave  to  amend  his  declaration  (see 
report  thereof  in  17  Atlantic  Reporter,  171).  On  the  amended 
declaration  the  cause  reached  the  Supreme  Court  for  the 
third  time  and  is  found  in  the  At.  Rep.  19,  p.  244.  Tlie 
Massaclmsetts  statutes  were  set  out  in  the  declaration  and 
appear  in  tlie  opinion  of  the  court.  The  court  reviews  the 
authorities  bearing  on  the  question  and  holds  the  action  can  be 
maintained.  We  think  tliis  case  is  very  sti'ong  for  the  reason 
that  the  Massachusetts  statute  provides  that  when  administra- 
tion is  taken  there  on  a  non-resident  decedent,  the  estate  found 
there  is  to  be  applied  primarily  to  the  payment  of  the  Mas- 
sachusetts creditors,  and  only  the  residue  remaining  after  such 


First  District — March  Term,  1891.        121 

Hanna  v.  G.  T.  Ry.  Co. 

creditors  are  paid  is  either  to  be  sent  for  administration  to  the 
State  of  the  domicile  or  to  be  distributed  there  according  to 
the  laws  of  the  State  of  the  domicile.  It  was  contended  that 
the  statutes  of  Massachusetts  and  of  Khode  Island  were  so 
different  iu  the  mode  of  the  distribution  of  the  damages 
received  that  the  action  could  not  be  sustained.  The  court 
says :  "  We  do  not  think  the  statute  can  be  regarded  as  in- 
tended to  restrict  or  as  restricting  the  right  of  the  principal 
administrator  to  recover,  whenever  he  can,  the  assets  of  his 
intestate,  but  only  to  establish  a  rule  for  the  disposition  of 
sucli  of  them  as  are  recovered  in  Massachusetts  by  the  ad- 
ministrator there  appointed." 

The  following  cases  sustain  our  position  :  Knight  v.  Rail- 
way Co.,  108  Pa.  St,  250;  Railroad  Co.  vv  Swint,  73  Ga.  651; 
Railroad  Co.  v.  Mix,  68  Ga.  572;  Railroad  Co.  v.  Doyle,  8 
Am.  &  Eng.  Ry.  Cases,  171;  Herrick  v.  Railway  Co.,  31  Minn. 
11;  Boyce  v.  Railway  Co.,  63  Iowa,  70;  liailroad  Co.  v. 
Spraybcrry,  8  Baxt.  341;  Railroad  Co.  v.  Lacy,  43  Ga.  461; 
Burns  v.  Grand  Rapids  Railroad  Co.,  113  Ind.  169;  Railroad 
v.  Lewis,  24  Neb.  848;  Debevoisev.  Railroad  Co.,  98  X.  T. 
379;  Morris  v.  Railroad  Co.,  65  Iowa,  727;  Railroad  Co.  v. 
Doyle,  60  Miss.  977. 

It  is  not  unlikely  that  appellee's  counsel  may  cite  the  Tay- 
lor case  in  the  78  Ky.  in  support  of  their  position.  Lest 
counsel  should  be  misled  thereby  and  still  claim  it  to  be  the 
rule  in  that  State,  I  beg  leave  to  call  the  attention  of  the 
court  to  the  83  Ky.,  p.  174,  where  the  78  Ky.  is  overruled. 
Tlie  conrt  says :  "  But  it  is  proper  to  say,  that  in  our  opinion, 
whenever  the  statute  of  another  State  gives  a  right  of  action 
for  the  destruction  of  one  person  by  the  negligence  of  another, 
such  action  may  be  maintained  here,  unless  the  court  is  satis- 
fied it  was  not  intended  to  operate  beyond  the  limits  of  the 
State  enacting  it.  Where  the  right  is  found  the  remedy  must 
follow  of  course,  and  it  can  not,  in  this  State,  be  lost  for  the 
want  of  a  proper  party  to  sue — either  a  relative  party  or  some 
one  in  his  stead,  in  every  case  having  the  right  to  maintain 
the  action.  In  so  far  as  the  case  of  Taylor,  Adm'r,  78  Ky., 
conflicts  with  the  opinion  in  this  case,  it  is  overruled." 
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Messrs.  Hkbrick  &  Allen  and  OttoKirchner,  for  appellee. 

Tlie  plaintiff,  if  he  recovers  at  all,  must  recover  under  the 
Canadian  statute. 

Until  very  recently  it  was  held  everywhere  that  such  a 
statute  has  no  extra-territorial  force,  and  tliat  no  action  can 
be  maintained  u)X)n  it  out  of  the  jurisdictions  that  enacted  it. 
Such  was  the  ruling  of  the  Su])reme  Court  of  this  State  as 
applied  to  cases  against  corporations. 

In  Illinois  Central  Railroad  Co.  v.  Cra^in,  71  111.  177,  the 
intestate  was  killed  while  a  pnes-'ngeron  appellant's  railway  in 
the  State  of  Illinois.  Cragin  took  out  letters  of  administration 
upon  his  estate  in  Iowa,  where  he  had  no  property,  real  or 
personal,  unless,  indeed,  the  right  to  maintain  the  action  was 
such  property.  The  Supreme  Court  ruled  that  the  Iowa 
court  had  no  jurisdiction  to  grant  the  Icttere  of  administration, 
because  the  right  to  sue  the  railway  company  (a  corporation 
organized  under  the  laws  of  Illinois)  under  the  Illinois  statute, 
was  not  properly  in  Iowa,  and  that  no  right  of  action  existed 
outside  of  the  State  of  Illinois. 

In  its  opinion  (p.  180)  the  Supreme  Court  said : 

*'The  law  creating  such  a  right  (to  maintain  an  action  for 
causing  death),  is  purely  local  to  the  State  in  which  the  right 
is  created,  although  it  may  be  otherwise  in  cat^ee  of  actions 
under  the  statute  against  individuals.  But  cor])oration8  being 
local  to  the  State  which  created  them,  the  right  of  action 
against  them  must  be  local  to  the  same  State." 

In  Shedd  v.  Moran,  10  111.  App.  624, this  courtannounced  the 
doctrine  that  actions  of  this  sort  are  transitory,  and  that  where 
the  right  of  action  has  been  fixed  and  the  legal  liability  in- 
curred, the  defendant  may  be  prosecuted  in  any  court  to 
whose  jurisdiction  he  can  be  subjected,  provided  the  statute 
is  not  inconsistent  with  the  public  policy  of  the  State  in  which 
the  liability  is  sought  to  be  enforced. 

But  in  that  case  the  defendants  were  individuals,  not,  as  in 
this  case,  a  foreign  cor^M)ration;  and  upon  that  ground  Shedd 
V.  Moran,  and  Illinois  Central  R.  R.  Co.  v.  Cragin,  are  clearly 
distinguishable 

So  far  as  I  am  advised,  the  doctrine  announced  by  the  Su- 
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premc  Court  iu  R.  R.  Co.  v.  Cragin,  has  nevor  been  quee- 
tioDed,  and  is,  I  submit,  an  authority  binding  upon  this  court, 
against  the  plaintiflf's  right  to  maintain  this  action,  because  it 
is  brought  both  upon  a  foreign  statute  and  against  a  foreign 
corporation. 

This  court  does  not,  in  its  opinion  in  Shedd  v.  Moran,  refer 
to  the  Cragin  case,  although  it  was  cited  by  counsel  for  ap- 
pellants. It  is  safe  to  assume,  therefore,  that  it  did  not  intend 
to  overrale  the  doctrine  of  the  Supreme  Court  as  there 
announced,  but  had  in  mind  the  distinction  between  the  two 
cases  above  pointed  out. 

This  would  seem  to  end  the  argument,  because  upon  the 
doctrine  of  the  Cragin  case  tlie  plaintiff  has  no  standing  iu 
court 

But  waiving,  for  the  sake  of  argument,  the  objection  that 
defendant  is  a  foreign  corporation,  we  insist  that  upon  the 
authority  of  Shedd  v.  Moran  the  action  is  not  maintainable, 
for  the  reason,  that  the  Canadian  statute  is  inconsistent  with 
the  public  policy  of  this  State. 

In  Shedd  v.  Moran,  and  in  each  of  the  cases  there  cited  and 
followed  by  this  court  (Dennick  v.  R  R.  Co.,  103  U.  S.  11, 
and  Leonard  v.  JNTav.  Co.,  84  N.  Y.  48),  the  foreign  statute 
and  the  law  of  the  forum  were  identical. 

The  Canadian  statute  and  the  Statute  of  Illinois  differ 
radically. 

The  Illinois  statute  provides  that  the  action  shall  be  for  the 
exclusive  benefit  of  the  widow  and  next  of  kin. 

The  Canadian  statute  provides  tiiat  the  action  shall  be  for 
the  exclusive  benefit — 

(1.)  Of  the  ^'parent,"  which  the  statute  provides  shall 
be  held  to  embrace  "father,  mother,  step- father  and  steji- 
mother." 

(2.)  Of  the  "child,"  which  the  statute  provides  shall  be 
held  to  embrace  "  the  son,  daughter,  grand-son,  grand-daugh- 
ter, step-son  and  step-daughter." 

(3.)     Of  the  Wife. 

(4.)    Of  the  husband. 

The  Illinois  statute  provides  for  an  action  by  the  adminis- 
trator or  executor  only. 
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The  Canadian  statute  provides  that  the  action  may  be 
brought  by  the  beneficiaries  themselves,  or  by  any  of  theni 
for  all,  whenever  no  executor  or  administrator  has  been 
appointed,  or  in  case  there  be  such  executor  or  administrator, 
no  action  be  brought  within  six  months. 

The  Illinois  statute  allows  a  recovery  of  a  gross  sum,  to  be 
distributed  to  the  widow  and  next  of  kin  in  proportions  pro- 
vided by  law  in  relation  to  the  distribution  of  pereonal  prop- 
erty. 

The  Canadian  statute  provides  for  an  award  by  the  judges 
or  the  jury  of  "such  damages  as  he  or  they  think  ;propor- 
tioned  to  the  injury  resulting  from  such  death  to  the  parties 
respectively  for  whom  or  for  whose  benefit  such  action  has 
been  brought,  and  the  amounts  so  recovered,  after  deducting 
the  costs  not  recovered  from  the  defendant,  shall  be  divided 
between  the  aforementioned  parties  in  such  shares  as  the  judge 
or  jury  may  find  or  direct."  The  Illinois  statute  limits  the 
recovery  to  $5,000.  The  Canadian  statute  imposes  no  limit 
whatever. 

These  radical  differences  between  the  two  statutes  create  an 
antagonism  between  the  policy  of  the  State  of  Illinois  and  the 
Canadian  statute. 

MoRAN,  P.  J.  The  action  was  brought  by  appellant  as 
administrator  of  the  estate  of  H.  S.  Hall,  deceased,  to  recover 
damages  for  the  killing  of  Hall,  in  Canada,  by  the  defendant 
railroad  company.  The  right  of  recovery  is  based  upon  a 
statute  of  Canada.  The  declaration  contains  several  counts, 
stating  in  different  ways  the  carelessness  and  negligence  of 
the  railroad  company  which  caused  the  death,  and  the  stat- 
ute of  Canada,  which  gives  the  right  of  action,  is  set  out  in  full, 
and  it  is  averred  that  the  said  statute  is  in  harmony  with  the 
law  of  Illinois  in  respect  to  the  right  of  recovery  for  death 
caused  by  negligence.  Plaintiff  introduced  evidence  upon 
the  trial  below  to  prove  the  accident  in  which  plaintiff's 
decedent  was  killed,  and  evidence  showing  who  were  the  rela- 
tives surviving  said  Hall,  deceased,  who  were  entitled  to  the 
amount  recovered  by  reason  of  his  death,  under  the  Canadian 
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law.  Upon  the  close  of  the  plaintiflf's  testimony  the  court 
instructed  the  jury  to  iind  the  issues  for  the  defendant.  Judg- 
ment was  rendered  on  the  verdict  thus  directed,  and  from 
said  judgment  this  appeal  is   prosecuted. 

To  sustain  the  action  of  the  court  below,  it  is  contended 
that  the  courts  of  this  State  will  not  enforce  the  remedy 
for  the  death  of  plaintiff's  decedent  which  is  given  by  the 
Canadian  statute.  It  is  said  that  the  law  creating  a  right 
to  maintain  an  action  for  causing  death,  is  purely  local,  and 
that  an  action  can  not  be  maintained  in  a  foreign  State  u]K)n 
such  law,  particularly  where  the  defendant  is  a  corporation. 
First,  is  the  action  local  or  transitory?  Tlie  distinction 
between  local  and  transitory  actions  is  well  settled.  Where 
the  action  relates  to  the  possession  or  title  of  land,  it  will  be 
generally  deemed  local;  so  also  the  action  quare  clansumfre- 
giU  Actions  for  obstructions  of  watercourses  and  sometimes 
the  action  of  replevin,  will  be  held  to  be  local;  also  actions  on 
penal  statutes,  chiefly  for  the  reason  that  the  courts  of  one 
State  or  country  will  not  enforce  the  penal  statutes  of  another; 
but  actions  ex  delicto^  for  injuries  to  the  person  or  to  [personal 
property,  are,  by  the  common  law,  transitory  in  their  nature, 
and  the  venue  may  be  laid  where  the  plaintiff  or  defendant 
resides  at  the  time  of  instituting^  the  action.  Whether  the 
wrongful  or  negligent  act  causing  the  injury,  is  one  which  enti- 
tles the  injured  person  to  an  action,  will  depend  on  the  law  of 
the  State  or  country  in  which  the  injury  is  received.  Such 
injuries  as  might  be  redressed  by  action  of  the  common  law 
will  be  redressed  by  action  in  this  State  without  proof  of  what 
the  law  of  the  State  where  the  injury  occurred  is,  it  being  pre- 
sumed that  the  common  law  exists  in  the  foreign  State  or 
country  unless  the  contrary  is  shown.  When  the  right  to 
recover  depends  upon  a  statute  of  the  foreign  State  or  country, 
the  action  is  not  less  transitory  than  when  the  right  of  action 
is  given  by  the  common  law.  The  only  difference  is,  that  the 
new  right  of  action  is  created  by  a  statute.  There  is  nothing 
in  the  mere  fact  that  the  right  of  action  is  created  by  a  statute 
instead  of  by  a  custom  grown  into  law  that  affects  the  nature 
of  the  action  as  to  whether  it  is  local  or  transitory.     Some 
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courts  have  bold  that  actions  of  this  nature  prosecuted  on  stat- 
utes in  other  States,  would  not  be  enforced  because  the  statute 
is  penal  in  its  nature.  The  clause  of  the  Canadian  statute 
giving  the  right  of  action  upon  which  recovery  is  here  sought, 
provides  "where  the  death  of  a  person  has  been  caused  bysucli 
wrongful  act,  neglect  or  default  as  would,  if  death  had  not 
ensued,  have  entitled  the  party  injured  to  maintain  an  action 
and  recover  damages  in  respect  thereof,  in  such  case  the  per- 
son who  would  Iiave  been  liable  if  death  had  not  ensued,  sliall 
be  liable  to  an  action  for  damages  notwithstanding  the  death 
of  the  person  injured,  and  although  the  death  has  been  caused 
under  such  circumstances  as  amount  in  law  to  felony.  Every 
such  action  shall  be  for  the  benefit  of  the  wife,  husband,  par- 
ent and  child  *  *  *  and  shall  be  brought  by  and  in  the 
name  of  the  executor  or  administratorof  the  person  deceased." 
Such  a  statute  is  not  penal.  Its  purpose  is  not  the  punrshmont 
of  the  person  whose  negligence  causes  the  injury  or  the  death, 
but  the  compensation  of  the  relatives  of  the  deceased  named 
in  the  statute  for  the  loss  or  injury  sustained  by  them  by  the 
death. 

The  provision  of  the  law  is,  that  "in  every  such  action  the 
judges  or  jury  may  give  such  damages  as  he  or  they  think 
proportioned  to  tlie  injury  resulting  from  such  death  to  the 
parties  respectively  for  whom  and  for  whose  benefit  such  ac- 
tion has  been  brought."  This  court  is  committed  to  the  doc?- 
trine  that  actions  similar  to  the  one  here  prosecuted  may  be 
maintained  in  this  State.  In  the  case  of  Shedd  v.  Moran,  10 
111.  App.  618,  the  action  was  brought  here  on  an  Indiana  stat- 
ute, giving  to  the  father  of  a  child  injured  or  killed  an  action 
for  damages.  It  was  tliere  argued  that  statutes  of  foreign 
States  giving  such  right  of  action  were  to  be  regarded  as 
merely  police  regulations  of  the  State  which  enacts  them, 
and  that  they  could  only  be  enforced  in  the  local  tribunals  of 
such  State.  The  court  said :  "  The  contrary  doctrine,  how- 
ever, is  held  in  the  most  recent  adjudications  of  conrts  of  the 
highest  authority,  and  therefore  we  feel  warranted  in  holding 
the  law  to  be,  that  actions  of  this  character  are  transitory,  and 
that  where  the  right  of  action  has  become  fixed  and  the  legal 
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liabilities  incnired,  the  defendant  maj  be  prosccnted  in  any 
court  to  whose  jurisdiction  he  can  be  subjected,  provided  the 
fitatate  is  not  inconsistent  with  the  pnb!ic  policy  of  the  State 
in  which  the  liability  is  sought  to  be  enforced.*' 

It  is  contended  that  the  Canadian  statute  differs  so  mate- 
rially from  our  statute,  that  to  enforce  it  would  be  a  violation 
of  our  own  State  jx)licy.  We  can  not  aojree  that  there  is  any 
material  difference  between  the  Canadian  statute  giving  this 
right  of  action  and  our  own  statute  which  gives  a  right  of  ac- 
tion under  similar  circumstances.  Tliere  is  a  fundamental 
agreement  between  the  two  statutes  in  all  essentials  that  go  to 
the  creation  of  the  cause  of  action.  The  section  of  our  statute 
and  the  section  of  the  Ontario  statute  creating  the  cause  of 
action,  are  nearly  identical  in  terms.  Cndcr  our  statute  the 
recovery  is  to  be  for  the  exclusive  benelit  of  the  widow  and 
next  of  kiu  of  the  deceased;  under  the  Canadian,  for  the 
benefit  of  the  wife,  husband,  parent  and  child.  Under  our 
Btatute  the  action  is  to  be  brought  in  the  names  of  the  personal 
representatives  of  the  deceased ;  in  the  Canadian,  it  is  to  be 
brought  in  the  name  of  the  executor  or  administrator  of  the 
deceased.  There  is  in  these  provisions  substantial  identity. 
But  it  is  contended  that  the  distribution  of  the  amount  recov- 
ered is  to  different  persons,  and  to  be  differently  made  from 
the  distribution  under  our  statute,  and  therefore  we  can  not 
enforce  it 

It  has  been  held  repeatedly,  that  the  statute  of  the  foreign 
State  or  country  giving  the  right  of  action,  need  not  be  pre- 
cisely and  in  all  respects  like  the  statute  of  the  State  in  which 
the  action  is  brought  It  is  sufficient  if  the  policy  of  the  two 
statutes  is  similar,  and  if  they  are  founded  upon  the  same  prin- 
ciple, apd  give  substantially  the  same  right  of  action  for  tho 
redress  of  similar  wrongs.  It  makes  no  difference  that  tho 
nominal  plaintiff  may  be  one  person  in  the  State  in  which  tho 
action  is  given,  and  another  person  in  the  State  in  which  tho 
action  is  brought,  provided  the  action,  in  whosoever  name 
it  is  to  be  maintained,  is  seeking  a  similar  remedy.  Tho 
recovery  in  this  action  by  the  administrator  is  for  the  benefit 
of  the  persons  named  in  the  declaration  as  entitled  to  tho 
damages. 
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Speaking  of  a  similar  action  brought  in  New  York  to  enforce 
a  riglit  given  by  the  statute  of  Kew  Yuik,  in  answer  to  tlie 
objection  that  the  New  York  administrator  could  not  dis- 
tribute except  by  the  New  York  law,  the  Supreme  Court  of 
the  United  States  said:  ''It  would  be  a  reproach  to  the  Jaws 
of  New  York  to  say  that  when  the  money  recovered  in  such 
an  action  as  this  came  to  tlie  hands  of  the  administrator  her 
courts  could  not  comi^el  distribution  as  the  law  directs."  Den- 
nick  V.  Eailroad  Co.,*  103  U.  S.  11. 

By  the  Supreme  Court  of  Minnesota,  it  is  said,  in  Herrick 
V.  The  Minn.  &  St.  L.  Ry.  Co.,  31  Minn.  11:  "It  by  no 
means  follows  that  because  the  statute  of  one  State  diifers 
from  the  law  of  another  State,  therefore  it  would  be  held  con- 
trary to  the  laws  of  the  latter  State.  Every  day  our  courts 
are  enforcing  rights  under  foreign  contiacts  wliere  the  lex  loci 
contractus  and  the  lex  fori  are  altogether  different,  and  yet 
we  construe  these  contracts  and  enforce  rights  under  them 
according  to  their  force  and  effect  under  the  laws  of  the  State 
where  made.  To  justify  a  court  to  refuse  to  enforce  a  right 
of  action  which  accrued  under  the  law  of  another  State, 
because  against  the  policy  of  our  laws,  it  must  appear  that  it 
is  against  good  morals  or  natural  justice,  or  for  some  other 
such  reason  the  enforcement  of  it  would  be  prejudicial  to  the 
general  interests  of  our  own  citizens.  The  statute  of  another 
State  has,  of  course,  no  extra  territorial  force,  but  rights 
acquired  under  it  will  always  in  comity  be  enforced,  if  not 
against  public  policy.  In  such  cases  the  law  of  the  place 
where  the  right  was  acquired  or  the  liability  incurred,  will 
govern  as  to  the  right  of  action,  while  all  that  pertains  merely 
to  the  remedy,  will  be  controlled  by  the  law  where  the  action 
is  brought." 

The  Canadian  statute  does  require  that  the  amount  recov- 
ered shall  be  divided  among  the  parties  in  interest  in  such 
shares  as  the  judge  or  jury  may  find  and  direct.  This  is 
a  difference  from  the  provision  of  our  law,  not  in  the  right 
given,  but  in  a  detail  of  the  remedy;  but  it  is  a  detail  that  we 
can  very  easily  carry  out  without  any  change  in  the  machin- 
ery of  our  courts,  or  in  the  procedure  of  our  trials.     The 
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objection  can  be  answered  in  various  ways.     In  the  first  place, 
it  is  a  qaestion  in  which  the  appellee]  or  defendant  has  no 
interest     All  the  persons  who  are  entitled  to  damages  are 
named  in  the  declaration,  and  the  suit  is  maintained  for  their  • 
benefit. 

The  Canadian  statute  provides  that  there  is  to  be  but  one 
action  in  respect  to  the  subject-matter  for  which  recovery  is 
songht.  The  recovery  in  this  action  is  to  aggregate  what  all 
the  parties  in  interest  shall  be  found  entitled  to ;  therefore  a 
judgment  in  favor  of  the  administrator  would  be  a  complete 
bar  to  any  further  recovery  against  the  defendant  company. 

Its  interests,  then,  are  fully  protected  when  this  aggregate 
amount  of  damages  is  ascertained.  How  the  damages  are  to 
be  distributed  among  the  respective  beneficiaries,  is  a  matter 
witli  which  it  can  have  no  possible  concern.  But  the  distribu- 
tion of  the  damages  among  the  parties  entitled  can  be  readily 
made  under  our  procedure  by  the  verdict  of  the  jury.  The 
amount  of  damage  each  one  is  entitled  to,  can  be  found  by  the 
verdict  and  reported  to  the  court.  The  ascertainment  of  the 
amount  that  each  beneficiary  is  entitled  to,  is  not  a  distribu- 
tion, but  is  the  fixing  of  the  value  of  the  damage  to  that  par- 
ticular individual's  right.  Under  our  statute  authorizing 
special  findings,  the  court  may  direct  the  jury  to  separate  the 
damages  and  return  a  specific  amount  for  each  individual  bene- 
ficiary; but  if  this  course  of  practice  should  not  be  pursued, 
then  the  Probate  Court  or  a  court  of  equity  could  distribute 
the  fund  of  which  the  administrator  is  but  a  trustee,  in  accord- 
ance with  the  particular  trusts  on  which  he  holds  it.  The 
rights  that  he  enforces  in  this  action  is  not  one  that  survives 
to  the  personal  representative;  it  is  a  new  right  created  by 
the  statute,  and  is  vested  in  the  beneficiary,  and  in  the  adminis- 
trator's name  the  interests  of  the  real  parties  are  asserted,  and 
when  he  recovers  he  recovers  on  their  rights  and  not  his  own, 
and  holds  the  fund  subject  to  distribution  according  to  their 
respective  interests. 

The  case  of  the  Illinois  Central  Bailroad  Co.  v.  Cragin,  71 
111.  177,  is  relied  on  by  appellee  as  being  contrary  to  the  doc- 
trine herein  announced.     We  do  not  understand  that  case  to 
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be  adverse.  Tliere  a  foreign  administrator  was  seeking  to 
enforce  an  alleged  right  of  action  in  tliis  State  against  a 
domestic  corporation.  It  was  clear,  from  tlie  record  in  tlie 
case,  that  the  grant  of  letters  of  administration  to  him  was 
void,  and  that  was  substantially  the  only  question  determined 
by  the  court. 

The  manifest  trend  of  all  the  modern  decisions  is  in  favor  of 
enforcing  in  one  State  the  rights  of  action  created  by  statutes 
of  foreign  States  or  countries.  There  are  some  cases  con- 
trary, but  the  reasoninq;  on  which  the  decisions  are  based  does 
not  commend  itself  to  our  judgment:  some  of  them  are  over- 
ruled by  the  courts  that  made  them,  and  others  discredited  by 
the  criticisms  of  tribnnals  entitled  to  very  great  respect. 
Dennick  v.  Railroad  Co.,  supra;  Leonard  v.  Tiie  Columbia 
Steam  Navigation  Co.,  84  N.  Y.  48;  Uslier  v.  Bailroad  Co., 
12(5  Penn.  St.  207;  Wooden  v.  Western  N.  Y.  &  T.  R.  Co., 
26  N.  E.  Reporter,  page  1050. 

The  objection  that  our  statute  h'mits  the  recovery  of  such 
action  to  the  sum  of  $5,000,  and  the  Canadian  statute  leaves 
the  amount  to  be  fixed  by  the  verdict  of  the  jury,  is  not  a 
difference  that  affects  the  right  to  prosecute  the  action;  nor 
does  our  statute  limit,  by  this  provision,  the  right  of  recovery 
liere  upon  the  action  given  by  the  Canadian  statute.  It  is 
the  right  given  by  the  foreign  law  to  its  full  value  and  extent 
as  created  by  said  foreign  law,  that  our  courts,  by  comity,  will 
enforce.  Therefore  the  amount  of  the  damages  to  be  recov- 
ered in  this  action  will  be  the  amount  which  the  jury  find, 
from  the  evidence,  to  he  compensation  for  the  injury  resulting 
from  the  death  of  the  plaintiff's  decedent  to  the  parties  for 
whom  the  action  has  been  brought. 

The  court  erred  in  instructing  the  jury  to  find  for  the 
defendant,  and  the  judgment  must  be  reversed  and  the  case 
remanded  to  the  Circuit  Court  for  a  new  trial,  in  accordance 
with  this  opinion. 

He  versed  and  remanded. 
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John  L.  Dvorak 

V. 

Anna  Maloch. 

Dogs — Recovery  for  Bite  i^-^Evidence—Instruetions* 

In  an  action  brought  to  recover  for  an  injury  sustained  through  the  bite 
of  dependant's  dog,  this  court  holds,  in  view  of  the  giving  of  an  erroneous 
instruclion  in  l)ehalf  of  the  plaintiff,  that  the  judgment  in  her  favor  can  not 
Rtand. 

[Opinion  filed  June  25,  1891.] 

Appeal  from  the  Circuit  Conrt  of  Cook  County;  the  Hon. 
KicflABD  W.  CuFFoitD,  Judgo,  presiding. 

Messrs.  Jones  &  Luse,  for  appellant 
Messrs.  Moses  &  Pam,  for  appellee. 

Waterman,  J.  Appellee  having  been  severely  bitten  by  a 
dog  belonging  to  appellant,  brought  an  action  on  the  case  to 
recover  for  the  injury  she  had  sustained.  The  plaintiff  below, 
was  a  tenant  of  certain  premises  belonging  to  the  defendant 
below;  the  plaintiff  was  bitten  while  descending  a  flight  of 
stairs,  the  dog  being  fastened  near  them. 

The  defendant  testified  that  prior  to  her  being  bitten,  he 
gave  the  plaintiff  directions  not  to  use  those  stairs  while  cer- 
tain alterations  were  being  made  to  the  premises,  and  that  if 
alie  was  not  satisfied  so  to  do,  she  could  move  out  Whether 
he  did  give  such  directions,  was  one  of  the  disputed  questions 
in  the  case. 

The  court  in  the  fourth  instrnction  for  the  plaintiff  ignored 
this  dispute  and  instructed  the  jury  as  though  no  claim  had 
been  made  by  the  defendant  that  he  had  forbidden  the  plaint- 
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iff  to  make  nse  of  Buch  stairway;  this  was  error,  for  which 
this  judgment  must  be  reversed. 

The  knowledge  of  the  defendant  that  hie  dog  was  of  a  fero- 
cious disposition  and  accustomed  to  bite  mankind,  was  liardly 
sufficiently  shown.     Moss  v.  Pardridge,  9  111.  App.  490. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded.  Heveraed  and  remanded. 


Thomas  A.  Smyth 

V. 

Dennis  D.  McKernan. 

Partnership-^Diasolution — Accounting. 

1.  Upon  a  bill  61ed  for  an  acconntingr  in  reBpect  to  certain  alleged  part- 
nership transactions,  the  cause  being  referred  to  a  master,  whose  statement 
of  account  was  restated  by  the  trial  court  upon  the  hearing  of  exceptions  to 
the  master's  report,  a  decree  upon  said  account  as  restated  having  been  ren- 
dered, this  court  states  the  account  and  reverses  the  decree,  and  remands 
the  cause  with  directions  as  to  the  decree  which  should  be  entered  herein. 

2.  While  it  is  the  general  rule  that  when  exceptions  to  the  master's 
report  are  sustained,  the  court  should  by  decree  settle  the  matters  involved, 
and  again  refer  the  cause  to  the  master  to  state  the  account  as  determined 
by  the  court,  where  the  exceptions  sustained  relate  to  but  a  few  items,  and 
the  account  to  be  restated  is  simple*  and  there  are  before  the  court  suflScient 
facts  to  enable  it  to  dispose  of  the  cause  without  subjecting  the  parties  to 
further  expense,  it  may  properly  do  so. 

[Opinion  filed  June  25,  1891.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
MuKRAY  F.  TuLET,  Judge,  presiding. 

Appellant  filed  in  the  court  below  his  bill  for  an  accounting 
in  respect  to  certain  alleged  partnership  transactions  between 
him  and  appellant    Appellant  answered,  denying  the  exist- 
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ence  at  any  time  of  a  partuerBhip,  bat  expressed  a  williDgness 
to  account. 

The  cause  being  referred  to  a  master,  testimony  was  taken 
before  him  which,  together  with  an  account  by  him  stated,  he 
reported  to  the  court. 

Exceptions  to  this  report  were  filed  by  both  parties,  upon 
the  hearin<i:  of  which  the  court  restated  the  account  and 
rendered  a  decree  upon  the  account  as  thus  restated,  from 
which  decree  this  appeal  is  prosecuted. 

It  appeared  that  appellee  being  an  inventor  4nd  having  cer- 
tain patents  for  the  manufacture  of  link  belting,  appellant 
became  interested  with  him  in  the  development  thereof,  and 
advanced  money  for  this  purpose  until  about  April  1,  1887, 
when  a  corporation  known  as  the  Steel  Key  Drive  Chain 
Company  was  organized  for  the  manufacture  of  a  steel  key 
drive  chain,  the  capital  stock  to  consist  of  250  shares  of  $100 
each.  Of  this  stock  eighty-four  shares  were  sold  to  appellee 
for  his  patents,  and  165  shares  to  appellant  for  $3,333. 

March  28,  1888,  all  of  the  account  books  of  the  concern 
were  destroyed  by  fire.  Appellant  and  appellee,  before  open- 
ing a  new  set  of  books,  had  a  talk,  as  the  result  of  which,  the 
bookkeeper,  by  direction  of  appellant,  made  the  following 
entries : 

Mdse.     Dr $11,000 

To  Thos.  A.  Smith $6,500 

"  Steel  Chain  Key  Co 4,500 

Total  amount  invested  previous  to  the  fire,  March  28,  1888. 

Profit  and  loss  acct.     Dr. $11,000 

To  Mdse $11,000 

Eepresenting  complete  loss  by  fire,  March  28, 1888. 
Appellant  says  that  when  these  entries  were  made,  it  was 
agreed  between  him  and  appellee  that  prior  to  the  fire,  he  had 
advanced  $6,500  above  paying  for  his  capital  stock,  and  that 
that  sum  should  therefore  be  placed  to  his  credit.  Appellee 
says  that  the  sum  of  $6,500  represented  the  total  investment 
made  by  appellant ;  that  it  included  the  $5,000  paid  for  his 
capital  stock,  and  that  he,  appellee,  only  agreed  to  the  sum  of 
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$6,000,  which  he  declares  was  all  that    appellant  at  first 
claimed. 

A  portion  of  the  account  so  stated  by  the  master  was  of 
credits  to  appellant : 

Advanced  by  Smith  before  the  fire $  6,000.00 

"            "       "      after            «   ....  14,689.15 

Judgments  paid  by  Smith i 379.16 

Small  items    "      **      "     75.00 

$21,14^.31 
Credits  to  appellee : 
Bills  paid  by  McKernan 47.77 

$21,191.08. 

As  stated  by  the  court,  the  credits  to  Smith,  appellant 
were : 

Advances  to  April  30, 1888 $  2,166.66 

After  fire • 14,689.15 

Judgments  paid 379.16 

Small  items  paid 75.00 

Interest 631.00 

Total $17,840.97 

Credits  to  McKernan,  appellee : 

Bills   paid $    47.77 

Salary 1,438.00 

$  1,485.77 

Credits  to  appellant  and  appellee ....  $19,326.74 

The  difference  between  these  accounts  is  in  respect  to  three 
items: 

The  master  found  that  the  company  owed 

at  the  time  of  the  fire $6,000.00 

The  court  fixed  this  amount  at 2,166.66 

The  court  allowed  appellant  for  interest       531.00 

And  allowed  appellee  for  salary 1,485.77 

Tlie  master  did  not  allow  anything  for  interest  or  salary. 
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Messrs.  Gibbons  &  Katanauoh,  for  appellant. 

Mr.  Dennis  D.  MoKebnan,  pro  se. 

Waterman,  J.  We  are  of  the  opinion  that  the  record 
shows  appellant  had,  up  to  the  time  of  tlie  fire,  advanced  over 
and  above  his  contribution  to  the  capital  stock  the  sum  of 
$6,000,  and  that  the  comimnj  on  the  30th  of  April,  1888,  owed 
him  that  sum  for  advances  to  it,  by  him  made.  It  is  impos- 
sible to  reconcile  the  testimony  of  appellee  upon  any  other 
basis.  He  says  that  he  consented  to  the  placing  of  tliat  sum 
at  that  date  to  the  credit  of  appellant,  and  he  does  not  claim 
that  he  asked  or  thought  of  having  anything  placed  to  his, 
appellee's,  credit;  yet  manifestly,  if  $5,000  of  the  $6,000  cred- 
ited to  appellant  represented  his  contribution  to  the  capital 
stock,  then  some  sum  should  have  been  credited  to  appellee 
for  what  he  Iiad  given  in  toward  the  capital.  He  had  trans- 
ferred to  the  company  his  patents,  and  had  received  therefor 
eighty-four  shares  of  stock  of  the  par  value  of  $100  each ; 
according  to  his  testimony,  this  really,  under  the  arrangement, 
stood  as  a  contribution  of  $1,838.33  in  money. 

Appellee  was  not  an  ignorant  man;  he  prepared  and  pre- 
sented to  the  court  below  a  statement  of  accounts  as  he  claimed 
they  should  stand,  and  ho  has  tiled  in  this  court  a  brief,  pre- 
pared, as  he  says,  without  the  aid  of  counsel,  which  shows  him 
to  be  entirely  capable  of  understanding  the  significance  of 
accounts  and  the  meaning  of  debit  and  credit  entries.  He 
would  never  have  consented  to  the  entry  of  a  credit  of 
$6,000  to  appellant,  with  nothing  to  his  own  credit,  if  he  had 
understood  that  $5,000  of  this  credit  represented  only  an 
amount  paid  for  capital  stock.  Neither  the  bookkeeper  nor 
appellee  seems  to  have  suggested  or  thought tliere  was  anything 
impro[)er  in  the  credit  entry  to  appellant,  while  each  was 
intelligent  enough  to  know  that  an  amount  paid  for  capital 
stock  could  not  properly  be  credited  to  the  holder  of  such  stock 
and  stand  as  an  indebtedness  of  the  company  to  liim.  The 
account  was  footed  up  on  the  books  at  $11,000,  the  sum  appeU 
lee  at  the  time  suggested  as  the  total  loss  by  the  fire,  and  thus 
the  entries  stood  for  more  than  a  year,  and  until  the  company 
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ceased  to  do  business.  It  was  only  when  this  litigation  was 
began  that  appellee  came  forward,  claiming  tbat  the  total 
amount  invested  up  to  the  fire  was  $6,000  instead  of  $11,000. 
We  agree  with  the  chancellor  in  allowing  to  appellant  inter- 
est npon  bis  advances;  the  evidence  warrants  euch  allowance, 
and  it  is  bnt  equitable  that  interest  should  be  paid  upon 
advances,  the  benefit  of  which  the  company  has  had;  the 
interest  we  find  at  six  per  cent  amounts  to  $761.04. 

There  is  some  doubt  about  the  propriety  of  allowing  to 
appellee  anything  for  salary,  but  we  are  inclined  to  follow  the 
finding  of  the  court  below  as  to  this,  and  also  its  action  in  di&* 
allowing  appellant's  similar  claim. 

We  are  of  the  opinion  that  the  account  ought  to  be  stated 
as  follows: 

Appellant  should  be  credited  with 

Advances  made  before  the  fire $  6,000.00 

"  '«    after  the  fire 14,689.15 

Judgments  paid 379.16 

Small   items 75.00 

Interest  on   advances 761.04 

Total  credits  to   appellant $21,904.35 

Debit 

To  cash  received  on  sale $33,000.00 

Appellee  should  be  credited  with : 

Salary $1,438.00 

Bills  paid 47.77 

Total  credits  to  appellee $1,485.77 

Appellant's  credits $21,904.36 

Appellee's        ''      1,485.77 

Total  credits  of  both  parties $23,390.12 

Deduct  this  from  $33,000  leaves 9,609.88 

For  division,  one-third  of  which  should 

be  paid  to  appellee,  one-third  is....  3,203.29 
Add  appflleo's  credits 1,485.77 

Makes  due  appellee  from  appellant....     $4,689.06 
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with  interest  from  the  date  of  the  filing  of  the  bill  of  com- 
plaint. 

This  case  having  been  heard  in  thoconrt  below  upon  excep- 
tions to  the  report  of  the  master,  the  presumptions  as  to  the 
findings  of  the  court  uyon  thei  facts,  made  when  the  wit- 
nesses are  brought  before  the  chancellor  and  the  testimony  is 
heard  by  him,  do  not  exist.  Under  the  circumstances  attending 
the  hearing  of  this  case,  a  court  of  review  has  the  same 
opportunity  as  had  the  court  below  for  arriving  at  a  correct 
conclusion  as  to  the  facts. 

While  it  is  the  general  rule  that  when  exceptions  to  the 
master's  report  are  sustained,  the  court  should,  by  decree, 
settle  the  matters  involved,  and  again  refer  the  cause  to  the 
master  to  state  the  account  as  determined  by  the  court  (Beale 
V.  Beale,  116  111.  292),  yet  where  the  exceptions  sustained 
relate  to  but  a  few  items,  and  the  account  to  be  restated  is 
simple,  and  there  are  before  the  court  sufiicient  facts  to  enable 
it  to  dispose  of  the  cause  without  subjecting  the  parties  to 
further  expense,  it  may  properly  do  so.  In  the  matter  of 
Homup,  3  Paige  Ch.  305. 

The  decree  of  the  court  below  is  set  aside  and  the  cause 
remanded,  with  directions  to  enter  a  decree  requiring  the 
defendant  below  to  pay  to  the  complainant  $4,689.06,  with 
interest  at  six  per  cent  per  annum  from  the  fifth  day  of  Sep- 
tember, 1889. 

lieversed  and  remanded  with  directions* 


George  B.  Gordon  4},  {^ 

V  41     197 

^'  46    438 

Ada  E.  Gordon.  i 

i  41  i;^l 

«^.  n        ..  ^      ^  4  54478 

Lworee—Prachee— Contempt,  "JTTs^l 

1.  Error  without  injury,  is  no  ground  for  reversal. 

2.  A  person  firuilty  of  adultery  is  not  entitled  to  a  divorce  upon  the  same 
fl^round.  and  the  belief  of  such  party  in  his  own  innocence  does  not  change 
the  legal  character  of  the  act 

8.    Failure  to  pay  temporary  alimony  by  a  husband  pending  the  progress 
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of  proceedings  for  a  divorce  instituted  bj  his  wife,  will  not  justify  the 
striking  of  his  answer  from  the  files. 

[Opinion  filed  Jane  25, 1891.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Henky  M.  Shepard,  Judge,  presiding. 

Mr.  H.  J.  !Kbndio,  for  appellant 

Mr.  Joseph  Wright,  for  appellee. 

Gary,  J.  This  case  is  an  unhappy  sequel  of  the  events 
naiTated  in  Beattie  v.  People,  33  111.  App.  651,  and  People  v. 
Beattie,  decided  by  the  Supreme  Court  in  May,  1891.  The 
decree  of  divorce  there  mentioned  entered  May  28,  1887,  was 
afterward  on  the  13th  of  April,  1889,  set  aside,  and  the  bill  in 
that  case  then  dismissed.  September  19,  1889,  she  tiled  this 
bill,  and  on  it  obtained  the  decree  appealed  from  December  4, 
1890.  Two  questions  arise  on  this  record:  one  as  to  practice 
in  chancery,  and  the  other  as  to  the  practice  of  men  and  women 
who  trust  to  decrees  of  divorce  to  justify  their  subsequent 
conduct. 

Temporary  alimony  had  been  awarded  during  the  progress 
of  the  present  case,  which  the  appellant  did  not  pay,  and  for 
his  failure  the  court  struck  out  his  answer.  Although  this 
was  error,  as  will  soon  be  shown,  it  might  be  disregarded  in 
this  case,  as  the  court  immediately  appointed  the  counsel  of 
the  appellant  ainicns  curiae^  and  the  appellant  remained  in 
court  during  the  hearing.  It  is  a  fair  inference  that  he  was 
not  precluded  by  the  action  of  the  court  from  presenting  any 
defense,  whether  as  to  his  own  innocence,  or  by  recrimination. 
Error  without  injury  is  not  ground  for  reversal. 

We  said  this  the  last  time  so  far  as  reported,  in  Butler 
Paper  Co.  v.  Regan  Printing  Co.,  35  111.  App.  152.  The 
appellee  cites  Gant  v.  Gant,  19  Humph,  (Tenn.)  464;  Mussina 
V.  Bartlett,  8  Porter  (Ala.),  277;  Walker  v.  Walker,  82  N.  Y. 
260;  Brisbane  v.  Brisbane,  67  How.  Pr.  (X.  Y.)  184,  and 
Saylor  v.  Mockbie,  9  Iowa,  207,  as  authorities  justifying  the 
striking  out  the  answer.     They  do,  if  they  are  to  be  followed. 

The  tii'st  reflection,  in  considering  whether  they  should  be 
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followed,  is,  that  the  practical  effect  is,  that  to  the  statutory 
grounds  for  divorce  the  courts  may  add  non-pajroent  of 
temporary  alimony ;  for  if  the  court  may  strike  out  the  answer, 
it  may  refuse  to  hear  anything  in  reply  to  the  case  that  a 
complainant  may  falsely  present.  With  sufficient  recitals  in 
the  decree,  and  a  certificate  of  evidence  refused  to  the  party 
in  contempt,  wife,  children  and  property  might  all  go  as  a 
penalty  for  not  paying  temporary  alimony. 

In  Hawk  v.  C,  B.  &  N.  R.  R,  27  N.  E.  450,  the  Supreme 
Court  considered  a  practice  by  which  the  Appellate  Courts 
might  " arbitrarily  cut  off  all  right  of  review"  indefensible. 
But  even  with  a  right  of  review,  injustice  should  not  be  done, 
nor  a  practice  adopted  which  leads  toward  it 

The  Court  of  Appeals  in  New  York,  in  Brinkley  v.  Brink- 
ley,  47  N.  T.  40,  seems  once  to  have  appreciated  the  conse- 
quences of  placing  a  party  *•  too  much  at  the  mercy  of  the 
court,"  and  recognized  the  doctrine,  "  that  the  rule  that  one 
in  contempt  will  not  be  heard,  applies  only  to  matters  of  favor, 
and  that  though  adjudged  to  be  in  contempt,  the  party  will  be 
heard  on  matters  of  strict  right;"  *  *  *  "it  is  his  right 
to  take  measures  to  protect  himself." 

In  Haldane  v.  Eckford,  Law  Rep.,  7  Eq.  425,  the  vice 
chancellor  said,  that  although  the  contempt  committed  by  the 
defendants  had  been  of  the  most  flagrant  kind,  yet,  as  what 
they  asked  was  "for  the  purpose  of  defending  themselves,  he 
had  no  jurisdiction  to  refuse  the  order."  And  see  Eickolds 
V.  Mornington,  7  Simons,  200;  King  v.  Bryant,  3  Mylne  & 
Craig,  191;  Wilson  v.  Bates,  Ibid.  197;  Kapalje  on  Con- 
tempt, Sec.  135. 

On  the  other  branchy  of  the  case  the  appellee  is  in  a  most 
unfortunate  predicament  Twice  she  has  married  Wilson, 
once  before,  and  once  after  the  decree  of  May  28,  1887.  That 
decree  is  gone.  The  ground  of  her  present  bill  is  adultery  by 
the  appellant  If  she  is  guilty  of  the  same  offense,  she  can 
have  no  divorce.     Sec.  10,  Chap.  40,  K.  S.^  Divorce. 

Sexual  intercourse  with  Wilson  as  well  before  as  after  the 
former  decree,  is  confessed.  Her  belief  of  her  own  innocence 
does  not  change  the  legal  character  of  the  act  If  he  were 
innocent  it  would  entitle  him  to  a  divorce.     Leith  v.  Leith, 
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39  K  H.  20;  Flower  v.  Flower,  42  N.  J.  Eq.  152;  Simonds 
V.  Simonds,  103  Mass.  572.  And  it  is  a  bar  to  her  bill.  Moors 
V.  Moors,  121  Mass.  232. 

The  decree  must  be  reversed  and  the  cause  remanded  with 
directions  to  the  Superior  Court  to  disn^iss  the  bill  of  the 
appellee  at  her  costs. 

Reversed  and  remanded. 
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Johnson  S.  Pball 

V. 

Charles  F.  Hunt  and    Joseph  B.  Adams,  Copaet- 

N£BS» 

Practice— Dismissal  qf  Suit — Reinstatement — Jurisdiction. 

1.  A  motion  is  an  application  to  a  court  or  jndge. 

2.  Silently  filing  a  paper  does  not  fill  the  common  law  definition  of  a 
motion. 

3.  Although  a  party  at  a  given  term  excepts  to  the  reinstatement  of  a 
cause,  the  waiver  of  a  jury  by  tx>th  sides  at  a  subsequent  term,  and  the 
submission  of  the  case  to  the  court  for  trial,  amounts  to  a  waiver  of  such 
exception. 

[Opinion  filed  June  25, 1891.] 

Appeal  from  the  Superior  Court  of   Cook  County;   the 
Hon.  Elliott  Anthony,  Judge,  presiding. 

Messrs.  Cook  &  Upton,  for  appellant 


Mr.  E.  K.  Smpth,  for  appellees. 

Gary,  J.  The  appellees  sued  the  appellant  in  assumpsit  to 
the  January  term,  1890,  for  the  price  of  a  machine  called  a 
grader,  which  seems  to  be  a  sort  of  combination  of  a  plow 
and  a  scraper,  with  excellent  qualities  possessed  by  neither  of 
those  useful  implements,  added. 

At  the  next  June  term  the  case  was  dismissed  for  want  of 
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prosecution.  During  that  term  the  appellees  filed  a  motion 
to  set  aside  the  dismissal;  also  affidavits;  but  it  does  not 
appear  that  In  anj  way  the  attention  of  the  court,  the  appel- 
lant or  his  counsel  was  called  to  what  they  thus  did. 

We  express  no  opinion  as  to  Vhether  the  court,  by  this 
action,  retained  control  of  the  case,  under  the  doctrine  of 
Windett  v.  Hamilton,  62  III.  180,  followed  in  Hibbard  v. 
Mueller,  86  III.  256.  If  bare  filing  of  papers  constitutes  "  pro- 
ceedings pending,"  then  the  statute,  Sec.  21,  Art.  of  1874, 
relating  to  Circuit  and  Superior  Courts,  continues  them. 

In  the  case  of  the  people  against  me,  105  111.  264,  it  appears 
that  the  motion  was  entered  "  in  open  court "  **  and  by  opera- 
tion of  law  stood  continued." 

In  an  application  for  a  new  trial  the  statute.  Sec.  56,  Prac- 
tice, specifies  no  other  act  to  be  done  than  to  "  file  the  points 
In  writing."  But  silently  filing  a  paper  does  not  fill  the  com- 
mon law  definition  of  a  motion  which  is  an  application  to  a 
court  or  judge.     Kapalje,  Law  Diet. 

Yet  Caton,  C.  J.,  in  Hall  v.  Nees,  27  111.  411,  seems  not  to 
have,  suspected  that  the  paper  silently  filed  was  not  itself  a 
motion.  But  whether  this  case  was  within  the  control  of  the 
court  or  not  at  the  September  term,  1890,  when  the  dismissal 
was  set  aside  and  the  cause  reinstated,  makes  no  difference. 
True,  the  appellant  then  excepted,  but  at  the  next  term  the 
parties  came,  waived  a  jury  on  both  sides  and  submitted  the 
case  to  the  court  for  trial.  This  conduct  of  the  appellant 
waived  his  former  exception. 

After  the  case  was  reinstated  the  appellant  should  not  have 
appeared  at  all,  or,  at  most,  should  have  confined  himself  to 
resistance  of  any  action  proposed  by  the  appellees.  See  near 
bottom  of  page  479,  in  Harrington  v.  McCollum,  73  111.  476. 

The  court  had  jurisdiction  of  the  subject-matter;  and  if 
the  cause  was  properly  reinstated,  of  the  person  of  the  ap])el- 
lant,  to  try  the  cause  with  a  jury;  but  his  consent  was  necessary, 
and  given,  to  try  the  cause  without  a  jury. 

On  the  merits  the  evidence  was  conflicting.  Either  side 
has  a  perfect  case  standing  by  itself,  and  the  conclusion  reached 
by  the  court  below  binds  us.     The  judgment  is  affiioned. 

Judgment  affirmed. 
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»4o«  i4«|  Oscar  D.  Wetherell,  Assignee, 

41     142 

50    393  V. 

67  m  Ellen  O'Brien,  Tnterveninq  Petitioner. 

41     142 

®*   ^'^  Insolvency— Trust  Fund— Identity. 

Upon  a  petition  prayinsr  tbat  the  receiver  of  an  insolvent  be  ordered  to 
pay  a  certain  sum  from  funds  in  his  hands,  on  the  theory  that  the  sum  in 
question  was  no  part  of  the  fund  to  be  distributed  to  creditors,  but  was  a 
trust  fund,  this  court  holds,  that  notwithstanding  the  fact  that  the  identity 
thereof  is  gone,  the  order  directing  such  payment  mast  be  affirmed, 

[Opinion  filed  June  25,  1891.] 

Appeal  from  the  County  Court  of  Cook  County;  the  Hon. 
Frai^k  Scales,  Judge,  presiding. 

Mr.  E.  L.  Babbeb,  for  appellant. 

Mr.  C.  M.  Habdt,  for  appellee. 

Gary,  J.  The  appellant  is  the  assignee  of  Melville  T.  Rob- 
erts, insolvent,  and  is  administering  the  assets  under  the  direc* 
tion  of  the  County  Court 

Roberts  was  a  banker.  February  17,  1890,  the  appellee  and 
her  son-in-law,  Qarrity,  who  was  executor  of  her  deceased  hus- 
band's estate,  went  to  the  bank,  she  carry ing  $1,900.  Garrity  told 
Roberts  that  she  wanted  him  to  loan  the  money  out  as  soon  as 
he  could  upon  a  good  first  real  estate  security  under  the  direc- 
tion of  the  judge  of  the  Probate  Court,  and  that  she  did  not 
want  any  interest  for  it  while  it  was  in  his  hands. 

She  took  no  part  in  the  conversation  and  heard  little  of  it, 
as  she  was  then  crying  over  the  recent  death  of  a  son. 

She  gave  Roberts  the  money,  he  passed  it  to  his  cashier, 
entries  were  made,  and  Roberts  gave  to  her  a  savings  depart- 
ment pass  book  of  the  bank,  containing  a  credit  to  her  of  the 
money.  This  part  of  the  business  was  done  without  any  words 
about  it,  and  it  does  not  appear  that  either  the  appellee  or 
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Garritj  had  any  knowledge  of  the  signification  of  the  pass 
book.  Garrity  saw  Roberts  several  times  about  the  proposed 
loan,  the  last  time  on  the  15th  or  16th  of  June,  when  Koberts 
said  he  thought  he  had  the  loan  of  the  money  upon  a  good  first 
mortgage  about  concladed;  that  the  mortgage  was  already 
made  out  and  was  to  be  executed  June  30  th.  On  the  2Tth 
Koberts  made  an  assignment,  and  the  appellee  petitioned  the 
County  Court  for  an  order  on  the  appellant  to  pay  to  her  at 
once  out  of  the  money  in  his  hands,  the  $1,900,  on  the  theory 
that  that  sum  is  no  part  of  the  fund  to  be  distributed  to  cred- 
itors, but  was  held  in  trust  for  her. 

If  the  identity  of  the  fund  is  essential  to  her  relief,  her 
remedy  is  gone,  for  the  money  went  into  the  vaults  of  the 
bank  with  the  other  currency,  and  no  one  can  pick  out  of  the 
funds  in  the  hands  of  the  appellant,  a  single  bill  that  Koberts 
received  from  Mrs.  O'Brien. 

We  admit  that  last  year  in  considering  a  case  in  which  this 
question  of  identity  was  suggested,  but  not  necessarily  involved, 
we  regarded  the  weight  of  authority  as  being  adverse  to  the 
claim  of  the  appellee.  Union  Nat.  Bk.  v.  Goetz,  35  111.  App. 
396. 

For  more  than  thirty  years  this  question  has  not  been 
before  the  Supreme  Court  Wilson  v.  Kirby,  88  111.  566,  was 
a  case  of  classification  under  administration,  and  whether  the 
money  there  in  question  was  received  in  trust,  was  the  issue; 
not  whether  it  could  be  identified  or  followed. 

But  on  principle  this  case  can  not  be  distinguished  from 
Doyle  V.  Murphy,  22  111.  502,  and  School  Trustees  v.  Kerwin, 
|5  111.62. 

In  the  first  case  it  is  held,  that  money  delivered  to  pay  debts 
due  to  third  persons  from  the  person  delivering,  and  converted 
to  his  own  use  by  the  person  receiving,  does  not  create  a  trust; 
in  the  second,  that  money  mingled  with  the  general  fund  in  a 
bank  can  not  be  followed. 

This  branch  of  the  l^w  has  undergone  much  discussion  else- 
where since  those  cases.  We  acknowledge  our  obligation  to 
follow  the  lead  of  the  Snpreme  Court,  but  where  a  generation 
has  passed  during  which  the  point  has  not  arisen  in  this  State, 
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and  has  been  often  elaborately  considered  by  courts  of  the 
highest  respectability  in  other  States,  and  by  them  decided 
adversely  to  early  decisions  in  this  State,  we  feel  at  liberty  to 
refer  the  question  anew  to  our  superiors.  We  have  already 
departed  from  the  principle  of  those  cases  in  Star  Cutter  Co. 
V.  Smith,  37  111.  App.  212.  The  authorities  which,  in  our 
judgment,  justify  this  departure,  are  fully  collected  in  2  Morse 
on  Banks,  Sec  567. 

The  order  of  the  County  Court,  directing  the  appellant  to 
pay  the  money  to  the  appellee,  is  affirmed. 

Order  qfirmecL 


Nathan  Neufeld 

V. 

August  Rodiminskl 

Malicious    Prosecution —  EmhezzUment —  Damages —  Practice-^  BemiU 
titur, 

1.  An  appellant  mnst  be  responnible  for  all  uncertninty  and  omissiona  in 
bis  bill  of  exceptions. 

2.  This  court  declines  to  pass  upon  the  instructions  in  the  case  presented, 
it  not  appearing  in  whose  behalf  tbey  were  offered. 

[Opinion  filed  June  25, 1891.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Geoegs  Dbigqs,  Judge,  presiding. 

Mr.  Edgar  C.  Blum,  for  appellant 

Messrs.  John  McGaffey  and  Theodore  G.  Case,  for  appel- 
lee. 

Gary,  J.  Below,  this  was  an  action  by  the  appellee  against 
appellant  for  a  malicious  prosecution. 

On  the  real  facts,  without  reference  to  the  alleged  advice  of 
counsel,  the  malicious  character  of,  and  the  entire  want  of 
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probable  canse  for  the  prosecution,  were  abundantly  pl-oved. 
With  no  error  of  law  in  the  case  it  would  be  impossible  to  dis- 
turb a  verdict  for  the  appellee. 

The  appellant  was  a  dealer  in  goods  that  go  into  the  mak- 
ing of  picture  frames,  and  the  appellee  was  a  maker  of  picture 
frames.  The  appellant  supplied  the  appellee  with  such  goods, 
nominally  to  be  sold  on  commission,  but  in  fact  it  is  the  bald- 
est pretense,  that  the  course  of  business  was  not,  that  the 
appellee  was  to  cut  up  the  moldings  and  use  the  other  goods 
to  make  frames  for  sale  by  himself  to  his  customers.  Some 
fancied  security  for  the  price  of  goods  which  the  credit  of  the 
appellant  was  not  good  enough  to  enable  him  to  buy  in  the 
ordinary  way  on  time,  was  the  object  of  the  simulation  of  a 
commission  business.  Several  hundred  dollars  were  due  to 
the  appellant,  and  as  the  appellee  did  not,  probably  could  not, 
pay,  the  a{)pellant  prosecuted  him  as  having  embezzled  money 
and  goods. 

We  shall,  therefore,  pass  over  without  further  notice  all 
argument  of  the  counsel  of  the  appellant  on  the  questions  of 
malice  and  want  of  probable  cause.  He  urges  that  there  is 
error  in  an  instruction.  Taking  only  his  brief  as  a  guide,  that 
may  be  true,  though  even  tlien  it  would  be  probably  correct 
to  say  that  the  error  had  no  influence  on  tli&  result;  but  turn- 
ing to  the  abstract  and  thence  to  tlie  record  it  appears  that  the 
bill  of  exceptions  is  as  follows: 

"And  thereupon  tiie  court  gave  "to  the  jury,  on  behalf  of 
the  plaintiflF,  the  following  instructions,  to  wit:  (here  insert 
instructions  for  plaintiff.)  To  the  giving  of  each  and  all  of 
which  instructions  the  defendant,  by  his  counsel,  then  and 
there  excepted.  And  thereupon  the  court  gave  to  the  jury, 
on  behalf  of  the  defendant,  the  following  instructions,  to  wit: 
(here  insert  instructions  given  for  the  defendant.)  And  the 
defendant  by  his  counsel  then  and  there  asked  the  court  to 
give  to  the  jury,  also  the  following  instructions,  to  wit:  (here 
insertthe  refused  instructions.)"  Then  follows  the  statement 
that  the  instructions  were  refused,  and  the  defendant  excepted. 

Looking  now  for  the  instructions  we  find  after  the  state- 
ment that  the  jury  rendered  a  verdict  against  the  defendant, 

Yni  xrj  10  : 
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and  after  a  motion  for  a  new  trial  based  upon  six  points, 
twenty  pages  of  the  bill  of  exceptions  containing  language 
usually  used  in  instructions  by  courts  to  juries,  the  first  page 
of  which  is  headed,  "Instructions  Given,"  and  the  fifteenth 
page  of  wliich  is  headed  "Instructions  Refused." 

A  plausible  conjecture  that  the  latter  were  those  asked  by 
the  defendant  and  refused  by  the  court,  would  not  be  enough 
to  justify  us  in  reviewing  them,  though  it  would  be  easy  to 
show  that  the  refusal  wjis  right. 

For  fifty  3'ears,  from  Rogers  v.  Hall,  3  Scam.  5,  to  Alley 
V.  Limbert,  35  111.  App.  692,  and  probably  in  later  cases  not 
yet  reported,  courts  of  review  in  this  State  have  been  reiter- 
ating in  various  forms  the  proposition  that  "the  appellant 
must  be  responsible  for  all  uncertainty  and  omissions  in  his 
bill  of  exceptions."  If  those  on  the  first  fifteen  pages  were 
the  instructions  given  in  this  case  by  the  court  to  tlie  jury, 
there  is  nothingto  tell  us  which  were  on  behalf  of  the  plaintiff, 
though  from  the  tenor  of  them  we  might  guess  which  party 
would  have  been  most  likely  to  ask  for  them.  Nothing  can 
be  done,  then,  about  the  instructions.  The  verdict  was  §3,000. 
We  all  agree  that  it  is  extravagant — exorbitant. 

There  is  some  question  whether  the  fact  that  it  is  excessive 
should  be  considered  liere.  The  counsel  for  the  appellant, 
though  he  assigned  as  one  of  tlie  grounds  for  a  new  trial  that 
the  verdict  was  excessive,  declined  to  press  it.  On  the  record 
was  a  wholly  useless  plea,  wantonly  charging  the  appellee 
with  theft  and  embezzlement.  From  the  brief  here,  it  is  not 
improbable  that  he  was,  by  hint  and  insinuation,  charged  dur- 
ing the  trial  with  arson  also.  There  is,  therefore,  a  good  deal 
of  excuse  for  liberal  smart  money.  But  with  all  excuses  the 
verdict  is  unjustifiable ;  $50  would  have  been  full  compensa- 
tory damages. 

We  have  therefore  concluded  if  the  appellee  will  remit 
$2,000  of  the  judgment  below  within  fifteen  days  after  this 
opinion  is  filed,  to  affirm  the  judgment  for  $1,000  and  reverse 
it  to  the  residue. 

If  he  does  not  so  remit  the  judgment  will  be  wholly  re- 
versed and  the  cause  remanded. 

Heversed  and  r^'manded. 
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E.  A,  Strauss. 

Licenses — Real  Estate  Broker — Failure  to  Procure — Commissions — 
Suit  to  Recover — Practice  Act,  Sees,  li-d, 

* 

1.  This  court  bas  appellate  jurisdiction  only,  and  can  not  acquire  juris- 
diction  over  the  records  of  inferior  courts  by  .agreement  of  parties.    A 
stipulation  that  the  record  filed,  being  in  a  given  case  the  bill  of  exceptions  ^ 
and  appeal  bond  only,  shall  constitute  the  only  record  necessary  to  be  filed, 
can  not  confer  jurisdiction  upon  this  court. 

2.  A  case  can  not  be  brought  to  this  court  under  the  Practice  Act,  Sec. 
74,  until  final  judgment  thereon  has  been  entered  in  the  court  below. 

[Opinion  filed  June  25,  1891.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Richard  W.  Clifford,  Judge,  presiding. 

Mr.  John  M.  Beverley,  for  appellant. 
Messrs.  Warren  &  Cox,  for  appellee. 

Gary,  J.  The  appellant  sued  to  recover  commissions  as  a 
real  estate  broker.  He  had  no  license  but  he  obtained  one 
some  days  after  his  services  were  rendered.  His  excuse  is 
that  on  the  first  day  of  May,  when  he  ou^ht  to  have  taken 
out  his  license,  he  went  for  it;  there  were  about  two  hundred 
people  there ;  he  waited  until  four  o'clock,  p.  m.;  could  not 
get  his  license  and  went  off. 

Three  or  four  days  later  he  went  again;  it  was  just  the  same 
and  so  he  thouerht  to  himself  he  w(»uld  wait  The  head  man  of 
the  license  department  said  to  him  "you  have  got  plenty  of 
time.  If  you  don't  take  it  out  four  or  five  months  afterward 
you  have  got  plenty  of  time  because  it  covers  the  whole  year." 
On  this  state  of  facts  he  asks  us  to  decide  that  the  rule  laid 
down  in  Hustis  v.  Pickands,  27  111.  App.  270,  does  not  apply 
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to  him,  because  of  the  impediments  in  his  way  of  getting  his 
license.  What  hour  he  waited  from  until  4  p.  m.,  is  not  shown. 
If  in  fact  it  were  shown  that  it  had  been  impossible  for  him 
to  obtain  a  license,  without  any  default  or  neglect  on  his  part, 
a  very  serious  question  might  be  presented,  not  now  to  be 
considered. 

In  fact,  on  this  record  we  can  not  decide  anything,  and  only 
say  as  much  as  we  have  to  indicate  that  probably  it  will  not 
be  worth  while  to  bring  the  case  here  again.  The  case  is 
brought  here  upon  the  following  stipulation : 

"It  is  hereby  stipulated  and  agreed  between  the  parties  to 
this  suit,  by  John  M.  Beverley,  attorney  for  appellant,  and 
Warren  &  Cox,  attorneys  for  appellee,  that  at  the  January 
term  of  the  Circuit  Court  of  Cook  County,  to  wit:  On  the 
19th  day  of  January,  1891,  a  jury  was  waived,  and  the  abova 
entitled  cause  was  tried  before  the  Hon.  R.  W.  Cliflford,  one 
of  the  judges  of  the  said  Circuit  Court,  and  that  his  honor, 
after  hearing  the  testimony  as  shown  by  the  certificate  of 
evidence  hereto  attached,  found  the  issue  for  the  defendant, 
to  which  finding  the  plain tifi^,  by  his  attorney,  then  and  there 
duly  excepted,  and  that  plaintiff's  attorney  then  and  there 
moved  the  court  to  set  aside  the  said  finding  and  judgment 
and  grant  a  new  trial,  which  motion  was  overruled  by  the 
court,  and  exception  by  plaintiff's  attorney,  and  that  an  appeal 
was  prayed  and  allowed  to  the  Appellate  Court  of  the  First 
District  of  Illinois. 

"  It  is  further  stipulated  and  agreed  that  the  said  certificate 
of  evidence  shall  constitute  the  bill  of  exceptions  in  this  cause, 
and  also  that  the  same  shall  constitute  the  only  record  neces- 
sary to  be  filed  in  said  Appellate  Court. 

"  It  is  further  stipulated  and  agreed  that  the  only  question 
upon  which  a  decision  of  the  said  Appellate  Court  is  souglit 
in  this  case  is  whether,  under  the  testimony,  as  shown  by  said 
certificate  of  evidence  hereto  attached,  the  appellant  is  entitled 
to  recover  commissions  as  a  real  estate  broker;  his  license 
required  under  an  ordinance  of  the  city  of  Chicago,  for 
conducting  said  business,  not  having  been  actually  issued  until 
after  the  purcliase  was  consummated,  as  shown  by  the  said 
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certificate  of   evidence,  application  for    license  having  been 
made  as  and  in  the  manner  shown  by  the  record. 

"It  is  further  stipulated  and  agreed  that  the  appellant  shall 
file  a  good  and  sufficient  bond  in  the  penal  sum  of  $150,  obtain- 
ing the  conditions  of  appeal  bond. 

"John  M.  Beverlby, 

"Attorney  for  appellant. 
"Chas.  a.  Warken, 

"  Of  attorneys  for  appellee." 

No  part  of  the  record  below  is  here  except  the  bill  of 
exceptions  and  appeal  bond.  From  what  is  record  here,  we 
are  not  informed  that  there  is  any  judgment  in  the  Circuit 
Court  in  a  suit  between  these  parties.  We  have  no  jurisdic- 
tion to  disturb  any  such  judgment  if  there  be  any.  Moore  v. 
Bolin,  5  111.  App.  656. 

Nor  is  the  case  before  us  certified  in  compliance  with  Sec. 
74  of  the  Practice  Act.  Village  of  JeflEerson  v.  Bohemian 
National  Cemetery  Association,  5  li I.  App.  230;  Plumleigh  v. 
White,  4  Gilm.  SS7. 

The  appeal  must  be  dismissed,  but  the  result  as  to  the  costs 

is  the  same  as  if  we  had  decided  the  case  against  the  appellant 

on  the  merits. 

Appeal  dismissed. 


The  American  Live  Stock  Commission  Company 

V. 

The  Chicago  Live  Stock  Exchange. 
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Corpora tiona — Appe  Hate  Court — Jurisdict ion. 


1.  While  this  court  has  no  jurisdiction  where  the  validity  of  a  statute  is 
involved,  in  a  case  where  the  claim  or  defense  is  under  a  statute,  it  must 
determine  expressly  or  tacitly  whether  such  statute  exists. 

2.  The  fact  that  the  certificate  of  the  incorporation  of  a  corporation 
was  not  filed  with  the  recorder  of  a  given  county  until  after  the  commence- 
ment of  a  suit  in  which  it  is  interested,  does  not  subject  the  validity  of  its 
organization  to  collateral  attack. 
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S.  A  court  of  equity  can  not  compel  one  man  or  a  number  of  men  to  deal 
with  another,  either  by  direct  commandment  or  by  enjoining  {<everal  agree- 
ing among  themselves  with  whom  they  will  deal. 

4.    Nor  force  a  member  upon  a  voluntary  association. 

[Opinion  filed  Jr.ne  25,  1891.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Murray  F.  Tulet,  Judge,  presiding. 

Mr.  William  Brown,  for  appellant 

Messrs.  Miller,  Starr  &  Leman  and  John  S.  Miller,  for 
appellee. 

Gary,  J.  The  appellee  is  a  corporation  composed  of  dealers 
in  live  stock,  principally  at  the  Union  Stock  Yards,  in  Chicago. 

The  appellant  is  another  corporation  organized  to  do  busi- 
ness which-  competes  with  that  of  the  members  of  the  first. 

The  manager  of  the  appellant  had  a  membership  in  the 
appellee,  bought  with  the  money  belonging  to,  and  used  for 
the  benefit  of  the  appellant.  lie  resigned,  and  carried  off 
the  certificate  of  membership,  and  the  appellant  filed  this  bill 
against  the  appellee  and  that  manager,  asking  for  the  surren- 
der of  that  certificate  by  him.  To  that  extent  they  have  got 
a  decree  against  the  manager  so  that  he  is  out  of  the  case. 
The  bill  alleges  that  the  appellant  applied  to  the  appellee  to 
issue  to  it,  or  its  representative,  a  certificate  in  lieu  of  the  one 
carried  off;  that  the  appe^ee  did  investigate,  and  found  that 
the  certificate  belonged  to  the  appellant,  but  would  not  issue 
to  it  another;  that  the  appellee  had  adopted  rules,  since  that 
certificate  was  issued,  which  prevent  its  own  membei-s  from 
buying  live  stock  from  commission  dealers  at  the  Stock  Yards, 
unless  those  dealers  are  also  members,  and  which  also  disqual- 
ify the  ai)pollant  or  any  representative  of  it,  or  anybody  doing 
business  upon  the  terms  which  the  appellant  proposes  to  its 
customers,  for  membership,  and  that  all  buyers  of  live  stock 
at  the  yards  being  membora  of  the  appellee,  the  appellant  is 
cut  off  from  all  business.  Besides  asking  to  be  admitted  as  a 
member  of  tlie  appellee,  the  appellant  by  its  bill,  prayed  that 
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the  appellee  should  be  enjoined  from  notifying  its  members, 
or  anj  of  them,  not  to  purchase  live  stock  from  appellant,  and 
from  in  any  manner  endeavoring  to  prevent  appellant  and  its 
agents  from  selling  live  stock  at  the  Stock  Yards,  which 
prayer  was  granted. 

The  appellee  first  demurred  to  the  bill,  but  the  demurrer 
was  overruled  with  leave  to  renew  the  motion  to  dissolve  the 
injunction,  on  the  coming  in  of  the  answer. 

When  the  answer  did  come,  each  side  tiled  many  affidavits 
and  the  court  not  only  dissolved  the  injunction,  but  dismissed 
the  bill,  and  assessed  damages  on  the  dissolution  of  the  injunc- 
tion at  $1,250. 

From  that  action  of  the  court  this  appeal  was  taken.  The 
appellee  moved  here  to  dismiss  the  appeal,  on  the  ground  that 
the  answer  below  denied  the  incorporation  of  the  appellant, 
and  therefore  a  franchise  is  involved  in  the  case.  It  is  true 
that  one  of  the  questions  is  whether  the  appellant  is  a  corpo- 

■ 

ration,  but  if  it  is,  there  is  no  question  that  the  franchise  is  its 
own. 

We  have  no  jurisdiction  where  the  validity  of  a  statute  is 
involved,  but  in  every  case  where  the  claim  or  defense  is 
under  a  statute,  we  must  determine  either  expressly  or  tacitly 
whether  there  is  such  a  statute.  Certainly  it  can  not  be  the 
proper  construction  of  the  statute,  that  in  every  case  where  a 
corporation  is  plaintiflF,  the  defendant  may,  by  pleading  nul 
tielj  oust  this  court  of  jurisdiction. 

The  motion  to  dismiss  the  appeal  is  denied.  That  the 
appellant  is  a  corporation  is  proved.  The  certificate  of  its 
incorporation  was  not  filed  with  the  recorder  of  Cook  County 
until  after  the  commencement  of  this  suit,  but  that  omission 
does  not  subject  the  validity  of  its  organization  to  collateral 
attack.     Baker  v.  Backus,  32  111.  79. 

On  the  merits  it  appears  that  the  appellee  does  no  business 
with  the  outside  world  itself.  It  is  composed  of  dealers  in 
livestock  as  members,  and  its  object  is  manifestly,  under  many 
well  rounded  sentences  expressing  their  interest  in  the  welfare 
of  the  public,  to  take  care  of  themselves  by  fixing  rates  of 
commissions,  providing  remedies  for  enforcing  their  contracts 
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with  each  other,  and  gathering  into  their  own  hands  the  com- 
mission busniess  in  deah'ng  in  h've  stock  at  the  yards. 

Certificates  of  membership  are  issued  only  to  persons  sign- 
ing an  agreement  to  abide  by  the  rules,  regulations  and 
by-laws  of  the  association,  and  all  amendments  tliat  may,  iu 
due  form,  be  made  thereto.  The  government  of  the  appellee 
is  vested  in  a  president,^  vice-i)re6idcnt  and  nine  directoi's, 
seven  of  whom  must  vote,  by  ballot,  for  the  admission  of  a 
candidate  for  membership,  before  he  can  be  admitted. 

Unless  the  appellant  is  entitled  to  admission  as  a  member, 
he  has  no  standing  from  which  to  call  upon  a  court  to  change 
the  rules  of  the  appellee.  How  can  the  court  require  the 
officers  to  cast  tlicir  ballots  for  the  appellant?  If,  as  a  cor- 
poration, tlieir  conduct  is  detrimental  to  the  public,  the  State 
may  probably  interfere,  but  a  court  of  equity  can  not  compel 
one  man  or  a  thousand  to  deal  with  another,  either  by  direct 
commandment  or  by  enjoining  the  thousand  agreeing  among 
themselves  with  whom  they  will  deal. 

The  object  of  appellant  is  to  get  a  membership,  for  the 
purpose  of  doing  business  for  its  customers  on  more  favorable 
terms  to  them  than  the  present  members  have  among  them- 
selves agreed  upon. 

A  court  of  equity  will  not  force  a  member  upon  a  volun- 
tary association  of  the  character  of  the  appellee.  Pitcher  v. 
Board  of  Trade,  121  111.  412. 

"What  the  appellant  really  seeks  is  that  live  stock  buyers 
shall  not  continue  the  restraint  they  have  voluntarily  imposed 
upon  themselves,  that  they  will  buy  only  from  members  of 
the  appellee.  Such  combinations  of  traders,  in  furtherance 
of  their  own  interests,  or  what  they  conceive  to  be  their  own 
interests,  not  dictated  by  malice  toward  others,  but  prompted 
by  desire  for  their  own  gain,  have  quite  recently  been  the 
subject  of  elaborate  discussion  and  consideration  in  England, 
and  held  not  to  be  a  cause  of  action  by  an  injured  competitor. 
Mogul  Steamship  Co.  v.  McGregor,  Law  R.,  23  Q.  B.  598. 

As  the  only  manner  in  which  the  appellee  interfered  with 
the  business  of  the  appellant  was  by  rules  which  confined  its 
members  to  buying  of  each  other,  if  the  court  can  not  inter- 
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fore  with  those  rales,  the  injunction  was  wrong,  because  the 
appellant  had  no  title  to  the  aid  of  the  court  on  the  principal 
ease* 

If  the  bill  had  presented  a  title  to  relief,  the  dismissal 
without  going  into  evidence  would  have  been  error,  but  as  it 
did  not,  it  was  right. 

No  argument  is  made  that  the  amount  of  damages  is  exces- 
sive, but  only  that  none  should  have  been  assessed.  We  are 
not  called  upon  to  review  the  evidence  upon  that  point  The 
appellee  had  the  right  to  get  rid  of  an  injunction  which,  from 
its  general  terms  might  have  involved  it  in  a  contempt^  and 
to  the  expense  of  getting  rid  of  it,  as  damages.  The  decree  is 
affirmed 

Decree  affirmed. 


Christine  Truby 

V. 

John  K  Case. 


Practice, 


1.  This  court  will  not  look  into  the  record  for  affidavits  not  abstracted 
but  indexed.     An  index  is  not  an  abstract. 

2.  In  proceedings  involving  an  application  to  have  a  judgment  entered 
by  confession  opened  to  permit  a  defense,  it  is  proper  to  receive  counter 
affidavits. 

[Opinion  filed  June  25,  1891.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Elliott  Anthony,  Judge,  presiding. 


Mr.  F.  H.  Teude,  for  appellant 
Mr.  Parke  E.  Simmons,  for  appellee* 
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Gary,  J.  This  is  an  appeal  from  an  order  of  the  Superior 
Court  denjin^  the  application  of  the  appellant  to  have  a  judg- 
ment entered  against  her  by  confession  opened  to  permit  a 
defense. 

Affidavits  on  both  sides  were  read,  and  those  on  behalf  of 
the  appellee  are  not  abstracted,  only  indexed.  The  court  will 
not  look  for  them  in  the  record.  Parry  v.  Arnold,  33  111. 
App.  622.  An  index  is  not  an  abstract  Chi.  &  G.  T.  Ry.  v. 
Crolie,  33  III.  App.  17. 

But  we  suppose  this  omission  to  abstract  is  intentional,  as 
the  brief  of  appellant  insists  that  for  the  purpose  of  the 
application  to  open  the  judgment,  her  affidavits  should  be  taken 
as  true,  and  counter  affidavits  should  not  be  received. 

Without  any  express  decision,  the  practice  sanctioned  by 
the  Supreme  Court  and  this  court  has  been  to  receive  such 
affidavits,  and  we  now  expressly  decide  that  they  are  admis- 
sible. Knox  v.  Winstead  Bk.,  57  111.  330;  Sundberg  v. 
Temple,  33  111.  App.  633;  Anderson  v.  Studebaker,  37  111. 
App.  532. 

Kot  looking  at  the  counter  affidavits  not  abstracted,  we 
assume  that  they  fully  answered  the  showing  made  by  the 
a]»pellant. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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The  Chicago  Consolidated  Bottling  Company 

V. 

Edgar  J.  Mitton. 


Master  and  Servant — Negligence  of  Master — Personal  Injuries — Plead- 


vig. 


1.  A  person  in  control  of  premises  is  responsible  for  such  defects  in  them 
as  would  be  likely  to  injure  any  one  properly  using  Ihena,  of  which  defects 
he  bid  notice,  or  in  the  exercise  of  reasonable  care  would  have  had,  but  he 
is  no  insurer.    The  duty  is  to  exercise  reasonable  care. 
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2.  An  allegation  of  duty  is  surplusage;  if  the  facts  stated  raise  the  duty, 
the  allegation  is  unnecesuary;  if  they  do  not,  it  is  unavailing. 

3.  An  instruction  amounting  to  the  assertion  that  however  careless  or 
reckless  the  plaintiff  may  have  been,  reliance  by  him  upon  a  statement  of  a 
superior  servant  as  to  the  condition  of  that  portion  of  given  premises  sub- 
sequently causing  him  personal  injury,  excused  such  conduct,  should  not  be 
given. 

4.  In  the  case  presented,  this  court  holds  that  responsibility,  if  any,  for 
a  statement  made  by  the  manager  of  defendant  corporation,  rested  upon 
him  and  not  upon  the  company. 

[Opinion  filed  June  25,  1891.] 

Appeal  from  the  Superior  Court  of  Cook  County;  tlie 
Hon.  John  F.  Altgeld,  Judge,  presiding. 

Messrs.  A.  B.  Jenks  and  James  Maheb,  for  appellant. 

Messi*8.  WooLFOLK  &  Browning,  for  appellee. 

Gary,  J.  The  testimony  of  the  appellee  is  that  he  made  a 
contract  with  the  appellants  to  wash  the  windows  of  a  building 
occupied  by  them,  for  $25  per  month.  The  next  day  he  began 
to  wash  them,  beginning  with  the  first  floor.  The  day  before 
he  started  on  the  upper  story,  he  asked  the  manager  for  the 
company  if  tiie  windows  on  the  upper  floor  were  like  those  on 
the  first  floor,  and  he  said :  "  Yes.  How  did  you  find  the  win- 
dows?" The  appellee  replied:  "  Some  of  them  work  hard. 
How  are  the  windows  above?"  The  manager  answered: 
**They  are  all  right,  hurry  up  and  get  the  job  done."  The 
appellee  then  went  to  wash  an  upper  window,  hoisted  the 
lower  sash  and  got  outt^ide  to  stand  on  the  window  sill  and 
wash  the  upper  sash,  holding  on  to  the  sash,  when  it  pulled 
out  from  the  fastenings  and  he  fell  to  the  ground,  sustaining 
very  severe  injuries.  If  he  is  entitled  to  recover  at  all,  the 
damages  awarded  are  very  moderate.  It  does  not  appear  that 
the  oflicers,  agents  or  servants  of  the  company  had  any  notice 
of  any  defect  in  the  fastenings  of  the  window,  or  that  the 
appellee  in  washing  a  window  would  stand  on  the  sill  outside 
holding  on  to  any  part  of  the  window.  The  conversation 
about  the  windows  as  narrated  by  the  appellee,  related  appar- 
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ently  to. the  greater  or  less  effort  required  to  raise  them.  In 
any  view,  the  appellee  had  better  means  of  knowing  the  con- 
dition of  the  window  than  the  maoAger  of  the  company  had, 
who  can  not  be  presumed,  in  the  absence  of  any  evidence,  to 
have  examined  it. 

Less  than  ordinary  care  on  the  part  of  the  appellee  would 
have  led  him,  before  he  trusted  to  the  suflSciency  of  the 
window  fastenings  to  sustain  such  a  portion  of  his  weight  as 
might  be  pulling  on  them,  to  look  to  tht^m.  He  made  no 
examination  of  them  at  all. 

That  one  in  control  of  premises  is  responsible  for  such 
defects  in  them  as  would  be  likely  to  injure  any  one  properly 
nsing  them,  of  which  defects  he  had,  or  in  the  exercise  of 
reasonable  care  would  have  had  notice,  is  a  principle  which 
this  court  has  enforced  with  as  much  emphasis  as  any  court 
probably  ever  did.  Opinion  of  Garnett,  J.,  adopted  by  the 
Supreme  Court  in  Baird  v.  Shipman,  132  111.  16.  But  still 
that  responsibility  is  not  that  of  an  insurer.  The  duty  is  to 
exercise  reasonable  care.  Borman  v.  Sandgrcn,  37  111.  App. 
160. 

If  it  was  the  duty  of  the  company  to  keep  or  exercise  rea- 
sonable care  to  keep  the  windows  in  such  condition  that  a 
man  might  stand  on  the  outside,  and  avoid  falling  by  holding 
on  to  them,  the  special  circumstances  upon  which  that  duty 
arises  should  be  so  stated  in  the  declaration,  that  the  law  will 
imply  the  duty  without  any  averment  of  it.  Gibson  v. 
Leonard,  37  111.  App.  344. 

Among  the  instructions  to  the  jury  was  this:  "  If  you  find 
from  the  evidence  tiiat  the  manager  of  the  defendant  made 
any  statement  to  the  plaintiff  in  regard  to  the  condition  of 
the  windows,  then  if  you  further  find  from  the  evidence  that 
the  plaintiff  relied  on  such  statement,  and  in  consequence 
thereof  proceeded  to  wash  the  windows  in  a  different  manner 
than  he  otherwise  would  have  done,  and  that  the  condition 
was  not  as  represented,  and  that  the  plaintiff  fell  in  conse- 
quence of  these  things,  then  the  defendant  would  be  liable." 

The  supposed  statement  was  not  at  the  time  of  the  making 
of  the  contract,  nor  was  it  any  part  of  it.     If  there  be  any 
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responsibility  for  that  statement,  it  is  upon  the   man   who 
made  it,  not  upon  the  company. 

The  instruction  is  erroneous  in  two  respects;  first,  in 
charging  the  company  for  what  is  not  the  act  of  the  com- 
pany; and  second,  in  grounding  a  right  to  recover  upon  the 
hypothesis  that  if  the  statement  was  made  and  the  plaintiff 
relied  upon  it,  and  in  consequence  washed  in  a  different  man- 
ner than  he  otherwise  would,  and  the  statement  was  not  true, 
and  he  fell  in  consequence. 

However  careless  or  reckless  his  own  conduct,  his  reliance 
upon  that  statement  is  by  that  instruction,  made  an  excuse. 
The  injury  to  him  may  fairly  be  attributed  to  his  own  want 
of  ordinary  care. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Alfred  J.  Stearnes 

V. 

Samuel  W.  Joy. 
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Same 

V. 

The  People  op  the  State  of  Illinois,  ex  rel. 

Partnerships — Dissolution — Reference — Order  to  Turn  Over  Assets — 
Refusa  I — Contempt, 

1.  The  irre^larity  that  one  partner  was  not  shown  a  copy  of  an  order  of 
court  upon  the  appointment  of  a  receiver  in  proceedings  instituted  by 
another  partner  for  the  dissolution  of  a  partnership,  said  order  directing 
that  the  effects  of  the  firm  be  turned  over  to  the  receiver,  is  waived,  where 
no  objection  is  made  in  the  answer  of  such  person,  to  a  rule  entered  that  he 
show  cause  why  he  should  not  be  held  to  be  in  contempt  of  court. 

2.  The  interests  of  partners  and  creditors  of  a  given  firm  in  firm  a^^sets, 
can  not  be  diverted  by  the  collection  by  one  partner,  of  money  Hne,  and 
charging  the  same  to  himself,  particularly  after  a  bill  for  dissolution  has 
been  filed. 
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8.  An  attachment  for  contempt  consistinpr  of  diRobedience  to  an  order  to 
pny  money,  in  looked  upon  as  a  civil  execution  for  the  benefit  of  the  injured 
party,  though  carried  on  in  the  shape  of  a  criminal  process  for  a  cont«mpt 
of  the  authority  of  the  court 

[Opinion  filed  July  23,  1891.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  tbe  Hon. 
MuKKAT  F.  Tuley,  Judge,  presiding. 

June  17,  1890,  Samuel  W.  Joy  filed  a  bill  in  the  Circuit 
Court  against  Alfred  J.  Stearnes,  alleging  the  existence  of  a 
partnership  between  him  and  said  Stearnes,  praying  for  an 
accounting,  for  the  appointment  of  a  receiver,  and  for  an 
injunction  restraining  the  defendant  from  collecting  or  receiv- 
ing partnership  debts  or  money.  Summons  was  served  on 
the  defendant  June  18tli.  On  the  19th  of  June,  Edward  S. 
Kicliards  was  appointed  receiver,  and  the  complainant  and 
defendant  were  ordered  to  deliver  over  to  him  all  books  of 
accounts,  securities  and  evidences  of  indebtedness  and  effects 
belonging  to  the  late  partnership  of  Joy  &  Stearnes.  On  the 
20th  of  June,  the  receiver  filed  his  bond  approved  in  accord- 
ance with  the  order  of  appointment.  On  the  21st  of  June 
the  receiver  filed  his  petition  setting  forth  that  the  said 
Stearnes  had  collected  about  $3,000  of  the  assets  of  the  said 
partnership,  which  the  said  receiver  had  demanded  that 
Stearnes  pay  into  court,  and  which  he  had  absolutely  refused  to 
do.  The  receiver  therefore  petitioned  the  court  that  Stearnes 
be  adjudged  guilty  of  contempt  and  a  warrant  issued  for  his 
arrest.  Thereupon  the  court  ordered  that  the  said  Stearnes 
show  cause  why  he  should  not  be  in  contempt  of  court. 

On  the  25th  day  of  June,  Stearnes  filed  his  sworn  answer 
to  the  rule,  in  which  he  admitted  that  on  the  21flt  day  of  June 
the  receiver  demanded  of  him  that  he  turn  over  all  assets  of 
every  description,  including  money  in  his  hands,  belonging  to 
the  late  firm  of  Stearnes  &  Joy,  and  said  that  at  the  time  of 
said  demand  he  had  no  assets  of  any  description  nor  had  he 
any  money  in  his  hands  belonging  to  said  firm,  and  that  ho 
had  not  collected  or  received  the  sum  of  $3,000  or  any  other 
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6um  belonging  or  owing  to  said  firm  since  be  was  served  with 
notice  of  tlie  appointment  of  a  receiver  in  said  cause. 

Whereupon  the  court  ordered  that  the  matter  of  the  defend- 
ant's alleged  contempt  of  court  be  referred  to  George  Mills 
Rogers,  master,  to  examine  the  defendant,  and  report  to  the 
court  the  evidence  and  his  conclusions,  and  that  ho  take  anv 
evidence  that  might  be  produced  by  any  party  concerning  tlio 
subject  of  inquiry.  Thereafter  the  master  reported  tliat  the 
parties  to  the  said  cause  appeared  before  him  attended  by 
tlieir  respective  attorneys,  and  evidence  was  taken  before  him, 
from  which  it  appeared  that  the  respondent  collected  about 
the  6th  day  of  June,  1890,  the  sum  of  $2,350,  whicli  was  a 
debt  due  to  tlie  firm,  and  that  on  the  19th  of  June  he  col- 
lected the  sum  of  $350.  That  on  the  17th  of  June,  the  even- 
ing of  that  day,  he  turned  over  the  sum  of  $2,500  to  one  fluth 
A.  Tilton,  who  had  been  living  witli  him  for  some  time,  tak- 
ing care  of  his  children.  That  said  Ruth  A.  Tilton  and  the 
respondent  testified  that  all  but  $300  was  in  payment  of  money 
owing  to  her  and  $300  was  to  be  held  by  her  for  use  for 
household  expenses.  That  the  evidence  of  said  Ruth  A. 
Tilton  and  respondent  is  very  unsatisfactory  and  very  contra- 
dictory, so  as  to  make  it  very  doubtful  whether  the  transac- 
tion was  a  honafide  one,  yet  as  to  the  amount  of  $1,350  claimed 
to  be  paid  upon  the  note,  the  note  being  produced  and  being 
corroborative  evidence,  tended  to  sustain  the  claim  made  by 
the  respondent;  but  he  further  found  that  the  rest  of  the 
transaction  between  said  Ruth  A.  Tilton  and  respondent  was 
a  mere  subterfuge,  and  that  at  the  time  the  receiver  made  the 
demand  upon  him,  the  sum  of  $1,304,  being  money  belonging 
to  said  fil-m,  was  either  in  his  possession  or  in  the  hands  of 
said  Ruth  A.  Tilton,  subject  to  his  control,  and  that  lie  could 
have  turned  that  sum  of  money  over  if  he  had  desired  to  do 
so;  both  the  respondent  and  the  receiver  filed  exceptions  to 
the  master's  report.  Whereupon,  upon  the  matter  coming  on 
to  be  heard  before  the  court,  the  depositions  taken  before  the 
master  were  read  to  the  court,  the  respondent  objecting 
because  the  proceedings  taken  before  the  master  were  not 
entitled  in  the  name  of  the  people,  and  because  the  only  oath 
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administered  to  the  witnesses  was  in  tlie  chancery  cause  and 
for  other  reasons. 

Upon  the  hearing,  the  court  ordered  that  the  proceeding  as 
well  as  the  depositions  of  the  witnesses  be  amended  bj  insert- 
ing an  additional  title  thereto,  viz.,  The  People  of  the  State 
of  Illinois  ex  relatione  Edward  S.  Richard,  Receiver,  v.  Alfred 
J.  Stearnes. 

On  the  17th  of  January,  1891,*  a  decree  was  entered  finding 
that  the  allegations  in  the  said  petition  arc  true;  that  said 
Stearnes  received  money  belonging  to  the  said  Stearnes  Man- 
ufacturing Company,  as  follows:  On  June  6,  1890,  $2,350, 
from  Barney  &  Smith  Manufacturing  Company;  on  June  19, 
1890, 1350  from  E.  K.  Tarbell;  and  that  each  was  a  debtor  of 
said  firm. 

That  of  said  money  Stearnes  paid  $46  as  traveling  expenses, 
$46.25  for  horse  keep  and  board,  and  $78.23  personal  and 
private  debts,  prior  to  the  finding  of  the  bill  herein  and  de- 
mand of  receiver,  made  June  21,  1890.  That  since  then  he 
has  paid  his  solicitor  $130. 

That  pursuant  to  an  order  entered  herein,  June  19,  1890, 
the  receiver  made  duo  demand  of  said  Stearnes  for  all  the 
efifects  of  said  copartnership  in  his  possession. 

That  at  the  time  of  the  said  dumaud,  said  Stearnes  had  in 
his  possession  of  the  said  sums  so  collected  by  him,  the  sum  of 
$2,399.52  belonging  to  said  copartnership,  and  which  said 
receiver  was  entitled  to.  That  it  was  at  the  time  of  said 
demand  in  the  power  of  said  Stearnes  to  turn  over  said  money 
to  the  receiver,  which  he  then  and  since  has  refused  to  do, 
and  that  such  refusal  to  pay  said  sum  and  comply  with  said 
order  of  court  constitutes  and  is  a  contempt  of  the  conrt. 

That  on  failure  of  said  Stearnes  to  pay  to  the  receiver 
within  three  days  from  the  entry  hereof,  the  sum  of  $2,399.52 
and  costs  of  this  proceeding,  taxed  at  $100,  he  be  committed 
to  the  county  jail  until  he  pays  said  sums,  or  till  the  further 
order  of  the  court,  or  till  he  be  discharged  by  due  process  of 
law,  said  imprisonment  not  to  exceed  6ix  months. 

From  this  order  Stearnes  took  an  appeal. 

Mr.  Allan  C.  Stoet,  for  appellant 
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At  the  time  the  receiver  made  a  demand  on  Stearnes  he 
did  not  have  the  original  order  appointing  him  and  desig- 
nating his  duties,  nor  was  a  copy  thereof  shown  or  delivered 
to  Stearnes,  nor  was  any  attempt  made  by  the  receiver  at 
informing  him  of  the  contents  of  the  order.  The  order  was 
the  foundation  of  the  contempt  proceedings,  and  to  bring  a 
party  into  contempt  for  a  disobedience  thereof  it  must  appear 
that  he  was  properly  served  by  the  party  authorized  in  that 
behalf.  In  this  instance  there  was  a  total  failure  to  comply 
with  this  essential  requirement  of  the  law. 

In  McComb  v.  Weaver,  11  Hun,  271,  the  court  says:  "In 
oi-der  to  bring  a  party  into  contempt  for  a  disobedience  of  an 
order  or  judgment  requiring  the  payment  of  money  or  the 
delivery  of  property,  it  is  not  sufficient  that  the  oitler  or  judg- 
ment has  been  served  on  him,  and  he  made  fully  acquainted 
with  its  eflFect;  but,  in  addition  thereto,  a  compliance  with  the 
order  or  judgment  must  be  explicitly  demanded  by  a  party 
who  has  a  right  to  make  a  demand." 

See  also,  Swinfer  v.  Swinfer,  37  Eng.  L.  Eq.  327. 

When  a  judge's  order  is  served,  the  original  should  be 
shown  to  the  party  at  the  time  the  copy  is  served.  Rapalje 
on  Contempts,  Sec.  88,  p.  114;  Larton  v.  Seaman,  9  Paige, 
609;  Howland  v.  Ralph,  3  John.  20. 

When  the  contempt  consists  in  refusing  to  deliver  property 
to  a  receiver,  an  order  requiring  such  delivery  is  a  necessary 
prerequisite.     Tinkey  v.  Langdon,  60  How.  Pr.  180. 

In  order  to  bring  a  party  into  contempt  for  disobedience  of 
an  order,  the  order  must  bo  served  upon  the  party  himself. 
Larton  v.  Seaman,  9  Paige,  609. 

A  receiver  is  the  creature  of  the  court,  a  mere  custodian, 
and  has  no  powers  except  those  conferred  upon  him  by  the 
order  of  his  appointment  and  by  the  course  and  practice  of 
chancery.  Yeager  v.  Wallace,  44  Pa.  St.  296;  Vcrplanck  v. 
The  Mercantile  Ins.  Co.,  2  Paige,  453;  Hooper  v.  Winston,  24 
111.  363;  Grant  v.  The  City  of  Davenport,  18  la.  194;  Beach 
on  Receivers,  Sec.  249. 

• 

Messrs.  Bisbee,  Keen  &  Reed,  for  appellee. 

Tok  ZLl  u 
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Respondent  had  been  served  in  the  suit  and  knew  a  receiver 
had  been  appointed  and  his  conduct  was  a  waiver  of  his  riglit 
to  demand  service  of  a  copy  of  tliernle.  People  v.  Kearney, 
21  How.  (N.  r.)  Pr.  74;  Newell  v.  Cutler,  19  Hun  (X.  Y.), 
74;  Park  v.  Park,  SO  N.  T.  156. 

The  receiver  in  this  case  was  fully  authorized  to  receive  the 
property  by  the  order  of  court,  and  the  authorities  cited  have 
no  application  in  the  case. 

But  appellant's  autliorities  are  not  law  in  this  State.  Our 
Supreme  Court  has  twice  held  that  after  a  party  is  brought 
into  court  he  is  presumed  to  know  of  each  step  taken,  and  no 
service  of  a  copy  of  the  order  or  decree  is  necessary.  Petrie 
v.  People,  40  111.  334;  O'Callaghan  v.  O'Callaghan,  09  111.  552. 

The  second  alleged  error  is  that  the  proceedings  were 
improperly  entitled,  because  not  conducted  in  the  name  of  the 
people.  The  petition  was  simply  entitled  in  the  suit  of  Joy 
V.  Stearnes,  in  the  matter  of  the  receivership;  afterward  the 
court  allowed  an  amendment  and  all  the  proceedings  were 
entitled  in  the  original  suit  and  in  the  name  of  the  people. 

A])pellant'8  position  is  answered  by  the  following  cases : 
Wightman  v.  Wightinan,  45  111.  167;  Goodwillio  v.  Milliman, 
59  111.  523;  U.  S.  v.  Wayne,  Wall.  C.  C.  134;  People  v.  Fer- 
ris, 9  Johns.  (N.  T.),  160;  Cluirch  v.  Muscatine,  2  la.  69; 
Stafford  v.  Brown,  4  Paige  (N.  Y.),  360;  Winslow  v.  Nayson, 
113  Mass.  411;  Eapalje  on  Contem])ts,  Sec.  95;  Sercomb  v. 
Catlin,  128  111.  556;  Mauderscliied  v.  District  Ct,  28  N.  W. 
Kep.  551;  Fisher  v.  Hayes,  6  F.  R.  63. 

Tlie  English  cases  are  to  the  effect  that  until  the  rule  to 
show  cause  is  made  absolute,  the  proceedings  should  be 
entitled  in  the  original  case  and  after  in  the  name  of  the 
people.  Rex  v.  Jones,  Strange,  704;  Rex  v.  Pierson,  And. 
313;  Rex  v.  Harrison,  6  T.  R.  641. 

Waterman,  J.  It  is  insisted  that  the  court  had  no  juris- 
diction because  a  copy  of  the  order  was  not  shown  to  Stearnes. 

Appellant  made  no  such  objection  in  his  answer,  and  thereby 
waived  this  irregularity.  Xewell  v.  Cutler,  19  Hun,  74-76; 
Wightman  v.  Wightman,  45  111.  167-175;  Park  v.  Park,  80 
N.  Y.  156-161. 
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He  did  not,  in  his  answer,  merely  make  an  excuse  for  not 
leaving  to  the  .receiver  when  demand  was  made  and  then  offer 
to  pay,  but  refused  to  pay  at  all.  If,  when  informed  of  the 
order,  the  money  was  under  his  control,  then  his  entire  con- 
duct has  since  been  contumacious  and  in  defiance  of  the 
authority  of  the  court. 

Tlie  order  was  sufficiently  full  and  explicit;  he  did  not  put 
his  defense  upon  any  misapprehension  of  its  terms. 

Xor  is  it  the  case,  as  is  argued,  that  appellant,  by  directing 
that  this  money  be  charged  to  him,  thereby  took  it  out  of  the 
category  of  firm  assets  and  made  it  private  property.  The 
interest  of  his  partner  and  of  creditors  in  the  firm  assets  can 
not  be  diverted  by  so  simple  a  proceeding,  more  especially 
when  had,  as  in  this  case,  after  a  bill  for  dissolution  has  been 
filed.  The  master  reported  that  all  of  the  witnesses  whose 
depositions  were  attached  to  his  report,  were  first  duly  sworn 
to  testify  the  truth  in  relation  to  the  matters  in  controversy. 
This  statement,  when  read  in  connection  with  the  order  of 
reference,  seems  to  answer  the  objection  of  the  respondent  that 
the  oath  administered  to  the  witnesses  was  in  the  chancery 
cause. 

The  court  has  found  that  appellant  had  in  his  possession 
when  the  demand  was  made  of  him,  the  sum  of  ?2,399.52, 
belonging  to  the  copartnership,  and  we  think  the  evidence  jus- 
tified such  conclusion. 

The  receiver  testifies  that  at  the  time  of  the  demand,  appel- 
lant said  he  had  collected  the  $2,350  and  had  the  money,  but 
that  he  would  not  turn  it  over;  appellant  denies  this,  but  his 
testimony  as  to  the  way  he  had  disposed  of  the  money  is  of 
such  a  nature  as  to  excite  suspicion  as  to  its  truthfulness,  and 
to  leave  the  impression  that  appellant,  when  aware  of  the  order 
of  the  court,  deliberately  went  to  work  to  render  such  order 
unavailing.  The  case  of  The  People  v.  Kearney,  21  How. 
Pr.  74-78,  is  in  point  as  to  such  conduct. 

It  is  insisted  that  the  proceedings  were  improperly  entitled. 
There  is  not  entire  agreement  among  the  authorities  in  respect 
to  the  way  in  which  proceedings  of  this  kind  should  be  entitled. 
In  this  State  the  proceeding  is  looked  upon  as  a  civil  execution 
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for  the  benefit  of  the  injured  party.     Buck  v.  Buck,  60  111. 
105, 106.     ' ' 

In  Winslow  v.  Nayson,  113  Mass.  411-420,  the  court  say: 
"  The  contempt  proceeding  is  really  but  an  incident  to  the 
principal  cause,  and  all  the  papera  relating  to  it  should  be  filed 
with  the  other  papers  in  the  case.  In  Sercomb  v.  Catlin,  128 
III.  556,  a  proceeding  entitled  in  the  name  of  the  receiver, 
under  which  the  defendant  was  adjudged  guilty,  was  aflSirmed. 

This  objection  seems  rather  immaterial  here,  as  appellant 
was  held  upon  proceedings  had  before  the  court;  and  by  its 
order  an  additional  title  was  there  given  to  the  action. 

It  appeal's  from  the  record  that  the  receiver  had  qualified 
before  he  made  the  demand;  that  it  was  in  the  power  of  the 
respondent  to  have  obeyed  the  order  of  the  court,  and  that  he 
ought  to  have  done  so. 

The  order  of  the  Circuit  Court  is  afiirmed. 

Order  qffirmed. 
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J.  L.  Bennett  et  al. 

Contracts  in  Bestraintof  Trade— Stenographer s^Practice^ 

1 .  The  question  for  determination  in  respect  to  contracts  in  restraint  of 
trade  is,  whether  the  restraint  is  such  only  as  to  afford  a  fair  protection  to 
the  interests  of  the  parties  in  favor  of  whom  it  is  sriven,  or  so  large  as  to 
interfere  with  the  interests  of  the  public;  for  whatever  is  injurious  to  the 
interests  of  the  latter  is  void  on  the  ground  of  public  policy. 

2.  An  agreement  which  in  its  object  or  necessary  operation  tends  to 
diminish  competition,  as  to  anything  the  public  have  for  sale,  or  it  is  nec- 
essary the  public  should  use,  is  void. 

3.  An  agreement  between  the  members  of  an  association  composed  of 
stenographers,  that  a  certain  schedule  of  prices  should  be  charged  by  them, 
and  providing  that  no  member  thereof  should  underbid  another,  is  against 
public  policy  and  void.    Tbe  law  will  not  enforce  any  such  undertaking. 


[Opinion  filed  July  23,  1891.] 
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Appeal  from  the  Circuit  Court  of  Cook  Countj;  the  Hon. 
Frank  Baker,  Judge,  presiding. 

The  declaration  in  this  case  set  forth  that  all  of  the  plaint- 
ifis  and  defendants  were  by  occupation  and  profession  stenog- 
raphers, and  were  members  of  an  organization  known  as  the 
Chicago  Law  Stenographers'  Association,  which  association 
had  adopted  a  schedule  of  rates,  which  were  reasonable,  and 
for  more  than  fifteen  years  have  been  the  established  rates 
among  law  stenographers,  and  had  been  and  are  now,  recog- 
nized as  reasonable  and  established  rates  by  judges  and  mem- 
bers of  the  legal  fraternity  of  the  city  of  Chicago  and  by  law 
stenographers;  and  that  there  had  been  during  said  time  no 
material  variation  from  said  rates  among  law  stenographers, 
and  the  rates  are  in  every  way  reasonable  and  fair;  and  that 
whereas,  in  consideration  of  the  like  promises  and  agreements 
on  the  part  of  the  plaintiflfs,  and  the  like  payment  of  the  mem- 
bership fee  of  $5  by  each  of  the  said  plaintiffs  to  become  mem- 
bers of  said  association,  the  said  defendants  did  promise  and 
agree  with  the  plaintiflfs  that  they  would  be  bound  in  their 
charges  for  work  by  the  schedule  of  rates  adopted  by  said 
association,  and  that  in  no  case  whore  the  defendants  had 
knowledge  of  the  existence  of  a  contract  or  reporting  arrange- 
ment between  the  plaintiflfs  and  any  other  person,  would  the 
defendants  attempt  by  underbidding  the  rate  of  charges  estab- 
lished by  said  Stenographers'  Association,  or  other  unfair 
means,  to  secure  said  reporting,  which  i^ate  was  a  reasonable 
rate  and  long  established  among  reporters,  and  was  for  trans- 
cript not  less  than  twenty  cents  per  folio  single  copy,  not  less 
than  twenty-five  cents  per  folio  two  copies,  not  less  than 
twenty-eight  cents  per  folio  for'  three  copies,  and  the  rate  of 
$10  per  diem  for  attendance;  and  whereas,  while  said  associa- 
tion was  in  existence  and  the  plaintiflfs  and  defendants  were 
members  thereof ,  the  plaintiflfs  entered  into  a  contract  or  report- 
ing arrangement  with  the  county  of  Cook,  by  which  the 
county  of  Cook  employed  the  plaintiflfs  to  report  and  furnish 
as  many  copies  of  transcript  as  it  should  want  of  the  proceed- 
ings in  the  trial  of  a  certain  case  then  pending  in  the  Criminal 
Court  of  Cook  County,  and  known  as  the  Cronin  trial,  which 
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emplojinent  with  the  county  of  Cook,  was  on  the  following 
terms,  to- wit:  At  the  rate  of  $10  per  day  for  attendance,  and 
tlie  regular  rates  for  transcripts,  as  established  by  the  Sten- 
ographers' Association,  the  plaintiffs  at  the  same  time  agree- 
ing with  said  county  to  do  the  work  if  the  county  should 
demand  it,  at  as  low  a  rate  as  any  reputable  and  established 
6tenogra})her  or  firm  of  stenogra])hers  should  in  good  faith 
bid  for  said  work;  yet  the  defendants  well  knowing  the  prem- 
ises and  the  reporting  arrangement  aforesaid,  did  endeavor  to 
secure  from  the  county  of  Cook  by  underbidding  and  other 
unfair  means,  employment  as  law  stenogra])hers  to  report  and 
furnish  copies  of  transcript  in  the  said  trial,  and  made  a  bid 
by  which  the  defendants  offered  to  do  tlie  work  at  the  follow- 
ing rates,  viz. :  ^5  per  day  for  attendance,  twenty  cents  per 
folio  for  a  single  copy,  twenty-two  cents  per  folio  for  two 
copies,  and  all  copies  above  two  copies  free  of  charge. 

And  thereupon  the  ])laintiff8,  because  of  said  bid  of  the 
defendants,  were  required  by  the  county  of  Cook  to  meet  the 
said  bid  of  the  defendants,  or  cease  their  employment  on  said 
trial,  as  by  the  terms  of  employment  tlie  county  had  the  right 
to  demand,  and  t]iereu])on  the  plaintiffs,  for  the  purpose  of 
remaining  in  said  employment,  on  said  trial,  did  meet  the  said 
bill  of  the  defendants,  and  afterward  reported  and  furnished 
transcripts  in  said  trial  at  the  rate  offered  by  liie  defendants, 
and  did  the  work  at  the  said  reduced  rates,  so  that  by  means 
of  the  premises  and  the  said  conduct  of  the  defendants,  the 
plaintiffs  have  been  deprived  of  divers  gains  and  profits,  which 
otherwise  would  have  accrued  to  them  from  reporting  and 
furnishing  transcripts  in  said  trial  under  the  regular  rates  of 
said  Stenographers'  Association,  and  in  accordance  with  the 
terms  of  their  originaj  bid  in  their  employment  by  the  county 
of  Cook,  and  have  suffered  damages  of  ^3,000. 

A  demurrer  to  the  declaration  was  sustained  and  the 
plaintiffs  appeal. 

Messrs.  Matz  &  Fisher,  for  appellants. 
The  constitution    and  by-laws  of  a   vOiUntary  association 
signed  by  the  members  thereof,  constitute  a  contract  binding 
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upon  said  mombors,  so  long  as  tliey  remain  in  said  association; 
and  this  extends  not  only  to  the  relations  of  the  members  to 
the  association  but  to  their  relations  to  one  another.  Wells 
V.  Ives,  97  N.  Y.  222  (p.  228);  Flint  v.  Pierce,  99  Mass.  08 
(p.  70);  White  v.  Brownell,  4  Abb.  Pr.  K  S.  193;  Hopkin- 
8(»n  V.  Marquis  of  Exeter,  L.  R.  5  Eq.  Cases,  63  (p.  67); 
White  V.  Brownell,  3  Abb.  Pr.  N.  S.  327;  Elsar  ^^  Alford,  1 
City  Court  Kep.  (N.  Y.)  123;  2  Am.'Ency.  Law  and  Eq.  70S; 
Masters'  Stevedores  Ass'n  v.  Walsh,  2  Daly,  1. 

In  Wells  V.  Ives,  97  K  Y.  228,  the  court  says: 

"The  provisions  of  the  constitution  and  .the  laws  of  the 
association  areobliojations  upon  the  parties  as  a  contract." 

In  the  case  of  Flint  v.  Pierce,  99  Mass.  QS,  in  refusing  to 
permit  an  outsider  to  hold  an  individual  member  of  a  cor- 
])oration  to  one  of  the  by-laws  of  the  corporation,  because 
there  was  no  privity  between  the  member  and  the  outsider, 
the  court  says,  on  page  70 : 

'•  The  oflice  of  a  by-law  is  to  regulate  the  conduct  and  define 
the  duties  of  the  members  toward  the  corporation  and 
between  themselves.  So  far  as  its  provisions  are  in  tlie  nature 
of  contract,  the  parties  tJiereto  are  the  members  of  the  associa- 
tion as  between  themselves,  or  the  corporation  upon  the  one 
side  and  its  individual  members  upon  the  otlier." 

In  White  v.  Brownell,  4  Abb.  Pr.  (N.  S.)  193,  the  court 
says: 

"  Individuals  who  form  themselves  into  a  voluntary  associa- 
tion for  a  common  object  may  agree  to  be  governed  by  such 
rules  as  they  think  proper  to  adopt,  if  there  is  nothing  in 
them  in  conflict  with  the  law  of  the  land,  and  those  who 
become  members  of  the  body  are  ])resumed  to  know  them — 
to  have  assented  to  them — and  they  are  bound  by  them." 

In  Ilopkinson  v.  Marquis  of  Exeter,  the  court  says,  speak- 
ing of  a  club: 

"In  order  to  secure  the  principal  object  of  the  club,  the 
members  generally  enter  into  a  written  contract  in  the  form 
of  rules,"  and  the  court  decides  the  rules  binding  upon  the 
members. 

In  White  v.  Brownell,  3  Abb.  Pr.  Hep.  (N.  S.)  p.  327,  the 
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court  says  in  speaking  of  the  Now  York  Open  Board  of 
Brokers : 

^' As  this  association  is  not  orp^anized  in  pursuance  of  any 
statute,  nor  are  the  terms  of  membership  fixed  by  principles 
of  the  common  law,  it  follows  that  the  agreement  which  the 
members  make  among  themselves  on  the  subject  must  estab- 
lish and  determine  the  rights  of  the  parties  on  the  subject. 
The  constitution  of  the  association  and  its  laws  agreed  upon 
by  the  members  contain  all  the  stipulations  of  the  parties  and 
form  the  law  which  should  govern.  *  *  *  The  couit 
must  regard  the  constitution  and  laws  of  this  board  as  the 
contract  by  which  all  the  members  are  bound." 

In  Elsar  v.  Alford,  1  City  Ct  Rep.  124  (N.  T.),  the  court 
holds  tliat  the  members  of  a  voluntary  unincorporated  society 
are  bound  by  the  by-laws  of  such  society,  whether  they  are 
reasonable  or  not 

And  there  is  this  note  to  the  case: 

**  An  unincoi-porated  society  on  the  other  hand  is  regarded 
as  a  sort  of  copartnership,  and  its  articles  of  copartnership  are 
binding  on  its  members,  so  long  as  they  agree  to  be  bound  by 
them." 

See,  also,  Volume  2,  Am.  &  Ei\g.  Ency.  Law  and  Equity, 
p.  708,  where  this  proposition  that  the  constitution  and  by-laws 
of  an  association  constitute  a  valid  contract  is  treated,  and  is 
shown  to  be  well  established. 

Having  established  the  proposition  that  there  was  a  contract 
relationship  existing  between  the  members  of  the  Stenog- 
raphers' Association,  we  refer  to  the  case  of  Collins  v.  Locke, 
L.  R.  4  Appeal  Cases,  674,  as  being  conclusive  of  the  further 
proposition  that  where  many  persons  have  entered  into  a  con- 
tract, such  as  the  contract  in  question,  one  of  the  parties  to 
the  agreement  who  is  specially  injured  by  the  especial  fault  of 
another  party  to  the  agreement,  may  sue  said  other  party  in 
assumpsit  without  joining  the  remaining  parties  to  the  agree- 
ment, either  as  plaintiffs  or  defendants. 

In  this  case  four  parties  had  entered  into  a  written  contract 
dividing  up  tlie  stevedoring  business  of  Melbourne,  Australia, 
and  making  various  covenants  in  regard  thereto.     Locke,  one 
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of  the  parties  to  the  agreement,  sned  Collins,  another  party 
(without  joining  the  other  persons  who  signed  the  agreement), 
for  the  particular  damage  he  had  sustained  by  reason  of  a 
breach  of  the  contract  by  Collins.  The  court  sustained  the 
claim  of  the  plaintiff,  Locke,  his  right  to  sue  the  particular 
wrongdoer  without  joining  the  other  parties  to  the  agreement 
being  unquestioned. 

In  reference  to  the  consideration  of  the  contract,  even  were 
there  no  payment  of  $5  to  become  members  of  the  association, 
which  money  was  used  for  the  general  benefit  of  the  members 
of  the  association,  the  mutual  agreement  to  observe  the  con- 
stitution and  by-laws  of  the  association,  to  do  certain  acts,  and 
to  refrain  from  doing  certain  other  acts,  were  a  sufficient  con- 
sideration and  will  support  the  contract.  That  a  promise  is 
a  good  consideration  for  a  promise  is  well  sustained.  Funk  v. 
Hogh,  29  111.  145;  Cooke  v.  Murphy,  70  III.  96;  Crane  v.  Hutch- 
inson, 3  111.  App.  80. 

No  appearance  for  appellees. 

Waterman,  J.  It  is  impossible  to  reconcile  the  numerous 
cases  upon  the  subject  of  contracts  and  combinations  in 
restraint  of  trade.  Beginning  with  the  cause  reported  in  Year 
Book  2d,  Henry  V,  in  which  the  irascible  Judge  Hall,  three 
quarters  of  a  century  before  the  discovery  of  America,  upon 
an  attempt  to  enforce  an  obligation  entered  into  in  consider- 
ation that  the  defendant  did  not  use  his  dyer's  craft  within  the 
city  for  a  certain  time,  to  wit,  for  half  a  year,  thundered  out 
in  bad  French :  *'  A  ma  intent  voiis purres avoir demurre  sur 
luy  que  obligation  est  void  eo  que  le  condition  est  encounter 
common  ley^  H  per  Dieu^  si  le  plaintiff  fut  icy,  il  irra  al 
prison  tang  il  ul  fait  fine  al  RoyP  (In  my  opinion  you 
might  have  demurred  upon  him,  that  the  obligation  is  void 
inasmuch  as  the  condition  is  against  the  common  law;  and  by 
G —  if  the  plaintiff  were  here  he  should  go  to  prison  till  he 
paid  a  fine  to  the  king.)  Down  to  the  present  time,  the  fluctu- 
ating opinions,  based  as  they  have  been  upon  considerations  of 
public  policy,  have  shifted  now  in  this  direction,  and  then  in 
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that,  as  cases  decided  upon  what  is  thought  to  be  for  the  best 
of  the  whole  community,  ever  have  and  ever  must,  vary  in 
accordance  with  the  changing  ideas  of  wherein  the  public  wel- 
fare rests.  If  any  rule  can  be  said  to  be  deducible  from  the 
authorities,  it  is  that  the  question  for  determination  in  respect 
to  contracts  in  restraint  of  trade  is,  whether  the  restraint  is 
reasonable  or  not,  that  is,  whether  the  rostra mt  is  such  only 
as  to  afford  a  fair  protection  to  the  interests  of  the  parties  in 
favor  of  whom  it  is  given,  and  is  not  so  large  as  to  interfere 
with  the  interests  of  the  public.  As  the  Supreme  Court  of 
this  State  say,  in  the  case  of  Kraft  et  al.  v.  McConoughy, 
'*  Wliatever  is  injurious  to  the  interests  of  the  public  is  void 
on  the  ground  of  public  policy;"  and  again,  *'  So  long  as  com- 
petition is  free,  the  interests  of  the  public  are  safe;"  it  being 
understood  that  all  general  restraints  of  trade  are  unreason- 
able, and  arc,  therefore,  contrary  to  public  policy,  illegal  and 
void.  As  to  any  restraint  of  trade,  as,  if  it  is  unreasonable  it 
is  void,  the  question  arises,  what  is  meant  by  a  reasonable 
restraint?  Does  it,  as  is  argued  in  this  ease,  in  cases  of  this 
nature,  and  in  contracts  in  res])ect  to  the  sale  of  commodities, 
mean  only  that  tlie  restriction  as  to  price  shall  be  reasonable, 
or  does  it  include  more  than  tliis  ?  If  restricted  to  agreements 
as  to  price,  can  it  be  said  that  so  long  as  any  one  individual  is 
able  and  willing  to  sell  flour  for  ?5  a  barrel,  $6  a  barrel  is  a 
reasonable  price?  In  other  words,  in  any  cause  wherein  it 
clearly  appears  that  one  individual  is  able  and  willing  to  sup- 
ply a  commodity  at  a  price  considerably  below  what  a  dozen 
or  a  hundred  experts  may  say  is  a  reasonable  price  for  such 
article,  will  the  testimony  of  the  great  number  of  exjierts  tes- 
tifying as  to  their  opinion  of  what  is  a  reasonable  price,  be 
allowed  to  outweigh  the  undisputed  fact  that  one  individual, 
in  the  teeth  of  their  assertions,  is  able  and  willing  to  supply 
the  article  to  all  who  wish  it  at  the  lower  rates,  and  have  not 
the  public,  witholit  reference  to  price,  an  interest  iu  seeing 
that  individuals  shall  not  bind  themselves,  either  directly  or 
indirectly,  not  to  engage  in  useful  callings,  and  to  perform 
useful  service,  except  such  engagements  shall  apply  only  to  a 
limited  territory,  that  is,  to  a  territory  so  limited  that  tlie 
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court  can  see  that  the  publig  have  "not,  by  the  contract,  been 
deprived  of  the  benefit  which  it  might  receive  from  the  tal- 
ents and  the  service  of  the  individual  in  the  calling  or  busi- 
ness concerning  which  the  contract  is  made?  As  the  Supreme 
Court  of  the  United  States  has  said  in  Oregon  Steam  Naviga- 
tion Co.  V.  Winsor,  20  Wall.  64,  "There  are  two  principal 
grounds  upon  which  the  doctrine  is  founded  that  a  contract  in 
restraint  of  trade  is  void  as  against  public  policy.  One  is, 
the  injury  to  the  public  by  being  deprived  of  the  restricted 
party's  industry;  the  other  is,  the  injury  to  the  party  himself 
by  being  precluded  from  pursuing  his  occupation,  and  thus 
being  prevented  from  supporting  himself  and  his  family.  * 
*  *  The  country  suffers  tlie  loss  in  both  cases,  and  the  ])arty 
is  deprived  of  his  occupation,  or  is  obliged  to  expatriate  him- 
self in  order  to  follow  it.  A  contract  that  is  open  to  such 
grave  objections  is  clearly  against  public  policy." 

It  has  from  time  immemorial  been  an  industrial  maxim  that 
competition  is  the  life  of  trade,  while  monopolies  have  always 
been  odious.  Combinations  looking  to  the  destruction  of  com- 
petition have,  therefore,  always  been  unfavorably  regarded  by 
the  law,  for  it  is  manifest  that  without  competition  there  can 
be  no  such  thing  as  freedom  of  trade.  As  Chief  Jut^tice 
Cooley  has  said,  "The  advantages  of  unrestricted  competi- 
tion are  apparent  to  the  public  in  industrial  life  all  about  us, 
and  while  in  some  kinds  of  business  this  is  sharp,  yet  selfish- 
ness is  generally  suflSciently  active  and  sufficiently  intelligent 
to  prevent  its  becoming  ruinous;"  and  as  was  said  in  Metzger 
V.  Cleveland  &  Adams,  3  Ind.  Law  Mag.  42,  "The  maxim 
that  competition  is  the  life  of  trade,  is  not  the  language  of  the 
street  alone;  it  is  a  proverb  in  law.  *  *  *  The  law  favors 
trade,  and  its  first  aim  is  to  promote  the  public  interest,  and  after 
that  to  preserve  individual  rights,  and  it  will  not  permit  any 
one  to  restrain  a  person  from  doing  what  the  public  welfare 
requires  that  lie  should  do."  That  disasters  sometimes  result 
from  competition,  and  injuries  to  the  public  sometimes  grow 
therefrom,  is  no  more  a  reason  why  the  policy  of  the  law  in 
respect  to  competition  should  be  abandoned,  than  are  the 
unfortunate  marriages  which  too  frequently  occur,  and  the 
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evils  incident  to  the  public  as  well  as  to  individuals  therefrom 
a  reason  why  the  institution  of  marriage  should  be  abolished, 
or  the  law  in  respect  to  it  radically  changed.  Man  is  an  im- 
perfect being,  therefore  all  things  made  and  carried  on  by  him 
operate  with  more  or  less  imperfection.  Whatever  may  have 
been  the  rule  centuries  ago,  it  is  now  established  that  it  is  not 
an  oflFense  for  workmen  to  combine  to  raise  the  rate  of  wages, 
but  the  question  in  this  case  is  not  whether  a  combination  to 
keep  up  prices  is  an  offense,  but  whether  the  law  so  sanctions 
agreements  of  this  kind  that  it  will  enforce  the  fulfillment  of 
them  by  compelling  the  party  who  breaks  the  contract  to  pay 
such  penalty  or  such  damages  as  the  agreement  provides. 

If  the  landlords  of  a  city  should,  by  an  agreement  among 
themselves,  contract  that  they  would  not  let  any  tenement  or 
room  for  housekeeping  purposes,  at  a  rental  of  less  than  $20 
per  month,  and  that  whoever  violated  such  contract  should 
pay  to  the  association  a  penalty  and  be  h'able  for  all  damages 
which  any  party  to  the  contract  might  sustain  in  consequence 
of  the  violation  thereof,  would  the  courts  enforce  the  collec- 
tion of  such  penalty  or  damages  because  the  allegation  was 
made  and  the  preponderance  of  evidence  showed  that  the  rate 
so  fixed  was  a  reasonable  one  ?  And  still  more,  would  the 
court  sustain  an  action  brought  for  such  penalty  or  such  dam- 
age if  it  appeared  in  evidence  that  any  person  in  the  city  was 
able  and  willing  to  furnish  such  tenement  or  rooms  for  a  less 
sum  than  that  fixed  by  the  association  ? 

Or,  if  the  physicians  of  a  city  should  agree  that  no  one  of 
their  number  should  visit  any  sick  person  without  a  fee  of  $2 
paid  in  advance,  and  that  whoever  violated  this  compact  should 
pay  a  penalty  of  $100,  or  compensate  the  physician  whose 
custom  or  business  lie  had  taken  away  by  such  violation,  would 
not  the  courts  refuse  to  enforce  such  a  contract,  notwithstand- 
ing it  might  be  of  the  opinion  that  the  rate  fixed  and  the 
provision  for  advance  payment  was  as  regards  the  physicians^ 
a  reasonable  one  ?  Would  it  not  hold  that  the  public  had  inter- 
ests in  reference  to  siich  matter  ?  Or,  if  a  trustee,  entitled  to 
a  reasonable  compensation  for  his  services  and  to  his  reasonable 
expenditures,  should  report  to   the  court  that  he  had  paid 
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Btdnographers  at  the  rate  of  $10  a  day,  would  the  court  allow 
him  that  sum,  in  the  face  of  the  undisputed  fact  that  he  could 
have  employed  other  stenographers,  equally  competent,  for  $5 
a  day?  Has  any  court  ever  held  that  for  one  charged  with  a 
duty  to  another,  it  is  reasonable  to  pay,  either  for  commodities  or 
labor,  a  larger  sum  than  the  article  can  readily  be  obtained  for? 

A  large  proportion  of  the  cases  in  restraint  of  trade,  to 
which  our  attention  has  been  called,  where  such  restraints, 
being  partial  and  limited, have  been  held  valid  and  enforceable, 
are  cases  in  which  a  party  selling  out  his  stock  of  goods, 
machinery,  tools,  fixtures,  lease  or  premises,  has  also  sold  there- 
with the  good  will  of  his  business,  and  as  a  means  of  securing 
to  the  purchaser  such  good  will,  has  covenanted  that  for  a 
limited  time,  or  within  a  limited  distance,  ho  would  not  carry 
on  his  former  trade  or  business.  , 

It  was  said  by  the  vice-chancellor,  in  Leather  Cloth  Co.  v. 
Lorsont,  Law  Kep.  9th  Eq.:  "  All  the  cases  in  regard  to 
restraintB  of  trade,  when  they  come  to  be  examined,  seem  to 
establish  this  principle,  that  all  restraints  upon  trade  are  bad, 
as  being  in  violation  of  public  policy,  unless  they  are  natural, 
and  not  unreasonable  for  the  protection  of  the  parties  in  dealing 
legally  with  some  subject-matter  of  contract.  The  principle 
is  this:  Public  policy  requires  that  ev^ry  man  shall  be  at  lib- 
erty to  work  for  himself,  and  shall  not  be  at  liberty  to  deprive 
himself  or  the  State  of  his  labor,  skill  or  talent  by  any  con- 
tract that  he  enters  into.  On  the  other  hand,  public  policy 
requires  that  when  a  man  has,  by  skill  or  other  means,  obtained 
something  which  he  wants  to  sell,  he  should  be  at  liberty  to 
sell  it  in  the  most  advantageous  way  in  the  market,  and  in 
order  to  enable  him  to  sell  it  advantageously  in  the  market,  it 
is  necessary  that  he  should  be  able  to  preclude  himself  from 
entering  into  competition  with  the  purchaser.  In  such  a  case 
the  same  public  policy  that  enables  him  to  do  that  does  not 
restrain  him  from  alienating  that  which  he  wants  to  alienate, 
and  therefore  enables  him  to  enter  into  any .  stipulation,  how- 
ever restrictive  it  is,  provided  that  restriction,  in  the  judgment 
of  the  court,  is  not  unreasonable,  having  regard  to  the  subject- 
matter  of  the  contract," 
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Bronson,  J.,  in  Chappell  t.  Brockway,  21  Wend.  157,  de- 
clares the  rule  to  be  that  "It  is  not  enough  that  there  may  be 
such  a  consideration  as  would  be  sutticient  to  uphold  a  contract 
in  which  the  public  liad  no  interest.  Whatever  may  be  the 
pecuniary  condition,  it  must  appear,  in  addition,  that  there 
was  some  good  reason  for  entering  into  the  contract,  and  that 
it  imposes  no  restraint  upon  one  party  which  is  not  beneficial 
to  the  other."  To  the  same  effect  is  the  opinion  given  in  Ross 
V.  Sadgbur,  21  Wend.  166,  and  also  that  in  the  leading  case  of 
Mitchell  V.  Eeynolds,  1  P.  Williams,  181. 

There  is  another  reason  why  this  action  can  not  be  main- 
tained. Any  agreement,  which,  in  its  object  or  necessary 
operation,  tends  to  diminish  comj)etition  as  to  anything  the 
public  have  for  sale,  or  it  is  necessary  that  the  public  should 
use,  is  void.  Public  policy  requires  that  the  public  shall 
obtain  the  things  necessary  for  its  use  upon  fair  com})etition 
in  a  free  and  open  market,  or  under  such  rules  and  regulations 
as  the  public  laws  may  prescribe.  The  contract  mentioned  in 
this  case,  which  it  is  said  the  plaintiffs  had  obtained,  was  one 
with  the  county  of  Cook;  the  service  rendered  was  being 
performed  for  the  public;  the  public  authorities  had  no  right 
to  pay  a  larger  sum  than  that  for  which  they  could  get  the 
work  satisfactorily  done,  and  any  agreement  depriving  the 
county  of  its  right  to  secure  the  performance  of  this  work 
from  any  one  competent  to  do  it,  was  void,  as  opposed  to 
public  policy.  The  authorities  upon  this  subject  are  numer- 
ous. Greenhood  on  Public  Policy,  page  177 ;  Gulick  v.  Bailey, 
10  X.  J.  Law,  102;  Gibbs  v.  Smith,  115  Mass.  592;  Atchison 
v.  Mallon,  43  N.  T.  147 ;  Woodworth  v.  Bennett,  43  N.  Y. 
273;  People  v.  Lord,  6  Hun,  390;  Engelman  v.  Skrainka,  14 
Mo.  App.  438;  Hale  v.  Henderson,  4  Hump.  (Tenn.)  198: 
Hannah  v.  Fife,  27  Mich.  173;  Woodruff  v.  Berry,  40  Ark. 
251 ;  Noyes  v.  Day,  14  Yt.  384;  King  v.  Winants,  71  N.  C. 
4G9. 

We  are  of  the  opinion  that  the  agreement  set  up  in  the 
declaration  was  contrary  to  public  policy  and  therefore  void. 
Parties  who  make  such  promises  must  depend  upon  the  dispo- 
sition of  the  promisors  to  keep  the  same;  the  law  will  not 
enforce  such  undertakings. 
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Why  the  appellees  failed  to  tile  a  brief  in  this  case  or  sug- 
gest any  reasons  why  this  judgment  should  not  be  reversed, 
we  do  not  know. 

The  judgment  of  the  court  below  sustaining  the  demurrer 
to  the  declaration  is  affirmed. 

Judgment  affirmed. 


Dunham  Towing  &  Wrecking  Company 

V. 

Emily  Daudelin,  Administratrix. 

Personal  Injuries —  Negligence  —  Contributory  Negligence  —  Towing 
Company, 


'  41    175 

46    38.") 

1438  4ffl 

I  41     J 75 
I  60    454 

41       175 
108     1190 


1.  A  person  upon  his  own  premises  is  not  required  to  keep  watch  lest  he 
may  be  injured  by  the  acts  of  those  who  trespass  thereon. 

2.  Tbe  ri^ht  of  passage  up  and  down  a  navigable  river  extends  only  to 
the  dock  line;  any  interference  with  property  upon  such  docks  by  the  bows, 
masts  or  attachments  of  any  vessel,  would  be  a  trespass. 

3.  The  law  does  not  require  a  person,  suddenly  placed  in  a  position  of 
great  peril,  to  exercise  that  coolness  of  judgment  which,  under  other  cir- 
cumstances, he  would  exercise,  or  which  prudent  men  ordinarily  exercise, 
but  takes  note  of  the  fact  that  few  persons,  when  suddenly  called  upon  to 
act  hastily,  do  not  act  less  wisely  than  they  would  have  done  had  they  been 
afforded  time  for  deliberation. 

4.  A  wrongdoer,  who  placed  a  person  injured  in  a  position  of  extreme 
peril,  can  not  be  heard  to  urge,  in  an  action  brought  to  recover  for  such 
injury,  that  the  plaintiff  in  the  excitement  of  the  moment  failed  to  do  that 
which  was  best  for  Kis  own  safety. 

5.  In  an  action  brought  by  an  administratrix  to  recover  for  the  death  of 
her  intestate,  the  same  having  occurred,  as  alleged,  throujorh  the  negligence 
of  a  towing  and  wrecking  company,  the  jibboom  of  a  vessel  being  towed 
by  one  of  its  tugs,  out  of  a  slip,  striking  a  scaffold  some  distance  from  the 
dock  line,  upon  which  deceased  was  at  work,  preci  pi  tilting  him  therefrom, 
this  court  declines,  in  yiew  of  the  evidence,  to  interfere  with  the  judgment 
for  the  plaintiff. 

[Opinion  filed  July  23,  1891.] 

Appeal  from  the  Cirenit  Court  of  Cook  County;  the  Hon. 
Frank  Baker,  Judge,  presiding. 
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In  this  case  it  appeared  that  leading  into  the  eonth  branch 
of  the  Chicago  river,  in  the  city  of  Chicago,  is  the  Santa  Fe 
slip,  so-called.  On  the  east  side  of  this  slip  and  extending 
from  a  point  near  the  river  bank  is  the  Santa  Fe  elevator. 
On  the  west  side  of  the  elevator,  next  to  the  slip,  are  nine 
chutes  about  thirty  feet  high,  by  which  grain  vessels  arc 
unloaded.  On  the  28th  day  of  May,  18S9,  Joseph  Daudelin, 
the  deceased,  and  his  brother  Felix,  were  at  work  repair- 
ing the  cast-iron  hoods  that  cover  the  upper  ends  of  thceo 
chutes.  At  the  time  of  the  accident  complained  of  they  had 
been  there  at  work  for  two  days.  While  at  work  they  stood 
upon  a  scaflfold,  which  was  about  twenty-eight  feet  above  the 
dock,  below  and  close  up  to  the  hoods  over  the  chutes.  The 
scaflfold  was  reached  by  a  ladder  from  below,  which  ladder 
was  not  disturbed  by  the  accident. 

The  appellant,  a  corporation  engaged  in  the  business  of 
towing  and  wrecking,  was  the  owner  of  the  tug  Eobbie  Dun- 
ham, the  crew  of  which  were  with  the  tug  on  the  28th  day  of 
May,  endeavoring  to  take  the  schooner  Lookout,  out  of  the 
slip.  In  so  doing  the  tug  gave  the  schooner  a  pull  to  give 
her  headway,  then  dropped  the  line,  and  steamed  back  to  make 
fast  to  the  vessel  alongside,  so  that  the  tug  might  have  full 
control  of  her.  The  wind  was  blowing  brisk  from  the  c^j^t. 
When  the  tug  dropped  its  line  the  stern  of  the  Lookout  began 
to  swing  toward  the  west  and  the  bow  toward  the  east  and 
toward  the  elevator.  As  soon  as  possible  the  tug  made  fast 
by  the  bow  line  and  was  pushing  to  crowd  the  stern  of  the 
schooner  in  toward  the  elevator  and  to  swing  the  bow  away, 
when  the  guy  rope  leading  from  the  end  of  the  jibboom  to 
the  mast  of  the  schooner,  caught  the  corner  of  the  scaflfold, 
upon  which  deceased  and  his  brother  were  standing,  and  at 
or  about  the  same  instant  the  jibboom  struck  the  side  of  tlie 
elevator  and  the  chute,  turning  the  latter.  Felix  Daudelin 
stood  on  the  north  end  of  the  scaflFold,  while  deceased  was 
upon  the  south  end.  They  had  seen  the  vessel  approaching 
and  deceased  called  out  to  Felix,  "You  hold  on  to  your  rope." 
Deceased  at  that  time  had  hold  of  his  rone.  Deceased  seems 
then  to  have  let  go  of  the  rope  supporting  the  platform,  and 
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seized  hold  of  the  jibboom  stay  of  the  Lookout,  this  being 
done  at  the  same  time  that  the  jibboom  struck  the  elevator ' 
and  spout,  breaking  the  jibboom  so  that  it  fell  away,  whereby 
deceased  pitched  forward  and  fell  to  the  dock  below,  being 
killed  by  tlie  fall.  Felix  Daudelin  remained  upon  the  scaffold. 
The  scaffold  itself  was  broken  or  wrecked  about  the  hole 
through  which  the  spout  passed,  but  the  rest  of  it  remained 
intact  except  that  it  was  twisted.  The  tools  upon  it  were  not 
knocked  off. 

Suit  was  brought  by  the  administratrix  of  Joseph  Daude- 
lin, in  which  suit  the  jury  found  that  his  death  was  caused  by 
the  negligence  of  the  defejidant.  Judgment  was  entered 
upon  the  verdict  and  appellant  brings  this  appeal. 

Mr.  W.  W.  Gurley,  for  appellant. 

Messrs.  Samuel  B.  Foster  and  Edward  J.  MoArdt^,  for 
appellee. 

• 

Waterman,  J.  Itis  insisted  by  appellant  that  the  judgment 
in  this  case  can  not  be  sustained,  because  the  record,  it  is  claimed, 
shows  that  deceased,  both  before  and  at  the  time  of  the  accident, 
was  not  exercising  ordinary  diligence.  It  is  said  that  the  ves- 
sels and  tugs  were  rightfully  in  the  slip,  and  that  deceased 
had  notice  that  those  vessels  were  liable  to  be  towed  out  of 
the  slip  at  any  time;  that  deceased  had  notice  of  the  uses  to 
which  this  slip  was  put;  that  he  had  worked  on  the  elevator 
from  the  time  it  was  built;  that,  as  one  who  is  on  a  railroad 
track  must  take  notice  that  trains  are  liable  to  run  thereon, 
and  that  one  who  is  in  the  street  must  observe  that  others 
have  a  right  to  use  that  thoroughfare,  so  he  must  have  known 
that  jibbooms  may  extend  over  the  dock  line;  that  the  winds 
blow;  that  ships  can  not  be  managed  with  entire  certainty, 
and  so  that  it  was  gross  negligence — certainly  not  ordinary 
care — for  him  to  sit  in  this  elevated  position,  twenty-eight 
feet  above  the  dock,  working  with  his  back  to  the  river 
regardless  of  what  vessels  and  tugs  therein  were  doing. 

This  insistance  of  appellant  must  bo  predicated  upon  the 
idea  that  in  towing  vessels  out  of  the  slip,  appellant  had  a 
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right  to  do  bo  in  each  a  raanncr  that  their  bowsprits  would 
project  over  the  dock,  for  it  is  clear  that  if  appellant  had  no 
such  right,  then  the  deceased  was  not  bound  to  take  any  note 
whatever  of  its  proceedings.  One  who  is  sitting  peacefully 
upon  his  own  premises  is  not  required  to  keep  watch  lest  he 
may  be  injured  by  the  acts  of  those  who  trespass  thereon. 

What  is  said  as  to  the  obligation  of  one  walking  on  a  rail- 
road track  or  passing  down  a  street  is  quite  true,  and  would 
be  applicable  to  this  ease  if  deceased  had  been  working  in  or 
above  any  part  of  the  river.  Bnt  it  appears,  and  appellant's 
counsel  states  in  his  brief,  that  the  scaffold  on  which  deceased 
was  working  was  on  the  river  side  of  the  elevator,  twelve 
feet  over  the  dock  line.  It  is  only  in  and  along  the  river  that 
vessels  have  a  right  to  move.  They  have  no  right  to  move, 
either  the  vessel  itself,  which  is  of  course  impossible,  or  any 
part  thereof,  the  masts,  spars  or  booms  along  and  above  the 
line  of  the  dock.  The  right  of  passage  up  and  down  the 
river  for  vessels  extends  only  to  the  dock  line.  Parties  have 
a  right  to,  and  in  many  instances  upon  the  Chicago  river, 
actually  do  construct  buildings  upon  the  dock  line,  and  any 
interference  with  or  breaking  into  such  buildings  by  the  bows, 
masts  or  attachments  of  any  vessels  would  be  a  trespass  upon 
the  rights  of  the  persons  owning  the  property  so  interfered 
with. 

When  the  jibboom  of  the  vessel  projected  over  the  dock 
line  and  struck  the  elevator,  it  was  in  a  position  where  it  had 
no  right  to  be,  and  where  appellant,  in  endeavoring  to  move 
this  schooner  out,  had  no  right  to  place  it  The  deceased  was 
not  called  upon,  situated  as  he  was  twelve  feet  inside  the  dock 
line,  to  be  upon  the  watch  to  see  that  some  one  did  not  tres- 
pass upon  the  ground  of  his  employer  by  moving  the  jibboom 
of  a  schooner  up  and  down  and  over  the  dock. 

In  the  case  of  Johnson  v.  The  Chicago  &  Pacific  Elevator 
Company,  105  111.  462,  a  judgment  for  damages  done  by  a  tug 
running  into  an  elevator  situated  on  the  bank  of  the  Chicago 
river,  was  aflSrmed.  It  is  true  that  in  that  suit  no  such  point 
as  is  insisted  upon  here  was  made.  It  does  not  seem  to  have 
occurred  to  the  defendants  in  that  case,  that  vessels  moving  up 
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and  down  the  Chicago  river  had  a  right  to  move  their  bow- 
sprits along  and  above  the  dock  as  far  as  nriight  be  necessary; 
and  no  case  has  been  cited,  and  we  are  aware  of  none  in  which 
it  has  been  held  that  the  right  of  vessels  moving  up  and  down 
a  navigable  stream  for  their  convenient  or  necessary  passage, 
extends  to  a  use  or  occupation  in  any  way  of  any  portion  of 
the  territory  bej^ond  the  line  of  the  dock. 

It  is  also  urged  that  deceased,  in  seizing  hold  of  the  jibboom 
stay  of  the  Lookout,  and  letting  go  of  the  rope  which  sup- 
ported the  platform,  not  only  failed  to  exercise  ordinary  dili- 
gence, but  was  reckless.  We  do  not  think  that  the  conduct 
of  deceased  in  this  regard  can  be  properly  characterized  as 
either  reckless  or  a  failure  to  exercise  ordinary  diligence. 

There  is  nothing  in  the  record  to  show  that  deceased  endeav- 
ored to  do  anything  other  than  what  he  thought  was  necessary 
and  best  for  his  own  safety.  Granting  that  he  made  a  mis- 
take as  to  what,  under  the  circumstances  and  in  the  emergency 
of  the  moment,  it  was  best  to  do,  his  conduct  then  amounts, 
not  to  a  failure  to  exercise  ordinary  care,  but  merely  to  a  mis- 
judgment  as  to  what,  in  the  endeavor  to  exercise  the  highest 
care,  it  was  best  to  do. 

The  law  not  only  does  not  require  a  person  suddenly  placed 
in  a  position  of  great  peril  to  exercise  that  coolness  of  judg- 
ment which,  under  other  circumstances,  he  would  exercise,  or 
whicih  prudent  men  ordinarily  exercise,  but  takes  note  of  the 
fact  that  there  are  few  persons  who,  when  suddenly  called  upon 
to  act  hastily,  do  not  act  less  wisely  than  they  would  have  done 
had  they  been  afforded  time  for  deliberation.  The  question 
is  not  what,  in  after  hours,  when  a  calm  review  of  all  the 
circumstances  can  be  taken,  and  when  results  are  known  which 
could  not  then  with  certainty  be  predicted,  one  can  see  it  was 
best  to  do,  but  wlietherthe  party,  under  the  circumstances  of 
peril  in  which  he  was  placed,  did  what,  at  the  time,  seemed  to 
him  the  prudent  thing  to  do.  Moreover,  it  is  to  be  borne  in 
mind  that  in  this  case  the  circumstance  of  sudden  peril  in 
which  the  deceased  was  placed,  and  the  necessity  for  hasty 
action  upon  his  part,  was  entirely  the  result  of  the  negligent 
conduct  of  appellant;  andthe  wrong  doer  can  hardly  be  heard 
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to  urge  that,  having  placed  deceased  in  this  position  of  extreme 
peril,  he,  in  the  surprise  and  excitement  of  the  moment,  failed 
to  do  that  which  was  best  for  his  own  secnrity. 

The  language  of  the  Supreme  Court  of  this  State  in  the 
case  of  C.  &  A.  R  R.  Co.  v.  Becker,  Adm'r,  76  111.  25-31,  ia 
applicable  to  this  case  : 

"Where,  for  instance,  the  defendant  has  been  guilty  of 
negligence,  but  seeks  to  defend  on  the  ground  that  the  party 
injured  might  have  avoided  the  injury  by  the  exercise  of 
ordinary  care  and  caution,  it  sometimes  happens  in  such  cases 
that  as  a  direct  and  immediate  cause  of  the  defendant's  negh'- 
gence  the  party  injured  was  placed  in  a  position  of  compulsion 
and  sudden  surprise,  bereft  of  independent  moral  agency  and 
opportunity  of  reflection.  In  such  a  case  it  would  be  against 
the  common  judgment  of  mankind  to  hold  the  injured  party 
either  morally  or  legally  responsible  for  conti'ibutory  negli- 
gence." 

It  is  true  that  the  wind  was  blowing  briskly  at  the  time  of 
the  accident,  but  it  does  not  appear  that  this  was  unknown  to 
the  managere  of  the  tug  at  the  time  thoy  commenced  their 
operations,  and  they  were  as  much  bound  to  take  note  of  what 
the  effect  of  the  wind  might  be  upon  the  movements  of  the 
vessel,  as  they  were  of  what  movement  might  be  imparted  to 
it  by  the  operation  of  the  tug  alone. 

This  accident  seems  to  have  been  the  result  of  the  negli- 
gent and  wrongful  conduct  of  appellant.  We  find  nothing 
whatever  to  show  that  deceased  was  not  exercising  ordinary 
care  and  diligence,  or  that  he  in  any  way  or  wise  failed,  under 
the  circumstances,  to  do  what,  in  the  peril  of  the  moment, 
seemed  to  him  best  for  his  own  safety. 

The  judgment  of  the  court  below  will  therefore  be  affirmed. 

Judg7)ient  affirmed. 
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Matilda  Schubart  et  al, 

V. 

Chicago  Gas  Light  &  Coke  Company  et  al, 

Corporafion9 — Gas  Companies — Trust — Monopoly — Exchange  of  Stock 
— Fraud — Sa  les — Pleading, 

1.  To  authorize  a  court  of  equity  to  set  aside  a  sale  because  made  upon 
fraudulent  representations,  it  must  appear  that  the  party  was  not  only  mis- 
led, but  misled  to  his  prejudice  or  injury.  Courts  of  equity  do  not,  any 
more  than  courts  of  law,  sit  for  the  purpose  of  enforcinar  moral  obliga- 
tions or  correcting  unconscientious  acts  which  are  followed  by  no  loss  or 
damage. 

2.  A  corporation  can  not  be  made  liable  for  loss  caused  by  the  false  rep- 
resentations of  its  officers  concerning  a  matter  about  which  they  are  not 
shown  andean  not  be  presumed,  to  have  had  any  authority  from  the  corpo- 
ration to  make  any  representations  whatsoever. 

3.  A  person  exchanging  gas  stock  for  the  certificates  of  a  trust,  composed 
of  all  the  gas  companies  of  a  given  municipality,  with  the  understanding 
that  such  trust  was  to  be  a  monopoly,  is  not  entitled  to  the  return  of  such 
stock,  although  alleging  that  the  exchange  was  induced  through  false  rep- 
resentations. 

4.  In  the  case  presented,  this  court  holds  that  the  bill  in  question  is  mul- 
tifarious and  wanting  in  equity,  and  declines  to  interfere  with  a  decree 
dismissing  the  same. 

*  • 

[Opinion  filed  July  23,  1891.] 

Appeal  from  the  Circuit  Court  of  Cook  Connty;  the 
Hon.  KioHASD  W.  CuFFORD,  Judge,  presiding. 

Complainants  filed  their  bill  setting  forth  that  they  are 
the  executors  of  the  will  of  Henry  Schubart  under  letters  issued 
December  3, 1887;  that  part  of  the  assets  of  the  estate  are  417 
shares  of  stock  of  the  Chicago  Gas  Trust  Co.;  that  prior  to 
February  16,  1887,  Henry  Schubart  had  been  the  owner  of 
585  shares  of  stock  of  the  Chicago  Gas  Light  &  Coke  Co., 
upon  which  date  last  named  its  assets  were  of  the  value  of 
between  five  and  six  million  dollai-s. 

That  at  that  time  and  before,  the  Chicago  Gas  Light  & 
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Coke  Co.,  through  its  officers  and  directors,  conceived  tlic 
gchemo  to  undervalue  the  proj>erty  of  tlie  company  and  its 
business  for  the  purpose  of  forming  a  gas  trust  company,  of 
which  the  Gas  Light  &  Coke  Co.  was  to  be  a  member. 

The  bill  then  sets  forth  the  sending  of  certain  circu]ai*s  to 
the  stockholders  of  the  Gas  Light  &  Coke  Co.,  containing 
statements  as  to  its  condition  and  prospects,  which,  it  is 
alleged,  were  false;  also  letters  received  by  Henry  Schubart^ 
sent,  it  is  alleged,  by  the  procurement  of  the  Gas  Light  & 
Coke  Co.,  the  contents  of  which  are  charged  to  have  been 
untrue;  one  of  said  letters  contained  an  offer  to  Henry  Schii- 
bart  of  f  42.50  for  each  l?2.5  share  of  stock;  another  contained 
an  offer  of  $37.50  tor  each  $25  share,  and  the  statement  that 
this  is  twenty-tliree  per  cent  more  than  the  actual  value  of 
the  stock,  as  shown  by  the  books  of  the  company. 

Most  of  the  other  statements  in  the  letter,  the  bill  alleges 
were  false,  but  tlie  truth  of  the  representation  as  to  the  actual 
value  of  the  stock  as  shown  by  the  books  of  the  company,  is 
not  controverted. 

Henry  Schubart  appears  from  the  bill  to  have  written 
several  letters  to  the  Gas  Light  &  Coke  Co.,  and  one  to  the 
Gas  Trust  Co.,  and  to  have  met  the  secretary  of  the  last 
named  company,  but  the  bill  fails  to  show  what  he  wrote,  or 
what  he  learned  at  his  interview  with  the  secretary  of  the 
Gas  Trust  Co.;  the  bill  also  fails  to  set  forth  tlie  circular  men- 
tioned in  the  letter  of  the  Gas  Trust  Co.  to  him,  under  dale 
of  Juno  11,  1887,  the  ju'oposition  contained  in  which  circular 
he  seems  to  have  accepted  and  acted  on. 

Among  other  communications  received  by  Henry  Schubart, 
were  the  following:  . 

*'  The  Equitable  Gas  Light  &  Fuel  Company,  of  Chicago. 

"30  Bkoad  Street,  New  York,  May  3d,  1878. 
"The  directors  of  the  Equitable  Gas  Light  and  Fuel  Com- 
pany of  Chicago,  beg  leave  to  lay  before  the  stockholders  the 
following  plan  of  settlement  of  the  affairs  of  the  company. 

"A  company  has  been  formed  by  leading  capitalists  of 
Philadelphia,  Chicago  and  New  York,  cJilled  the  Gas  Trust 
Company  of  Chicago.  The  stockholders  having  a  it^ajority  of 
the  shares  of  all  the  other  gas  companies  of  Chicago,  have 
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sold  their  holdings  for  paid  up  shares  in  the  Gas  Trust  Com- 
pany at  the  following  rate  for  the  whole  capital  stock  of  each 
company. 

"  For  stock  of  Consumers'  Gas  Company,  19,710  shares* 

"For  stock  of  Chicago   Gas  Light  and   Coke  Company, 
142,790  sliares, 

*'Set  aside   for  Equitable   Gas  Light  &  Fuel   Company, 
37,500  shares. 

"  For  stock  of  People's  Gas  Light  and   Coke  Company, 
40,000  shares. 

"  The  Gas  Trust  Company  will  control  the  whole  gas  busi- 
ness of  Chicago,  and  will  operate  all  the  companies  with 
economy  and  profit  The  directors  of  your  company  have 
declared  a  dividend  of  the  20,000  shares  of  Gas  Trust  Com- 
])any  stock,  received  for  the  20,000  shares  of  stock  of  the  com- 
pany lately  owned  in  the  People's  Company,  at  the  rate  of 
BGf  per  cent  to  each  share  of  your  company's  stock,  payable 
at  the  Central  Trust  Company,  New  York,  on  May  21,  1887, 
and  at  the  same  time  they  recommend  to  the  stockholders  of 
your  company  to  sell  their  shares  of  stock  for  paid  up  shares 
in  the  Gas  Trust  Company  on  the  terms  above  mentioned,  by 
which  each  share  of  Equitable  Gas  Light  and  Fuel  Company 
stock  will  receive  of  Gas  Trust  Company  stock  IJ  shares,  • 
to  wit,  1.25,  and  for  dividend  as  above,  iyiy^y  total  for  each 
share  of  Equitable  Company  stock  in  Gas  Trust  Company 
stock,  1.91f.  Careful  experts  estimate  that  the  latter  stock 
from  the  beginning  will  earn  four  per  cent  per  annum.  Tour 
company's  bonds  will  be  a  first  charge  on  the  company's  prop- 
erty, and  next  on  the  earnings  of  the  Gas  Trust  Company 
before  it  pays  dividends.  The  working  capital  of  all  the  com- 
panies will  be  at  the  beginning  about  $1,000,000  cash.  The 
surplus  assets  of  your  company  remain  in  the  treasury,  and  are 
your  contribution  to  that  sum.  The  Central  Trust  Company 
will  receive  your  stock  and  give  you  scrip  for  it,  and  for  your 
dividend  until  the  gas  company  is  ready  to  deliver  engraved 
certificates  for  the  same. 

(Signed)        **  Henry  Fitzhuoh, 

"  E.  J.  Jerzmanowskt, 
**  William  IL  Gbbhabd." 
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Schubart  also  received  through  the  office  of  the  Gas  Trust 
Compauy  the  following  letter : 

"Chicago,  June  11th,  1887. 

"  HeNKY  ScHtTBABT, 

160  Water  street,  New  York. 
^^  Dear  Sir:  I  enclose  you  a  circular  in  which  this  company 
offers  to  exchange  its  stock  for  your  585  shares  of  the  Chicago 
Gas  Light  and  Coke  Company's  stock,  at  the  rate  of  $71,35 
for  each  share  of  your  Chicago  G.  L.  &  C.  Co.  stock.  In  other 
words,  the  company  offers  you  285  per  cent  for  your  old 
stock,  payable  in  the  stock  of  the  Trust  Company — almost 
three  shares  for  one.  This  is  at  the  rate  mentioned  in  the 
circular  of  the  Equitable  Gas  Company,  which  you  showed 
me  when  I  was  in  New  York. 

"  Yours  truly, 

**  F.  P.  Addicks,  Secretary.*' 
And  also  the  following: 

"Pbesident's  Office,  Chicago  Gas  Trust  Company. 

Chicago,  June  23d,  1SS7. 
"  Mr.  Henry  ScHtiBART, 

160  Water  street,  New  York  City. 

"  Dear  Sir:  Your  favor  of  the  20th  inst.  to  hand,  and  con- 
tents noted.  I,  this  day,  delivered  to  the  Illinois  Bank,  the 
correspondent  of  your  bank  here  in  Chicago,  certificates  for 
417  shares  and  a  fractional  certificate  for  thirty-nine  hundred 
and  seventy-five  ten  thousandths  of  a  share,  in  exchange  for 
the  685  shares  of  the  Chicago  Gas  Light  &  Coke  Company's 
stock,  delivered  by  them  for  your  account.  I  neglected  to 
state  in  my  circular  that  the  company  will  buy  such  fractional 
shares  as  this  at  sixty  per  cent.  If  you,  therefore,  will  indorse 
this  certificate  for  the  fraction,  and  return  to  me,  I  will  for- 
ward you  a  draft  for  the  amount. 

"  In  regard  to  the  $2,000  of  income  bonds  of  the  Consum- 
ers' Gas  Company,  they  are  being  redeemed,  par  for  par,  in 
the  stock  of  the  Chicago  Gas  Trust  Company.  If  you  will 
forward  them  to  the  Union  National  Bank,  Chicago,  they  will 
give  receipts  for  the  same,  which  will  entitle  you  to  the  stock 
of  the  Chicago  Gas  Trust  Company  as  soon  as  the  engraved 
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certificates  are  ready.  The  same  bank  is  also  redeeming  the 
new  stock  of  the  Consumers'  Gas  Company  at  $65.70  per 
share,  payable  in  the  Chicago  Gas  Trust  Company's  stock. 
They  will  issue  their  receipt  for  this  stoc^  in  the  same  way  as 
for  the  income  bonds,  to  be  replaced  by  the  regular  engraved 
certificates  of  this  company  as  soon  as  they  are  finished. 

"  I  would  also  state  that  the  printed  stock  forwarded  you  for 
your  Chicago  Gas  Light  &  Coke  Company  stock  will  be  replaced 
by  the  engraved  certificates  as  soon  as  finished,  and  arrange- 
ments will  be  made  so  that  it  can  be  taken  in  New  York, 
and  save  you  the  trouble  of  forwarding  the  certificates  to 
this  city  again.  The  thirty  shares  of  the  Consumers'  Gas 
Fuel  &  Light  Company  stock  which  you  still  hold,  had  really 
no  value.  The  option  to  exchange  it  for  the  income  bonds  has 
long  since  expired,  but  if  you  will  forward  me  the  thirty 
shares,  I  think  I  can  get  you  the  same  for  it  in  Chicago  Ga^ 
Trust  Company  stock  as  if  you  had  availed  yourself  of  the 
option  to  exchange  it  for  the  income  bonds;  that  is,  you  would 
have  gotten  $300  income  bonds  for  the  thirty  shares.  I  will 
try  and  get  you  the  same  amount  of  the  Chicago  Gas  Trust 
Company's  stock  for  it. 

"  Tours  truly, 

"  F.  P.  Addicks,  Sec." 

Tlie  bill  further  states  that  the  stock  in  the  Chicago  Gas 
Trust  Co.  is  illegal  stock,  and  that  the  company  is  organized 
for  the  purpose  only  of  controlling  a  majority  of  the  stocks 
of  the  various  gas  companies  doing  business  in  the  city  of  Chi- 
cago and  vicinity,  which  said  gas  companies  are  still  being 
operated  by  their  own  oflfieers,  but  only  nominally. 

That  in  accordance  with  the  arrangement  to  exchange  said 
Henry  Schubart's  Gas  Light  &  Coke  Co.  stock  for  Gas  Trust 
Co.  stock,  he  delivered  to  the  Gas  Light  &  Coke  Co.,  or  some 
of  its  agents,  685  shares  of  its  stock,  and  received  from  it,  or 
some  of  its  agents,  417  shares  of  Gas  Trust  certificates  and 
a  fractional  certificate  for  thirty-nine  hundred  and  seventy-five 
ten-thousandths  of  a  share,  which  exchange  complainants  insist 
was  on  the  part  of  the  Gas  Light  &  Coke  Co.,  its  agents  and 
ofiicers,  fraudulent,  and  that  complainants  are  entitled  to  have 
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said  585  shares  of  stock  delivered  up  to  them  upon  the  sur- 
render of  said  Gas  Trust  certificates,  and  for  that  purpose  com- 
plainants have  canceled  said  exchange  and  have  tendered  to 
said  Gas  Light  &  Coke  Co.  and  its  agents,  417  shares  of  Gas 
Trust  Co.  stock,  and  demanded  the  return  of  said  585  shares 
of  stock,  which  demand  was  refused,  and  the  complainants 
charge  that  the  Gas  Light  &  Coke  Co.,  or  some  of  its  agents 
or  confederates  ccJnnected  with  the  Gas  Trust  Co.,  have  now 
the  said  585  shares  of  stock  in  their  possession,  but  which  of 
the  confederates  is  so  possessed,  complainants  are  not  advised, 
and  tliey  make  various  persons  parties  defendant,  for  the  pur- 
pose of  seeking  discovery  as  to  the  whereabouts  of  said  stock. 
The  bill  also  alleges  that. on  the  30th  of  March,  1887,  there 
was  passed  and  placed  upon  the  records  of  the  Gas  Light  & 
Coke  Co.  a  resolution  that  the  executive  committee  thereof  be 
empowered  to  prepare  a  form  of  first  mortgage  bonds,  to  bo 
issued  by  said  corporation,  and  that  said  corporation,  its  ofii- 
cers  and  directors,  then  contemplated  the  making  of  a  mort- 
gage for  $10,000,000,  to  be  placed  upon  its  property,  whereby 
to  raise  money  to  buy  the  outstanding  stock  of  said  corpora- 
tion, and  to  make  said  company  a  part  of  said  Gas  Trust 

The  bill  also  charges  that  one  E.  J.  A.  Matthews,  S.  A. 
Kent,  and  others,  about  the  time  when  they  solicited  said 
Schubart  to  sell  his  stock,  purchased  and  secured  the  control 
of  a  large  majority  of  the  capital  stock  of  said  Gas  Light  & 
Coke  Co.,  for  the  sole  purpose  of  controlling  the  same 
for  the  unlawful  and  fraudulent  object  of  making  it  a  part  of 
said  Gas  Trust  Co.,  and  for  the  purpose  of  placing  a  mort- 
gage of  $10,000,000  upon  the  property  of  said  company,  and 
to  distribute  the  bonds  secured  by  said  mortgage  among  the 
stockholders  of  said  company,  to  reimburse  them  for  moneys 
which  they  had  theretofore  paid  out  in  the  purchase  of  a  ma- 
jority of  the  capital  stock  of  said  Gas  Light  &  Coke  Co.  and 
other  gas  companies  in  Chicago,  and  for  the  purpose  of  con- 
trolling the  whole  gas  business  of  Chicago,  and  to  run  it  as  a 
monopoly  under  the  designation  of  Gas  Trust. 

The  bill  further  sets  forth  that  such  mortgage  has  been 
executed  and  bonds  distributed;  that  in  the  month  of  April, 
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said  Sidney  A.  Kent,  with  certain  other  pci-sons,  acquired  the 
ownership  and  control  of  a  majority  of  the  stock  of  the 
Gas  Light  &  Coke  Co.  and  three  other  gas  companies  in 
Chicago,  for  the  purpose  of  controlling  the  business  of  the 
Gas  Light  &  Coke  Co.  in  Chicago,  and  creating  a  monopoly, 
and  that  they  thereupon  formed  a  corporation  known  as  the 
Chicago  Gas  Trust  Co.,  and  that  the  officers  and  directors  of 
the  Gas  Light  &  Coke  Co.  permitted  the  Gas  Trust  Co.  to 
practically  control  the  business  of  the  Gas  Light  &  Coke  Co., 
as  was  fully  admitted  by  the  president  of  the  Gas  Trust  Co., 
Kent,  in  his  letter  to  said  Henry  Schubart,  of  June  7,  18S7; 
that  as  complainants  are  informed  and  believe,  the  said  Gas 
Trust  Co.  is  not  such  a  company  as  was  contemplated  under 
the  laws  of  tlie  State  of  Illinois,  and  that  upon  a  proper  pro- 
ceeding being  brought  by  the  attorney-general  of  said  State, 
its  charter  may  be  taken  from  it,  and  its  franchises  forfeited; 
that  the  actual  value  of  the  assets  of  the  Gas  Light  &Coke  Co. 
do  not  exceed  ?6,500,000,  and  that  if  the  deed  of  trust  for 
$10,000,000,  be  allowed  to  remain  outstanding  as  a  lien  upon 
the  property  of  the  company,  and  the  bonds  secured  thereby 
are  actually  issued  to  bona ^deholdera  for  value,  tlie  interests 
of  complainants  as  stockholders  will  suffer  irreparable  loss  and 
injury,  and  their  stock  be  of  no  value  whatever;  that  the  exe- 
cution of  said  deed  of  trust  and  the  issuing  of  the  bonds  secured 
thereby,  with  the  fraudulent  purpose  of  dividing  the  proceeds 
among  the  parties  and  buying  up  the  controlling  interests  of 
all  other  gas  companies  in  Chicago,  and  the  consenting  to  a 
formation  of  the  Gas  Trust  Co.  for  the  purpose  of  controlling 
said  Gas  Light  &  Coke  Co.  and  all  other  gas  companies  in 
Chicago,  has  in  fact  endangered  the  existence  of  said  Gas 
Light  &  Coke  Co.  and  given  to  the  State  of  Illinois  a  proper 
warrant  for  its  legal  dissolution. 

The  bill  prays  for  a  discovery  from  all  parties  without  oatli; 
for  an  injunction  against  the  disposal  of  bonds;  from  permit- 
ting the  Gas  Trust  Co.  to  operate  as  a  monopoly  of  the  other 
gas  companies  in  the  city  of  Chicago;  and  for  a  return  to  com- 
plainants of  the  585  shares  of  stock  of  the  Gas  Light  & 
Coke  Co.  exchanged  by  Henry  Schubart,  or,  if  that  is  not 
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possible,  for  a  surrender  to  hira  of  585  sliRres  of  unsold  stock 
now  in  the  possession  of  said  Gas  Light  &  Coke  Co. 

The  bill  also  prays  for  general  relief  and  for  an  injunction. 

Tlie  bill  was  demurred  to  as  being  multifarious  and  also  as 
devoid  of  equity;  and  the  demurrers  were  sustained  and  the 
bill  dismissed. 

'    Messrs.  Mosks  &  Pam,  for  appellants. 

Messrs.  Goudy,  Green  &  Goddy  and  Conns  &  Gkeen,  for 
appellees. 

Waterman,  J.  The  bill  is  in  the  first  instance  for  a  rescis- 
sion of  the  contract  made  by  Henry  Schubart  with  the  Gas 
Trust  Co.  The  Gas  Light  &  Coke  Co.  is  made  a  party  upon 
the  allegation  that  it  consjiired  to  bring  about  the  contract  of 
exchange  and  made  fraudulent  representations  to  induce  it. 

If  the  Gas  Light  &  Coke  Co.  is  responsible  for  the  false 
representations,  and  they  were  material,  and  such  as  Schubart 
had  a  right  to,  and  did  rely  on,  and  if  he  was  in  consequence 
thereof  defrauded,  that  is,  suflFercd  actual  pecuniary  damage, 
as  it  has  never  had  the  stock  and  never  pretended  to  buy  it  or 
exchange  for  it,  the  remedy  of  complainants  against  it  for 
these  false  representations  would  seem  to  be  by  way  of  an 
action  on  the  case  and  not  in  a  court  of  equity. 

We  have  been  referred  to  no  authority  holding  that  a  cor- 
poration can  be  made  liable  for  loss  caused  by  the  false  rep- 
resentations of  its  officers  concerning  a  matter  which  the 
officers  are  not  shown  to  have  had,  and  can  not  be  presumed 
to  have  had,  any  authority  from  the  corporation  to  make  any 
representations  or  bargains  whatsoever. 

Henry  Schubart  knew  that  it  was  no  part  of  the  business  of 
the  Chicago  Gas  Light  &  Coke  Co.  to  advise  or  aid  him  in 
exchanging  his  stock  with  the  Gas  Trust  Co.,  or  selling  it  to 
Brown  Brothers,  or  anybody  else;  that  its  officers  in  express- 
ing their  opinion  as  to  what  the  prospects  of  the  company  and 
the  gas  business  were,  and  what  lie  had  better  do,  could  be 
but  giving  utterance  to  their  own  views;  that  as  a  company 
the  corporation  had  neither  information  nor  opinion  upon  those 
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matters,  because  to  have  and  to  express  opinions  npon  such 
subjects  was  utterly  foreign  to  the  purpose  of  its  existence. 

If  all  the  officers  of  the  corporation  had  affixed  their  offi- 
cial signatures  to  a  document  giving  information  as  to,  and 
expressing  an  opinion  upon,  the  value  of  a  mortgage  he  was 
about  to  sell  to  a  third  party,  and  he  had  thereby  been 
defrauded,  the  company  would  not  have  been  liable  for  his 
loss,  because  the  giving  of  such  information  and  opinionsisno 
part  of  the  business  of  such  a  company;  the  individuals  who 
made  such  false  statements,  quite  likely,  would  be  personally 
liable,  and  the  individuals  who  bv  untruthful  utterances  mis- 
led  Mr.  Schubart,  may  have  to  respond  in  damages,  but  not  the 
corporation  for  whom  they  presumed  to  act. 

True,  if  the  Chicago  Gas  Light  &  Coke  Co.  had,  by  means 
of  false  representations,  received  and  now  had  this  stock,  it 
might  be  compelled  to  return  it;  or  if  it  had  received  and 
since  parted  with  the  stock,  it  might  be  compelled  to  pay  its 
value,  not  because  the  representations  were  its,  but  because 
one  can  not  retain  property  which  he  has  knowingly  obtained 
through  the  fraud  of  another. 

It  does  not  appear  that  complainants'  testator,  Henry  Schu- 
bart,  was  injured  by  the  fraud  said  to  have  been  practiced  upon 
him.  It  is  nowhere  alleged  that  the  Gas  Trust  certificates 
received  by  him  were  or  are  of  any  less  value  than  the  stock 
by  him  exchanged  therefor,  or  that  the  income  or  proiit  there- 
from is  or  has  been  any  less  than  the  increase  of  the  stock 
would  have  been.  The  bill  is  in  this  regai-d  in  the  nature  of 
an  action  qtiia  timet. 

Complainants  set  forth  fears  they  have  that  the  stock  of  the 
Chicago  Gas  Light  &  Coke  Co.,  which  was  exchanged,  may 
become  worthless,  and  its  impairment  by  an  illegal  mortgage 
placed  upon  the  property  of  that  company  is  apprehended; 
they  also  declare  that  the  franchises  of  the  Gas  Trust  whose 
stock  they  hold,  may  be  forfeited  by  action  of  the  State,  and 
they  set  forth  that  the  formation  of  the  Gas  Trust  Co.,  and 
other  acts  of  the  defendants,  have  created  a  dissatisfaction  in 
the  public  mind,  which  will  likely  lead  to  the  establishment  of 
other  gas  companies  in  Chicago,  and  that  the  acts  of  the 
directors  of  the  Gas  Light  &  Coke  Co.  have  been  highly 
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detrimental  to  the  interests  of  complainants,  but  in  ivhat  way 
or  to  what  extent  is  not  shown,  nor  whether  such  acts  were 
done  before  or  after  the  exchange  of  the  stock  of  complain- 
ants' testator. 

To  authorize  a  court  of  equity  to  set  aside  a  sale  because 
made  upon  fraudulent  representations,  it  must  appear  that  the 
party  was  not  only  misled,  but  misled  to  his  prejudice  or 
injury;  for  courts  of  equity  do  not,  any  more  than  courts  of 
law,  sit  for  the  purpose  of  enforcing  moral  obligations,  or 
correcting  unconscientious  acts  which  are  followed  by  no  loss 
or  damage.  Story's  Eq.  Juris.,  Sec.  203;  Rogers  v.  Higgins, 
57  111.  244 ;  Bartlett  v.  Blaine,  83  111.  25 ;  Marsh  v.  Cook,  32 
N.  J.  Eq.  262. 

Complainants'  testator  voluntarily  exchanged  his  stock  for 
Gas  Trust  Co.  certificates,  with  the  understanding  that  the 
Gas  Trust  Co.  was  to  be  a  monopoly,  and  he  is  presumed  to 
have  had  the  same  knowledge  of  the  illegality  of  the  purposes 
of  the  Gas  Trust  that  the  complainants  now  charge.  The  bill 
seeks  to  have  returned  property  knowingly  devoted  to  an 
unlawful  enterprise.  The  bill  charges  that  by  false  repre- 
sentations was  the  testator  induced  to  make  the  exchange,  but 
it  is  nowhere  alleged  he  unwittingly  contribnteJ  to  the  crea- 
tion of  a  company  organized  for  the  purpose  of  establishing  a 
monopoly. 

Proceeding  upon  the  theory  that  the  complainants  are 
entitled  to  liave  the  stock  of  the  Gas  Light  &  Coke  Co.,  once 
owned  by  Henry  Schubart,  or  a  like  amount  of  other  stock  of 
that  company,  transferred  to  them,  complainants  ask  tliat  the 
mortgage  on  the  property  of  that  company  be  set  aside,  its 
present  managers  and  officers  be  enjoined  from  carrying  on 
its  business,  and  from  permitting  the  Gas  Trust  Co.  to  be 

« 

operated  as  a  monopoly  with  the  other  gas  companies  of  Chi- 
cago, and  that  a  receiver  of  the  Gas  Light  &  Coke  Co.  be 
appointed. 

Upon  consideration  of  the  second  part  of  the  bill,  the  ques- 
tion arises  as  to  whether  its  joinder  with  the  tirst  part  does 
not  make  the  bill  multifarious. 

The  second  part  may  with  propriety  be  termed  the  condi- 
tional part,  because  the  allegations  thereof  and   the  relief 
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tiiereundcr,  arc  entirely  conditioned  upon  the  saccess  of  the 
coraplaiuants  as  to  the  first  part. 

This  conditional  relief  is  for  the  benefit  of  all  the  stock- 
holders of  the  Gas  Light  &  Coke  Co.,  that  is,  for  tlie  benefit 
of  the  company  itself;  and  the  litigation  in  this  regard  is  of 
such  a  nature  that  the  court  might,  with  great  propriety,  if 
the  complainants  succeeded  in  establishing  theh*  claim,  require 
the  Gas  Light  &  Coke  Co.  to  pay  the  complainants'  necessary 
expenses  in  the  suit,  because  such  expenditures  were  entirely 
for  its  benefit,  and  in  no  sense  peculiar  to  the  complainants; 
but  the  first  part  of  the  hill  is  a  matter  in  which  other  stock- 
holdei's  have  no  interest  whatsoever. 

As  to  the  first  branch  of  the  bill,  the  Gas  Light  &  Coke  Co. 
is  a  defendant  in  name  and  interest;  as  to  the  second  part, 
however  named,  it  is  in  interest  a  complainant. 

The  bill  also  asks  that  if  bonds  have  been  sold  to  bona  fide 
purchasers,  the  otticers  who  have  received  unlawful  dividends 
thereof  be  decreed  to  pay  the  same  to  a  receiver  for  the  ben- 
efit of  the  corporation,  and  makes  various  persons  as  oflScers 
of  the  Gas  Trust  Co.  and  other  gas  companies  defendants. 
Some  of  these  persons  are  not  shown  to  have  had  any  connec- 
tion with  the  exchange  by  Henry  Schubart  of  liis  stock,  and 
can  not  properly  be  joined  as  parties  in  a  proceeding  to  set 
aside  such  exchange. 

Whether  or  not,  for  acts  said  to  be  ultra  vires^  a  stockholder 
may  bring  an  action  against  the  corporation  without  setting 
forth  that  it  is  for  the  benefit  of  All  such  stockholders  as  see 
fit  to  come  in,  it  would  seem  that  a  bill  of  that  nature  ouffht 
not  to  be  such  that  no  other  stockholder  can  join  in  its  prose- 
cution. 

In  Attorney-General  v.  St.  John's  College,  7  Simons,  241, 
the  test  applied  to  determine  whether  a  bul  was  multifarious, 
was  whether  one  defense  could  be  made  to  the  whole  of  it. 
Manifestly  one  defense  can  not  be  made  to  this  bill. 

The  bill  appears  to  us  to  be  multifarious  and  wanting  in 
equity.  Burnett  v.  Lester,  53  111.  325;  Winsor  v.  Bailey,  55 
N.  H.  218;  Story's  Eq.  Pleadings,  Sec.  271-275. 

The  decree  of  the  court  below  will  therefore  be  affirmed. 

Decree  affirmed. 
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The  Delaware,  Lackawanna  &  Western  Railroad 

Company 

V. 

David  G.  Thayer,  for  use,  etc. 

Agency — Railroad — Rebates  of  Freight  Charges — Evidence. 

1.  A  principal  has  the  rip^ht  to  come  forward  and  take  the  benefit  of  a 
contract  entered  into  by  his  agent  in  his  own  name  for  the  former*s  benefit; 
but  the  contract,  which  an  unknown  principal  may  assume  and  claim  the 
benefit  of»  is  the  whole  contract  made  and  not  a  part  of  it. 

2.  When  the  principal  discloses  himself,  he  comes  to  light  charged  with 
all  that  he  has  received  from  his  agent,  tis  well  as  with  the  acts  of  the  agent 
with  third  parties. 

3.  Under  an  arrangement  with  a  railroad  company  for  rebates,  tlie  same 
covering  a  certain  number  of  cars,  such  rebates  need  not  be  paid  until  the 
full  number  of  cars  contracted  for  have  been  used  in  shipments. 

4.  In  an  action  brought  to  recover  rebates  of  freight  charges  upon  certain 
shipments  of  grain,  this  court  holds  that  under  the  evidence  as  to  the  man- 
ner in  which  the  payments  of  freight  and  rebates  were  made  apd  the  accounts 
kept,  that  the  judgment  for  the  plaintiff  can  not  stand. 

[Opinion  filed  July  23,  1891.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
KiKK  Hawes,  Judge,  presiding. 

This  was  an  action  of  assumpsit  by  David  G.  Thayer,  for  the 
use  of  the  Metropolitan  National  Bank,  against  appellant,  to 
recover  rebates  upon  freight  charges  on  certain  shipments  of 
grain  from  Chicago  to  New  York  City,  made  by  Thayer  &  Co. 
during  the  early  part  of  the  year  1886. 

Thayer,  doing  business  as  Thayer  &  Co.,  was  a  merchant  in 
Chicago,  who  shipped  grain  to  Story  &  Co.,  of  New  York  City, 
for  sale  by  them  as  commission  merchants. 

Story  &  Co.  made  arrangements  with  appellant  for  rebates, 
the  arrangement  covering  so  many  cars,  in  some  instances  run- 
ning up  as  high  as  500  cars;  the  arrangements  were  not  made 
with  special  reference  to  any  consignor  or  consignment;  the 
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,  railroad  company  knew  and  recognized  no  one  in  the  transac- 
tion but  Story  &  Co.,  and  paid  the  rebates  to  them  without 
reference  to  who  the  shippers  were.  Story  &  Co.  allowed 
shippers  to  them,  in  their  accounts  with  them,  the  benefit  of 
such  rebates.  From  time  to  time  they  informed  Thayer  &  Co. 
what  rebates  would  be  allowed.  Story  &  Co.  having  the  right 
to  rebate  upon  a  large  number  of  cars,  divided  them  among 
their  customers. 

The  custom  was  for  Story  &  Co.  to  pay  to  the  defendant  the 
full  freight  for  shipments  and  afterward  receive  from  it  the 
amount  of  rebates  due  them  upon  the  various  shipments,  the 
rebates  on  grain  of  the  various  shippers  being  lumped 
together  in  the  check. 

Thayer  failed,  and  being  largely  indebted  to  the  Metropol- 
.  itan  National  Bank,  made  to  it  the  following  assignment: 

"  Chicago,  4r-l-'86. 

"  For  value  reed,  we  hereby  assign  and  transfer  to  the  Metro- 
politan National  Bank,  of  Chicngo,  all  j'ebates  due  us  from  the 
Delaware,  Lackawanna  &  Western  R.  R.  Co.  for  shipments  of 
grain  made  to  New  York  consigned  on  order,  notify  W.  H. 
Story  &  Co.,  including  all  shipments  to  March  31st,  '86,  inclu- 
sive, memorandum  hereto  attached. 

"  Thayer  &  Co." 

The  bank  brought  this  suit  ao^ainst  appellant  in  Chicago,  and 
Story  &  Co.  sued  it  in  New  York  to  recover  the  rebates  due 
upon  grain  shipped  by  Thayer  to  Story  &  Co. 

Appellant,  when  so  sued,  had  in  its  hands  some  $4,000,  due, 
as  it  claimed,  to  Story  &  Co.  for  rebates,  which,  by  reference 
to  the  car  numbers,  it  appears  was  on  account  of  grain  shipped 
by  Thayer. 

Messrs.  Gregory,  Booth  &  Hahlan,  for  appellant 

Messrs.  Geokgb  Bass  and  H.  H.  Martin,  for  appellee. 

The  decisions  of  our  own  Supreme  Court  show  that  such 
rebate  arrangements  are  valid  at  common  law.  R.  R.  Co.  v. 
Elliott,  76  111.  67;  R.  R.  Co.  v.  Coal  Co.,  79  111.  121;  R  R. 
Co.  V.  People,  67  111.  11. 

You  XU  U 
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In  R  K.  V.  Elliott,  76  111.  67,  the  plaintiff  made  an  agree- 
ment with  a  railroad  company,  whereby  he  was  to  be  allowed 
a  rebate  of  five  and  a  half  cents  per  hnndred  ponnds,  from 
eighty  and  a  half  cents  per  hundred,  which  was  the  regular 
rate. 

In  an  action  to  recover  the  rebate,  the  contract  was  held 
yalid  and  the  plaintiff  entitled  to  recover.  Although  the 
court  discussed  the  question  as  to  whether  the  contract  was  in 
violation  of  the  then  railroad  statute,  it  is  perfectly  obvious 
that  the  decision  necessarily  involved  a  holding  that  the  con- 
tract was  good  at  common  law. 

The  court  said:  "  We  do  not  understand  the  contract  is  at 
all  in  violation  of  the  statute  to  prevent  Tinjust  discriminations 
in  charges  by  railroad  carriers.  The  contract  was  to  carry  the 
grain  at  the  customary  rates.  The  rebate  in  the  charges  was 
a  matter  of  private  agreement  between  the  carrier  and  the 
shipper." 

In  R.  R  V.  Coal  Co.,  79  111.  121  (1S75),  the  purchaser  of  a 
railroad  agreed  to  carry  certain  freight  for  the  seller  at  certain 
stipulated  rates,  viz.,  $3  per  car,  the  regular  rate  being  $9  per 
car.  The  action  was  brought  to  recover  back  the  difference 
between  the  agreed  rate  and  the  regular  rate,  which  had  been 
paid  under  circumstances  not  amounting  to  a  voluntary  pay- 
ment. 

After  the  agreement  had  been  entered  into,  the  General 
Assembly  passed  an  act  to  forbid  unjust  discrimination.  This 
act,  the  court  held,  did  not  invalidate  the  prior  contract,  and 
they  enforced  it. 

Of  course,  this  decision  necessarily  involved  holding  that 
the  contract  was  valid  at  common  law,  and  indeed  the  court 
expressly  state  that  it  was  so  valid. 

The  court  said:  "This  act  of  the  General  Assembly  was 
not  designed  to  reach  such  a  case  as  this,  where  a  contract 
existed,  prior  to  the  passage  of  the  act,  to  carry  on  certain 
terms.  We  do  not  think  the  law  was  intended  to  interfere 
with  contracts  to  abrogate  them.  It  was  not  intended  by  the 
General  Assembly,  by  this  law,  to  visit  a  railroad  company 
with  heavy  penalties,  which  had,  prior   to   the   enactment, 
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entered  into  a  valid  contract  with  parties  for  the  transporta- 
tion of  freight  at  a  less  rate  than  the  general  public  was 
required  to  pay.  *  *  *  The  true  ground  on  which  to 
place  the  case  is,  that  the  act  against  discriminations  was  not 
intended  to  annul  contracts  fairly  made  prior  to  its  passage." 

The  court  said,  in  conclusion:  "On  the  whole  case,  we 
are  of  opinion  appellees  have  maintained  their  right  to 
recover  back  the  excess  paid  for  carrying  their  coal,  and 
affirm  tlie  judgment  of  the  Superior  Court." 

And  in  R.  R  Co.  v.  People,  67  111.  11  (1S73),  it  was  held 
that  discrimination  in  rates  was  not,  at  common  law,  neces- 
sarily unjust  discrimination,  but  that  the  question  was  one  to 
be  determined  by  evidence  (see  p.  27  of  report) ;  and  that  a 
statute  making  inequality  in  rates  conclusive  evidence  of  un- 
just discrimination  was  unconstitutional. 

In  R  R  Co.  V.  Ervin,  118  111.  250,  infra,  the  Elliott  case, 
supra,  was  referred  to  at  length  and  recognized  as  law.  (See 
quotations,  infra,  from  opinion  in  118  111.  250.) 

And  the  authority  of  the  above  Illinois  cases  has  been,  in 
other  States,  recognized  and  fully  approved,  and  applied  to 
cases  similar  to  the  case  at  bar.  See  quotations  infra,  from 
the  opinions  in  the  following  cases:  Ry.  Co.  v.  Closser,  26 
North  East.  Eep.  159,  infra;  Bayles  v.  Ky.  Co.,  13  Col.  181, 
infra;  Christie  v.  Ry.  Co.,  94  Mo.  452,  infra. 

Counsel  cite  five  decisions  of  our  Supreme  Court  as  hold- 
ing, that  "  by  the  common  law  of  this  State,  such  discrimina- 
tions are  unlawful,  and  contracts  made  to  secure  them  can 
not  be  enforced,"  viz.:  Vincent  v.  R.  RGo.  49  III.  33;  Ry.  Co. 
V.  People,  56  111.  365;  Ry.  Co.  v.  People,  67  111.  11;  R  R 
Co.  v.  Ervin,  118  111.  250;  R.  R  Co.  v.  People,  121  111.  304. 

Not  one  of  these  cases  is  in  conflict  with  the  Illinois  law,  as 
laid  down  in  the  Illinois  cases  already  referred  to  by  us,  or 
has  any  tendency  to  show  that  the  rebate  agreements  here 
involved  were  illegal. 

All  that  the  case  of  Vincent  v.  R  R,  49  111.  33  (18GS), 
decides  is,  that  under  section  22  of  the  act  of  1867,  as  to 
'*  warehouses,"  railroad  companies  were  positively  prohibited 
from  delivering  grain  into  any  warehouse,  other  than  that  to 
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which  it  was  consigned,  without  the  consent  of  the  owner  or 
consifijnee,  or  from  exacting  an  additional  charge  of  $5  per  car 
for  delivery  to  the  warehouse  to  which  it  was  consigned;  and 
that  a  consignee  could,  by  injunction,  restrain  the  company 
from  making  such  delivery  to  another  warehouse  without  his 
consent,  or  from  exacting  such  additional  charge  for  delivery 
to  his  own  warehouse.  The  court  seem  also  to  have  been  of 
opinion  that  the  rule  was  the  same,  independently  of  the 
statute,  i.  e,,  that  at  common  law  the  carrier  was  bound  to 
make  a  delivery  to  the  consignee  personally;  and  that  al- 
though this  common  law  rule  had  been  relaxed  as  to  rail- 
road companies,  so  far  as  to  permit  them  to  deliver  freight 
into  their  own  warehouses,  yet,  in  view  of  the  general  custom 
in  Chicago,  shown  by  the  evidence,  of  delivering  grain  at 
elevators  to  wiiich  it  was  consigned,  the  company  was  bound 
to  make  such  delivery,  and  could  not  make  an  extra  charge 
for  the  service. 

Tlie  authorities  outride  this  State  are  in  accord  with  the 
Illinois  cases  referred,  to,  and  show  that  the  rebate  arrange- 
ments here  involved  are  valid. 

We  refer  to  the  following  authorities:  2  Rorer  on  R.  E., 
1376;  Ry.  Co.  v.  Clossen,  26  N.  E.  Rep.  159;  Bayles  v.  R.  R, 
13  Col.  181;  Stewart  v.  R.  R,  38  N.  J.  L.  505;  Christie  v. 
Ry.  Co.,  94  Mo.  452;  McNees  v.  Ry.  Co.,  22  Mo.  App.  224; 
Ex  parte  Benson,  18  S.  Car.  38;  Avinger  v.  Ry.  Co.,  29  S. 
Car.  265;  R  R  Co.  v.  Gage,  12  Gray,  393;  Spotford  v.  R  R, 
128  Mass.  326;  Johnson  v.  R  R,  16  Fla.  623;  Menacho  v. 
Ward,  27  F.  R  629;  Cowdrey  v.  R  R,  1  Wood,  331;  U.  S. 
v.  D.  L.  &  W.,  40  Am.  &  Eng.  R.  R  Cas.;  R  R  v.  Rust,  9 
Am.  &  Eng.  R  R  Cas.  123. 

Waterman,  J.  The  Metropolitan  National  Bank,  for  whose 
use  this  proceeding  was,  contends  that  Story  &  Co.,  in  making 
the  arrangements  for  rebates  with  the  railroad  company,  acted 
as  the  agents  of  Thayer,  and  that  he,  although  unknown  to 
the  railroad,  had  a  right,  as  such  principal,  to  at  any  time  come 
forward  and  claim  tlie  benefit  of  the  transaction. 

The  right  of  a  principal  to  come  forward  and  take  the 
benefit  of   a  contract  made  bv  his  agent  in  the  name  of  the 
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agent  can  not  be  qnestioned.  If  Tliaver  wae,  ae  the  Superior 
Court  has  found,  the  principal,  and  Story  &  Co.,  notwithstand- 
ing their  insistance  that  the  contract  was  theirs  alone,  were 
really  in  this  matter  acting  as  his  agents,  then  he  had  a  right 
to  reveal  his  position  to  the  defendant  and  demand  that  it  pay 
to  him  whatever  was,  under  the  arrangement,  due.  The  prin- 
cipal in  such  case  steps  into  the  shoes  of  the  agent  and  assumes 
a!i  the  burdens  to  which  the  agcn4  is  subject;  the  rights  of 
the  other  contracting  party  can  not  be  and  are  not  affected  by 
the  disclosure  of  the  before  unknown  priucipal. 

In  the  present  case  a  dispute  exists  between  the  alleged 
principal  and  the  agent.  Story  &  Co.,  whom  the  bank  insists 
were  the  agents  of  Thayer,  repudiate  such  position  and  declare 
that  they,  and  they  alone,  were  principals  in  the  arrangements. 
The  contracts  as  made  were  not  for  any  particular  shipper  or 
sliipment;  tliey  were  for  round  numbers  of  cars  divided 
among  the  customers  of  Story  &  Co.  as  they  saw  fit 

Manifestly,  Thayer  never  authorized  Story  &  Co.  to  make 
such  a  contract  as  this;  he  had  no  interest  in  the  shipment. of 
grain  to  Story  <&  Co.  by  other  parties;  and  there  is  nothing  in 
the  record  to  show  that  he  ever  had  or  felt  any  interest  in  the 
freight  upon  any  grain  save  his  own. 

The  contract,  which  an  unknown  principal  may  assume  and 
c^aim  the  benefit  of,  is  the  contract  made,  and  not  a  part  of  it. 
Mechem  on  Agency,  Sec.  773;  Kosevelt  v.  Doherty,  129 
Mass.  301. 

We  do  not  agree  with  counsel  for  appellee  in  their  sugges- 
tion that  it  does  not  appear  that  shipments  were  made  by 
other  parties  than  Tlia3^er. 

Tlie  witnesses  called  by  apjjellee  speak  repeatedly  of  rebates 
due  upon  grain  sent  by  otlier  shippers,  and  the  railroad  ofli- 
cials  speak  of  the  trouble  of  separating  the  rebates  on  the  grain 
shipped  by  Thayer  from  that  forwarded  by  others. 

The  arrangement  as  stated  by  the  witnesses  for  appellee 
was,  in  round  numbers,  for  the  benefit  of  Story  &  Co.  Under 
such  agreement,  the  defendant  would  not  be  bound  to  pay 
rebates  until  the  full  number  of  cars  contracted  for  had  been 
used  in  shipments. 
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While  it  mav  be  the  case  that  the  defendant  did  not  insist 
upon  snch  course,  jet  such  was  its  right,  and  the  demand 
against  it  for  rebates  can  not  be  split  up  into  as  many  claims 
as  there  were  cars  or  shippers. 

The  record  in  this  case  fails  to  disclose  that  Thayer  ever 
shipped  to  Story  &  Co.  cars  in  accordance  with  any  contract 
they  made,  or  ever  was  entitled  to  the  entire  amount  due 
under  anv  contract. 

Story  &  Co.  in  the  first  instance  paid  the  full  frpight  to  the 
defendant;  for  snch  advance  they  had  as  factors  a  claim  upon 
the  rebates,  having  priority  over  that  of  Thayer  even  though 
he  should  be  considered  the  principal  in  the  contract  as  to 
rebates;  if  Story  &  Co.  had,  prior  to  the  assignment  by  him, 
paid  such  rebate  to  Thayer,  then  Thayer  had,  when  he  made 
the  assignment,  no  claim  to  assign;  whether  principal  or  not, 
he  would  not  be  entitled  to  receive  from  his  agent  the  full 
amount  due  and  then  recover  the  same  thing  from  the  de- 
fendant. 

When  the  principal  discloses  himself,  he  comes  to  light 
charged  with  all  that  he  has  received  from  his  agent,  as  well 
as  with  the  acts  of  the  agent  with  third  parties. 

It  did  not  appear  in  this  case  that  as  between  Story  &  Co. 
and  Thayer,  anything  was  due  to  Thayer,  while  there  was 
evidence  tending  to  show  that  but  a  small  amount,  if  any-  » 
thing,  was  due.  We  therefore  tliink  that  tlie  conrt  should, 
under  the  evidence  as  to  the  manner  in  which  the  payments 
of  freight  and  rebates  were  made  and  the  accounts  kept,  have 
held  as  requested  in  the  seventh  and  eighth  propositions  of 
law  requested  of  it  by  appellant. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

lieversed  and  remanded. 
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Clark  V.  Ford. 


William  D.  Clark 
Hannah  Ford. 


Landlord  and  Tenant — Recovery  of  Rent^Ouaranfy— Covenant  by 
Landlord — Repairs. 

1 .  Where  a  covenant  to  pay  rent  is  not  a  dependent  covenant,  it  is  un- 
necessary to  prove  performance  of  covenants  made  by  the  hmdJord,  in  order 
to  entitle  him  to  recover  in  an  action  for  rent. 

2.  The  failure  of  a  landlord  to  carry  out  an  agreemf'nt  to  repair  is  a 
matter  of  defense  in  an  action  for  rent,  and  damages  suffered  by  reasoh 
thereof  may  be  recouped  therefrom . 

3.  In  an  action  upon  a  written  guaranty  of  the  payment  of  rent,  no  bill 
of  particulars  need  be  filed,  and  the  fact  that  in  a  given  case  the  judgment 
exceeds  in  amount  the  claim  set  out  in  such  bill,  can  cut  no  figure,  the  Same 
being  surplusage,  the  amount  being  within  the  ad  damnum. 

[Opinion  filed  July  23,  1891.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  John  P.  Altgeld,  Judge,  presiding. 

Messrs.  Eichabd  W.  Kobinson  arid  C.  M.  Hardy,  for  ap- 
pellant. 

Mr.  Milton  I.  Bsos:,  for  appellee. 

MoBAN,  P.  J.  Appellee  filed  her  declaration  alleging  a 
leasing  of  certain  premises  to  one  Sarah  A.  Grant,  at  a  certain 
specified  rent,  a  written  guaranty  of  the  rent  by  appellant, 
possession  of  the  premises  under  the  lease  by  said  Grant,  and 
a  failure  by  her  to  pay  the  rent,  and  notice  of  such  default  to 
appellant  On  the  trial,  when  the  lease  was  offered  in  evi- 
dence, it  appeared  from  it  that  appellee  agreed  to  make 
certain  repairs. 

Appellant  contends  that  there  could  be  no  recovery  because 
there  was  no  allegation  or  proof  that  appellee  had  performed 
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said  covenants  to  repair.  The  covenant  to  pay  rent  was  not  a 
dependent  covenant,  and  it  was  wholly  unnecessary  to  prove 
performance  of  covenants  made  by  appellee  in  order  to  entitle 
her  to  recover  rent.  Failure  on  her  part  to  repair  was  a  mat- 
ter of  defense,  and  damages  for  such  failure  might  be 
recouped  from  the  rent,  but  there  was  no  attempt  to  prove 
such  damages. 

The  declaration  does  not  set  out  the  lease,  in  its  terms  or 
its  legal  effect.  The  copy  of  the  lease  attached  to  the  decla- 
ration is  the  same  in  its  terms  as  the  one  offered  in  evidence. 
There  is  therefore  no  variance. 

The  fact  that  the  judgment  slightly  exceeds  in  amount  the 
claim  set  out  in  the  bill  of  particulars  can  not  avail  appellant 
The  action  is  on  the  written  guaranty;  no  bill  of  pai'ticulars 
was  necessary,  and  the  bill  filed  was  surplusage. 

The  amount  of  the  recovery  is  within  the  ad  damnum. 
There  is  no  error  and  the  judgment  must  be  affirmed. 

Judgmejit  affirmed. 


Albert  Grundies  and  August  Grundies 

V. 

Robert  Kelso. 

Forcihle  Detainei^— Title— Evidence — Statute  of  Frauds — Successor  in 
Interest, 

1.  As  a  general  rule  a  tenant  can  not  deny  the  title  of  his  landlord,  and 
in  an  action  of  forcible  entry  and  detainer  the  admission  in  evidence  of  a 
will,  in  order  to  show  the  title  to  be  in  the  lessors,  is  improper.  Such  will 
would  be  irrelevant,  and  the  putting  it  in  evidence,  surplusage. 

2.  In  the  case  presented,  it  is  held,  as  to  the  statute  of  frauds,  that  the 
estate  of  the  trustees  had  ptissed  to  the  plaintiff,  that  he  was  in  privity  with 
them  and  could  make  that  defense. 

[Opinion  filed  July  23,  1891.] 

Appkal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Richakd  S.  Tuthill,  Judge,  presiding. 
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Mr.  RuFus  Kino,  for  appellants. 

Messrs.  Sparling  &  Surine,  Dalton  &  Lttmbard,  and  John 
C.  Patterson,  for  appellee. 

Gary,  J.  This  is  an  action  of  forcible  detainer  by  the 
appellee  against  the  appellants.  They  had  been  tenants  of  the 
premises  under  a  lease  from  Frankenthal  and  others,  trustees 
of  the  estate  of  Spear,  deceased,  for  a  term  from  May  1, 1888, 
to  April  30,  1889,  and  by  an  indorsement  thereon  by  Frank- 
enthal for  an  extension  to  April  30,  1890. 

On  the  trial  a  copy  of  the  .will  of  Spear  was  read  in  evi- 
dence, without,  as  it  is  urged,  sufficient  authentication.  The 
will  was  irrelevant,  and  putting  it  in  evidence,  surplusage. 
The  only  effect  of  it  was  to  show  title  in  the  lessors,  and  that 
title  the  appellants,  as  lessees,  were  estopped  to  deny.  The 
general  rule  that  a  tenant  can  not  deny  the  title  of  his  land- 
lord, has  been  recognized  as  law  in  this  State  from  1828 
hitherto.     Ankeny  v.  Pierce,  Breese,  262. 

It  is,  therefore,  of  no  importance  whether  the  will  was  well 
proved  or  not. 

On  the  trial  the  appellants  claimed  a  further  extension  of 
the  lease  to  April  30,  1891,  under  a  parol  agreement  with 
Frankenthal,  made,  as  they  said,  some  time  before  April  30, 
1890,  and  they  also  claimed  a  parol  lease  from  the  appellee, 
made  April  30,  1890,  to  expire  April  30,  1891. 

In  effect,  the  court  instructed  the  jury  that  the  alleged 
parol  extension  by  Frankenthal  was  void  under  the  statute  of 
frauds,  but  if  the  appellee  made  a  parol  lease  as  claimed,  it 
was  valid.  Both  the  extension  and  new  lease  were  denied  by 
the  appellee.  The  jury  found  for  him.  He  claimed  under  a 
deed  from  the  trustees.  Whatever  their  powers  under  the 
will  of  Spear,  their  legal  title,  which  the  appellants  were 
estopped  to  deny,  passed  to  the  appellee  by  their  deed.  Keeco 
v.  Allen,  5  Gilm.  236,  has  been  followed  often  since  and 
recently,  in  forcible  detainer,  in  Windett  v.  Hurlbut,  115  111. 
403. 

The  appellants  object  that  the  instruction  as  to  the  alleged 
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extension  by  Frankentlial  was  wrong;  first,  because  the  deed 
to  the  appellee  was  "subject,  liowever,  to  the  provisions  of 
the  existing  lease  upon  said  premises ;"  second,  that  the  objec- 
tion of  the  statute  of  frauds  was  personal  to  Frankenthal,  and 
could  not  be  made  by  the  appellee.  That  deed  was  dated  April 
1,  and  recorded  April  5, 1890.  The  words  in  it,  "  the  existing 
lease,"  in  the  singular  number,  refer  plainly  to, something  in 
writing,  containing  provisions,  and  are  fully  met  by  the  orig- 
inal lease,  extended  by  indorsement  to  April  30, 1890.  They 
mean  one  lease  and  no  more. 

As  to  the  statute  of  frauds,  the  estate  of  the  trustees  had 
passed  to  the  appellee;  he  was  therefore  in  privity  with  them 
and  could  make  that  defense. 

This  doctrine  is  recognized  in  Chicago  Dock  Co.  v.  Kinzie, 
49  111.  289;  Baker  v.  Fuller,  69  Maine,  162,  and  Lee  v.  Col- 
ston,  5  T.  B.  Monroe,  238,  and  applied  in  Anderson  v.  Semple, 
21  Iowa,  399.  Where  the  party  setting  up  the  statute  was 
the  successor  in  interest  of  the  one  alleged  to  have  made  the 
parol  agreement,  it  has  never,  in  any  case  brought  to  our 
notice,  been  made  the  ground  of  decision  that  such  successor 
could  not  set  up  the  statute. 

There  is  no  error  and  the  judgment  is  afSrmed. 

Judgment  affirmed. 


Anton  Foijgner,  Assionee,  et  al. 

V. 

The  First  National  Bank  of  Chicago  and  Ben- 
bow  B.  Ferguson. 

Insolvency — Contracts— Con8h*uetion'—Evidenee> 

1.  In  construing  contracts,  the  intentioa  of  the  parties  is  to  be  ascer- 
tained, if  possible,  from  the  terms  thereof. 

2.  Tbo  fact  that  under  the  terms  of  a  given  contract,  one  of  the  parties 
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thereto  is  to  be  compenRated  by  a  share  of  the  profits,  is  not  conclusive  of  a 
p.irtner9hip,  though  standing  alone  indicates  a  partnership. 

3.  Where  the  terms  used  in  a  written  contract  make  the  intention 
obscure  and  the  agreement  ambiguous,  it  is  competent  to  resort  to  the  con- 
struction that  the  parties  have  given  to  it  by  their  acts  under  it,  and  the 
understanding  that  they  have  expressed  to  each  other  and  to  others  a3  to  the 
relation  existing  between  them. 

4.  It  is  proper  in  such  cases  to  admit  in  evidence  statements  made  to 
commercial  agencies,  where  the  same  shed  light  upon  the  contract  in  ques- 
tion. 

6.  In  the  case  presented,  the  propriety  of  the  order  of  the  County  Court 
involved,  depending  upon  the  question  whether  a  partnership  existed 
between  one  of  the  defendants  and  an  insolvent  named,  this  court  holds  that 
the  agreement  considered  was  one  for  services  and  a  loan,  and  not  for  part- 
nership. 

[Opinion  filed  July  23,  1891.] 

Appeal  from  the  Count j  Court  of  Cook  County;  the  Hon, 
SicHARD  Prendergast,  Judgo,  presiding. 

Messrs.  J.  K.  Wilson,  Wetgley,  Bulkley  &  Gray,  and 
Kraus,  Mayer  &  Stein,  for  appellants. 

Messrs.  Gregory,  Booth  &  Harlan,  for  Ferguson,  appel- 
lee. 

MoRAN,  P.^J.  This  is  an  appeal  from  an  order  of  the 
County  Court  of  Cook  County,  in  the  matter  of  the  voluntary 
assignment  of  P.  K.  McLeod.  The  propriety  of  the  order 
depends  upon  the  question  whether  a  partnership  existed 
between  B.  B.  Ferguson  and  said  P.  R.  Mcl-ieod.  Said 
McLeod  commenced  business  as  a  dealer  in  cuginecr  and 
steam  fitters'  supplies,  etc.,  in  March,  1886,  having  at  the 
commencement  but  a  small  capital.  In  January,  1887,  by 
an  agreement  between  said  McLeod  and  one  Charles  W. 
Macllugh,  it  was  arranged  that  MacHugh,  who  had  there- 
tofore been  in  the  employ  of  McLeod  as  bookkeeper,  should 
advance  to  McLeod  the  sum  of  $100,  to  be  used  in  the 
business,  with   the  understanding  that  he  was  to  receive  a 
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certain  share  of  the  net  profits  of  the  business  in  addition  to 
his  salary,  to  be  computed  upon  the  said  $100.  The  salary  of 
said  MacIIngh  was  agreed  to  be  $25  per  week,  and  in  addition 
to  the  salary,  McLeod  agreed  to  pay  to  MacHugh  the  said 
$100,  and  two-fifteenths  of  the  net  profits  arising  from  said 
business,  on  or  before  the  7th  day  of  January,  1888.  It  was 
also  agreed  tliat  McLood  should  not  draw  from  the  business 
to  exceed  $25  per  week  during  the  continuance  of  the  agree- 
ment, and  further,  tliat  if  either  party  became  dissatisfied  with 
the  arrangement,  he  should  be  at  liberty  to  close  the  same  by 
giving  the  other  three. months  notice.  During  the  latter  part 
of  1887  and  the  early  part  of  1888,  McLeod  was  in  need  of 
additional  capital  in  his  business,  and  after  borrowing  from 
one  or  two  persons,  entered  into  negotiations  with  Ferguson, 
which  resulted  in  the  making  of  the  following  agreement: 

"This  agreement, made  this  10th  day  of  March,  A.  D.  1888, 
between  Peter  R.  McLeod,  Charles  W.  MacIIugh  and  Benbow 
B.  Ferguson,  of  Chicago,  Cook   County,  Illinois,  witnesseth: 

"  1.  Said  Ferguson  agrees  to  enter  into  the  business  now 
carried  on  at  Nos.  345  and  347  South  Canal  Street,  in  said  city, 
by  said  McLeod  and  MacHugh,  under  the  name  of  P.  E.  Mc- 
Leod, to  advance  to  said  business  to  be  used  therein,  the  sum 
of  $5,000,  to  take  general  charge  of  the  office,  finances,  books, 
corres])ondence,  accounts,  sales,  or  other  matters  connected 
with  the  business. 

"2.  As  compensation  for  his  services  and  the  use  of  the 
money  so  advanced  by  him,  he  shall  receive  a  salary  at  the 
rate  of  $25  a  week  and  such  a  proportion  of  the  net  profits  of 
said  business  as  said  sum  of  $5,000  shall  bear  to  the  total  pres- 
ent net  investment  in  said  business. 

"  3.  In  estimating  said  profits,  the  salary  of  said  Ferguson 
and  like  salaries  to  said  McLeod  and  MacIIugh,  being  $25  per 
week  each,  shall  be  deducted  with  the  otherexptenses  of  carry- 
ing on  said  business,  from  the  gross  proceeds  thereof,  and  no 
moneys  other  than  said  sum  of  $25  per  week  shall  be  di-awn 
by  either  of  said  parties  for  private  purposes. 

"4.  This  agreement  shall  last  for  one  year  from  the  date 
hereof,  with  the  right  to  either  of  said  parties  to  terminate  the 
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same  at  tlie  end  of  the  year,  or  at  any  time  thereafter,  by  giv- 
ing three  naonths  notice  in  writing  of  the  desire  so  to  end  the 
same.  Such  notice  to  be  given  by  the  party  desiring  to  ter- 
minate the  agreement  to  each  of  the  others,  and  in  case  of  such 
determination,  said  Fergason  shall  be  entitled  to  have  re}3aid 
to  him  his  said  snm  of  $5,000,  and  any  further  sums  he  may 
liave  advanced,  and  shall  also  receive  his  proper  share  of  the 
net  profits  of  the  business  at  the  time  the  agreement  shall  be 
so  terminated. 

«  P.  R.  MoLeod, 

''  C.  W.  MacHuoh, 

**  Benbow  B.  Ferguson." 

The  agreement  was  drawn  up  by  Ferguson  himself,  and  it 
appears  from  the  testimony,  that  when  he  came  to  write  it,  the 
agreement  between  McLeod  and  MacHugh  could  not  be  pro- 
duced, but  McLeod  detailed  to  Ferguson  the  substance  of  the 
MacHugh  agreement.  Considering  the  different  terms  of  this 
agreement,  it  is  not  an  easy  matter  to  determine  whether  it 
constituted  the  parties  to  it  partners,  or  not.  In  construing 
such  an  agreement,  the  rule  that  is  given  for  construing 
all  contracts,  controls — that  is  to  say — the  intention  of  the 
parties  is  to  be  ascertained,  if  possible,  from  the  terms  of  the 
instrument. 

Now,  this  agreement  gives  contradictory  indications.  From 
the  words,  "said  Ferguson  agrees  to  enter  into  the  business 
now  carried  on,"  and  "to  advance  to  said  business  to  be  used 
therein,  the  sum  of  $5,000,"  an  intention  to  form  a  partnership 
would  be  inferred,  but  the  balance  of  the  first  clause  of  the 
agreement  specifies  what  Ferguson  is  to  do,  and  the  second 
specifies  the  compensation  for  his  services  and  for  the  use  of  the 
money  advanced  by  him.  This  would  indicate  an  employment. 
The  fact  that  the  use  of  the  money  advanced  by  him  is  to  bo 
compensated  by  a  share  of  the  profits  in  the  proportion  of 
said  sum  to  the  total  investment,  is  not  conclusive  of  a  part- 
nership, though  standing  alone  it  indicates  a  partnership.  Par- 
ticipation in  profits  does  not  necessarily  constitute  one  a  part- 
ner. It  would  depend  on  the  intention  of  the  parties  to  the 
contract  when  ascertained  from  the  entire  agreement,  wliether 
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participation  in  the  profits  was  to  constitute  a  partnership  oi 
not. 

Tlie  rule  for  construing  snch  agreements  is  thus  stated  by 
our  Supreme  Court  in  the  case  of  Niehoflf  v.  Dudley,  40  111. 
406:  "This,  like  all  other  agreements,  must  be  enforced 
according  to  the  intention  of  tlie  parties,  and  that  intention 
can  only  be  ascertained  by  the  language  employed  in  the  agree- 
ment itself.  As  a  general  rule,  when  the  agreement  provides 
for  a  division  of  profits  simply,  the  law  will  infer  a  partner- 
ship; but  even  then,  the  first  and  ccmtrolling  element  in  the 
contract  is  the  intention  of  the  parties  between  themselves. 

"  If  from  the  agreemeut  anything  appears  which  repels  the 
inference  of  such  an  intention,  then  as  between  the  parties 
they  are  not  partners.  Tliis  rule,  liowever,  is  different  as  to 
third  persons,  for  in  that  case  the  general  rule  is,  that  a  par- 
ticipation in  the  profits  renders  them  partners;  but  this  is 
where  there  are  no  opposing  circumstances.  If  from  the  cir- 
cumstances of  the  agreement  of  the  parties,  it  satisfactorily 
appears  that  the  share  of  the  profits  is  not  taken  in  the  charac- 
ter of  a  partner,  but  in  the  character  of  an  agent,  or  as  a  com- 
pensation for  labor,  services  or  advances  made,  the  rule  is 
otherwise.  There  is  no  absolute  rule  of  law  that  a  participa- 
tion in  tlie  profits  renders  the  participant  a  partner.  It  is  only 
a  presumption  of  the  law  whicli  prevails  in  the  absence  of 
controlling  circumstances,  but  is  controlled  by  tliem.  Tliis 
seems  to  be  the  extent  of  the  rule  announced  by  the  autliori- 
ities." 

We  are  of  opinion  that  there  are  in  this  contract  terras  which 
repel  the  inference  of  an  intention  as  between  the  parties  to 
become  partners.  What  is  most  usually  contemplated  by  men 
who  are  entering  into  a  partnership,  is  a  share  in  the  profits 
and  the  losses,  and  it  is  generally  understood  that  each  partner 
will  risk  the  money  that  he  advances  and  if  his  share  of  the 
loss  exceeds  such  sum,  that  he  will  be  liable  to  the  othei-s  to 
make  it  up. 

Now,  by  the  terms  of  this  agreement,  all  that  Ferguson 
risked  was  the  chance  of  getting  no  interest  or  profits  on  his 
money.     There  is  no  indication  that  he  is  to  bear  the  burden 
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of  any  loss  that  should  go  to  the  depletion  of  his  capital.  On 
the  contrary,  it  is  expressly  provided  that  on  the  termination 
of  the  arrangement  all  money  advanced  by  him  shall  be  paid 
back  to  him.  True,  there  might  be  such  a  provision  in  a  part- 
nership contract,  and  tlie  parties  still  be  partners;  but  it  will 
be  where,  from  the  entire  contract  and  not  from  that  provision 
alone,  it  is  indicated  that  they  intended  to  be  partners  in 
fact. 

These  contrary  indications  in  the  written  contract  make  the 
intention  obscure  and  the  agreement  ambiguous.  In  such 
case  it  is  competent  to  resort  to  the  construction  that  the 
parties  have  given  to  it  by  their  acts  under  it,  and  the  under- 
standing that  they  have  expressed  to  each  other  as  to  the  rela- 
tion existing  between  them.  Wliarton  on  Ev.,  Sec.  941.  We 
find  that  though  Ferguson  made  large  advances  for  the  fur- 
therance of  the  business,  he  seems  to  have  had  little  to  say 
about  the  management  or  conduct  of  the  business  itself.  He 
was  a  sort  of  general  manager,  as  far  as  the  finances  and  the 
accounts  and  sales  were  concerned,  but  his  work  with  reference 
to  the  sales  appears  to  have  been  done  under  McLeod's  gen- 
eral supervision.  The  business  continued  to  be  conducted 
in  McLeod's  name.  Ferguson,  though  he  had  charge  of  the 
financial  branch  of  the  business,  kept  the  bank  account  in  Mc- 
Leod's name,  and  though  he  drew  checks,  he  did  so  in  pursu- 
ance of  a  power  of  attorney,  given  him  by  McLeod.  The  fact 
that  Ferguson  gave  attention  to  the  business  and  was  repre- 
sented by  McLeod  in  his  presence  to  parties  as  being  interested 
therein,  has  no  significance  as  an  act  of  the  parties  tending  to 
show  a  partnership. 

His  contract  with  McLeod  obliged  him  to  give  attention  to 
the  business,  and  the  statement  that  he  was  interested  therein 
was  the  statement  of  an  obvious  fact,  the  truth  of  which  he 
could  not  be  expected  to  deny  in  view  of  his  written  contract 
and  the  fact  that  his  investment  made  him  interested  in  the 
success  of  the  business.  Certain  statements  by  McLeod,  while 
tlie  business  was  being  conducted  under  the  contract,  show 
what  his  understanding  of  the  contract  was.  MacHugh,  a 
party  who  signed  the  contract,  but  who  himself  never  claimed 
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lo  be  a  partner  with  McLeod  or  with  Ferguson,  and  who,  it  ie 
not  contended,  was  a  partner,  notwithstanding  the  similarity 
of  Iiis  contract  with  Ferguson's,  states  that  McLeod  told  him 
after  the  making  of  the  Ferguson  agreement,  tliat  he,  McLeod, 
owned  the  business,  that  he  had  no  partner  and  never  would 
have  any.  Fogg,  the  bookkeeper,  testifies  that  McLeod 
asked  him  if  he  thought  Ferguson  was  a  partner.  Fogg  said 
he  didn't  know  anything  about  it.  McLeod  replied  that  he 
had  no  partner,  never  bad  a  partner,  and  that  Mr.  Ferguson 
was  not  his  partner.  These  statements  are  probably  com- 
petent, the  question  on  which  the  expression  was  given 
being  whether  a  partnership  then  existed  as  McLeod  under- 
stood it.  It  shows  what  his  intention  was;  but  a  most  signifi- 
cant verbal  act  occurred  when  the  manager  of  K.  G.  Dun  & 
Company  had  an  interview  with  McLeod  in  the  presence  of 
Ferguson  with  reference  to  the  rating  of  McLeod  as  a  busi- 
ness man.  McLeod  stated  that  Ferguson  looked  after  the 
financial  part  of  the  business.  McLeod  was  asked  whether 
this  was  a  partnership.  The  questioner  desired  to  distinctly 
understand  whether  they  were  or  were  not  partners.  McTjCod 
said  no,  there  was  no  partnership,  and  Ferguson,  on  being 
asked  if  he  was  a  partner,  said  he  was  not.  The  question  was 
asked  of  McLeod  in  Ferguson's  presence,  and  of  Ferguson  in 
McLeod's  presence,  and  they  both  stated  that  there  was  no 
partnership. 

This  we  regard,  not  as  an  opinion  construing  a  written  con- 
tract, but  a  verbal  act  showing  how  the  parties  to  the  instru- 
ment tliemselves  construed  it  when  called  upon  to  do  so.  Of 
course  such  construction  could  not  avail  against  a  clearly 
expressed  intention  in  the  instrument,  or  an  intention  drawn 
from  all  its  parts  by  fair  legal  construction,  but  where,  after  an 
attempt  to  draw  a  consistent  intention  from  the  entire  instru- 
ment there  is  still  uncertainty  and  ambiguity,  we  think,  as 
before  said,  that  such  construction  by  the  parties,  although  it 
consists  of  verbal  declarations,  is  a  competent  aid  in  reaching 
the  true  intent.  Wharton  on  Ev.,  Sec.  937  to  942;  Jenkinson 
v.  Monroe,  61  Mich.  454;  Delano  v.  Goodwin,  48  N.  H.  203. 

TVe  are  of  opinion  that  whether  Ferguson  so  conducted  him- 
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self  in  relation  to  the  business  as  to  create  an  estoppel  against 
him  to  deny  to  third  parties  who  gave  credit  on  the  assump- 
tion that  he  was  a  partner  by  reason  of  his  holding  himself 
out  a&such,  is  not  a  pertinent  question  to  be  now  considered; 
but  assuming  that  it  has  some  significance,  and  the  counsel  on 
both  sides  seem  to  think  it  has,  then  we  say  that  we  have 
found  no  acts  of  holding  out  on  the  part  of  Ferguson,  which 
will  justify  the  conclusion  that  he  should  be  held  as  a  partner 
as  to  third  persons. 

It  is  unnecessary  to  discuss  the  evidence  on  that  branch  of 
the  case  in  detail. 

While  admitting  that  there  are  arguments  of  considerable 
force  in  support  of  the  contention  that  the  contract  made  Fer- 
guson and  McLeod  partners,  we  are  constrained,  from  the  beet 
consideration  we  have  been  able  to  give  the  matter,  to  the 
conclusion  that  the  agreement  was  one  for  services  and  a  loan, 
and  not  for  partnership  as  between  Ferguson  and  McLeod. 

The  order  of  the  County  Court  appealed  from  will  there- 
fore be  affirmed. 

Order  affirmed. 


William  Schilling 

V. 

'Henry  P.  Klein. 


Lnndlord  and  Tenant — Forcible  Detainer — Continuance  in  Possession 
after  Expiration  of  Term — Evidence, 

1.  A  tenant,  remaining  in  possession  by  consent  of  the  landlord  pending 
a  treaty  for  a  lease,  can  not  be  treated  as  a  trespaRser,  bnt  the  fact  of  the 
treaty  rebuts  the  implication  that  the  landlord  elects  to  hold  him  as  a  tenant 
upon  the  former  terms. 

2.  Where,  by  the  assent  of  both  landlord  and  tenant,  the  latter  continues 
in  pa«fiession  after  the  expiration  of  a  given  term,  in  the  absence  of  a  new 
agreement  the  law  will  imply  a  tacit  renewal  of  the  former  one;  but  if  acts 
are  shown  which  will  suffice  to  rebat  the  implication  of  such  renewal,  the 
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tennnr.  will  lie  in  rigrhtful  possession  under  a  tenancy  subject  to  be  terinl 
nated  by  thirty  days  notice  in  writing. 

[Opinion  filed  July  23.  1891.] 

Appeal  from  the  Superior  Court  of  Cook  County ;  tlie  Hon* 
Elliott  Anthony,  Judge,  presiding. 

Mr.  Abthtjb  Sohroeder,  for  appellant 

Messrs.  Tbeodobu  H.  Schintz  and  Fbank  Ives,  for  appel- 
lee. 

Gary,  J.  Tlie  appellant  was  the  tenant  of  the  appellee 
under  a  lease  for  three  years  which  expired  May  1,  1889. 
The  rent  was  $200,  payable  in  advance  on  the  first  day  of  each 
month. 

Shortly  before  the  lease  expired,  and  thereafter,  the  part- 
ies negotiated  for  a  further  term,  but  never  agreed,  so  as 
to  make  a  new  lease.  The  appellant  continued  to  ]  ay  the  old 
rent,  and  July  30, 1890,  the  appellee  gave  the  appellant  notice 
to  fjuit,  as  provided  by  Sec.  6,  Chap.  80,  K.  S.,  Landlord  and 
Tenant. 

That  is  the  case  testified  to  by  the  appellee;  the  conflict 
between  his  testimony  and  that  of  the  appellant  made  a  ques- 
tion  for  the  jury.  The  only  complaint  of  the  appellant  is 
that  the  court  instructed  the  jury  that  if  they  believed  "from 
the  evidence,  that  before  the  expiration  of  said  lease,  the 
plaintiff  and  defendant  met  and  agreed  upon  a  new  lease  upon 
different  terms  from  the  previous  lease,  although  such  new 
lease  was  never  signed  or  executed,  and  that  thereafter  the 
plaintiff  and  defendant  met  and  negotiated  for  other  leases, 
which  were  never  executed,  that  thereby  the  defendant  became 
and  was  a  tenant  from  month  to  month." 

The  authorities  sustain  the  rule  adopted  by  this  court,  that 
where,  "by  the  assent  of  both  parties,  the  tenant  continues  in 
possession  *  *  *  in  the  absence  of  any  new  agreement, 
the  law  will  imply  a  tacit  renewal  of  the  former  one ;"  *  *  * 
but,  if  acts  were  shown  which  would  suffice  to  rebut  the  impli- 
cation of  such  renewal,  then  the  tenant  would  be  in  the  right- 
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fill  possession,  under  a  tenancy,  subject  to  be  terminated  by 
thirty  days  notice  in  writing  as  provided  by  our  statute." 
Field  V.  Herrick,  14  111.  App.  181. 

Now  a  tenant  remaining  in  possession  by  consent  of  the 
landlord,  pending  a  treaty  for  a  lease,  can  not  be  treated  as  a 
trespasser.     Hollingworth  v,  Stennett,  2  Esp.  717. 

But  the  fact  of  the  treaty  rebuts  the  implication  that  the 
landlord  elects  to  hold  him  as  a  tenant  upon  the  former  terms. 
Smith  V.  Alt,  7  Daly,  492. 

Clinton  Wire  Cloth  Co.  v.  Grardner,  99  III.  151,  is  a  strong 
case  as  to  a  new  tenancy  on  the  former  terms  being  implied 
from  holding  over,  but  it  recognizes  that  such  holding  over 
under  negotiations  for  a  new  lease  is  out  of  the  general  rule. 

Then  as  the  appellee  could  not  treat  the  appellant  as  a  tres- 
passer, and  the  negotiations  for  a  new  term  being  inconsistent 
with  an  election  to  treat  him  as  a  tenant  upon  the  old  terms, 
what  remains  is  that  the  appellant  was  in  possession  paying  a 
monthly  rent,  which,  by  itself,  creates  a  tenancy  from  month 
to  month.     Brownell  v.  Welch,  91  111.  523. 

The  claim  of  the  appellant  that  he  became  tenant  from  year 
to  year  is  without  foundation.  The  appellee  rightfully  recov- 
ered in  forcible  detainer,  based  upon  the  notice  to  quit,  and  the 
judgment  is  affirmed. 

Judgment  affii^med. 


41    811 
140s  238 

Henry  M.  Shepard,  Administrator,  ijt^mo 

:  41  81 li 

V.  W    346' 

James  P.  Speer  et  al. 

Administration — Probate  Courts — Jurisdiction  of. 

1.  As  a  general  rule  Probate  Courts  may,  in  the  adjudication  of  matters 
committed  to  their  jurisdiction,  exercise  equitable  as  well  as  legal  power. 

2.  A'  Probate  Court  is  empowered  to  undo  what  has  been  done  therein 
by  fraud  in  the  administration  of  an  estate,  whether  it  is  in  the  procure- 
ment of  the  allowance  of  a  claim  by  fraud,  or  in  an  order  finding  a  settle- 
ment 
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3.  When  a  party  comes  into  a  court  of  equity  asking  the  benefit  of  a 
former  judgment  or  decree  he  must  be  prepared  to  show,  if  the  case  re- 
quires it,  that  the  decree  was  just  and  right. 

4.  In  exercising  its  insolvent  jurif«diction  the  County  Court  is  clothed 
with  the  same  equitable  powers  that  the  Probate  Court  is  ii>  the  adminis- 
tration of  estates. 

5.  In  the  case  presented,  this  court  holds  that  for  anything  that  appears 
from  the  allegations  of  the  bill  filed  herein,  the  Probate  Court  has  power, 
full  and  adequate,  to  settle  the  estate  in  question,  direct  (he  distribution, 
and  discharge  the  complainant  from  his  trust:  and  that  there  is  no  occasion 
to  deprive  said  court  of  power  and  jurisdiction  over  the  estate;  that  all 
matters  of  set-off  and  contribution  justly  existing  between  the  parties  who 
are  claimants  to  the  fund  in  the  bands  of  the  administrator,  can  be  fully 
adjusted  and  determined  in  that  court,  and  if  the  evidence  shows  a  case 
which  would  authorize  a  court  of  chancery  to  deny  the  payment  of  a  claim 
named,  the  Probate  Court  is  fully  clothed  with  power  to  grant  the  same 
relief. 

[Opinion  filed  July  23,  1891.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
O.  H.  HoBTON,  Judge,  presiding. 

Mr.  William  J.  Ammen,  for  appellant. 

Messrs.  Wilson,  Mooeb  &  McIlvaine,  for  appellees  Speer 
and  LeMojne. 

MoBAN,  P.  J.  Appellant  filed  his  bill  as  administrator  de 
bonis  nouj  with  the  will  annexed,  of  the  estate  of  Charles  W. 
Kicketson,  deceased,  against  appellee  Speer  and  several  .co- 
defendants.  The  bill  states  the  death  of  Kicketson  in  Pennsyl- 
vania in  September,  1886,  the  appointment  of  one  William 
Phillips  as  administrator  of  the  estate  of  said  Kicketson  by  the 
Orphans  Court  of  Allegheny  County,  Pennsylvania,  the  ap- 
pointment of  one  Benjamin  F.  Qnimby,  as  administi'ator  of  said 
estate  by  the  County  Court  of  Cook  County,  Illinois,  in  1867, 
and  the  subsequent  appointnient  of  complainant  as  adminis- 
trator de  bonis  non,  with  the  will  annexed,  by  the  County 
Court  of  Cook  County,  in  May,  1868,  and  his  due  qualification 
as  such  administrator;  that  soon  after  his  appointment  as  such 
administrator  he  filed  an  inventory  of  all  the  property  of  said 
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estate  then  known  to  him,  and  afterward  in  1870,  he  dis- 
covered other  property  belonging  to  the  estate,  and  thereupon 
filed  an  inveutorj  thereof;  that  in  1869  a  claim  was  filed  and 
allowed  againstsaid  estate  in  favor  qf  one  Benjamin  F.  Quimbv, 
for  the  sum  of  $32,800,  to  be  paid  in  due  course  of  administra- 
tion; tliat  said  claim  was  based  upon  a  decree  obtained  bj  said 
Quimby  against  the  deceased,  Kicketson,  and  George  T.  Brown, 
James  B.  Cloud,  Josiah  Bhodes  and  Keese  Owens  as  copart- 
ners imder  the  name  of  Brown  &  Cloud;  that  the  members  of 
said  firm  of  Brown  &  Cloud  at  the  time  the  said  decree  was 
obtained  were  non-residents  of  the  State  of  Illinois,  and  were 
without  any  assets  or  property  within  reach  of  e^^cution, 
except  whatever  interest  said  Bhodes  had  in  a  claim  against 
the  estate  of  said  Bicketson,  deceased;  that  subsequently  said 
decree  of  Quimby  was  duly  assigned  by  him  to  George  F; 
Harding,  who  now  owns  the  same;  that  other  claims  were 
allowed  against  the  estate  by  the  County  Court  of  Cook 
County,  the  amount  of  the  claims,  date  of  allowance  and  the 
names  of  the  claimants  being  set  out;  that  said  Phillips,  who 
was  appointed  administrator  in  Pennsylvania,  distributed  the 
estate  of  said  Bicketson  in  Penus3'lvania  in  payment  of  cred- 
itors of  Kicketson,  and  that  said  Phillips  has  since  departed  this 
life;  that  Josiah  Bhodes  claimed  to  hold  a  large  claim  against 
the  estate  of  Bicketson,  which  claim  was  not  assignable  by  law; 
that  said  Bhodes  assigned,  or  attempted  to  assign,  the  same  to 
Phillips,  while  Phillips  was  administrator  of  said  Bicketson's 
estate;  and  that  said  Phillips  by  some  means  secured  the  allow- 
ance of  said  claim  in  the  Orphans  Court  in  the  name  of  said 
Bhodes,  though  secretly  for  his  own  use,  against  the  estate  for 
the  sum  of  upward  of  $38,000;  that  said  Phillips  had,  in  fact, 
prior  to  the  allowance  of  said  claim,  bought  the  same  of  said 
Bhodes  with  money  then  in  his  hands  as  administrator  of  said 
estate,  paying  therefor  not  more  than  $30,000;  that  afterward 
a  dividend  was  paid  upon  said  Bhodes'  claim,  amounting  to 
upward  of  $11,000,  which  should  have  been  then  credited  as 
a  payment  thereon;  and  that  other  payments  were  made  on 
said  claim  which  should  have  been  credited  thereon,  the 
amount  of  which  complainant  can  not  state. 
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That  afterward,  on  December  14,  1869,  said  Phillips  filed 
in  the  County  Court  of  Cook  County  the  said  Rhodes 
claim  against  said  estate  in  the  name  of  Rhodes  for  the  use  of 
said  Phillips,  for  the  amount  of  $39,580,  and  in  support  thereof 
filed  the  affidavit  of  said  Josiah  Rhodes  averring  said  amount 
to  be  due  thereon  after  allowing  all  just  credits  and  set-offs; 
that  said  Phillips  and  said  Rhodes  thus  fraudulently  concealed 
the  facts  as  to  the  purchase  of  said  claim  and  the  divers  cred- 
its and  set-offs  thereto,  and  payments  thereon,  which  matters 
were  unknown  to  complainant;  that  afterward,  in  1870,  said 
claim  came  on  for  trial  in  said  County  Court,  and  was  allowed 
for  $38,845,  payable  pro  rata  out  of  such  estate  as  might  be 
discovered  subsequent  to  the  expiration  of  two  years  from  the 
first  letters  of  administration;  that  complainant  appealed 
from  said  judgment  of  the  County  Court  to  the  Superior 
Court,  and  that  afterward,  in  1871,  said  appeal  came  on  for  trial 
in  the  Superior  Court,  and  judgment  was  rendered  therein 
against  said  estate  for  the  sum  of  $32,425,  complainant  hav- 
ing still  no  knowledge  of  the  said  dividends,  payments,  cred- 
its or  set-off  upon  or  against  said  claim;  that  com])lainaiit 
appealed  the  said  judgment  to  the  Appellate  Court,  and  said 
judgment  was  reversed  and  remanded  to  the  Superior  Court; 
that  while  the  appeal  was  pending  in  the  Appellate  Court  oue 
Lizzie  Allen  filed  a  bill  in  her  own  name  against  said  Phillips, 
said  Speer,  one  Sankey,  said  Josiah  Rhodes  and  complainant, 
from  the  allegations  of  which  bill  complainant  learned  that 
said  Rhodes'  claim  was,  in  fact,  wholly  paid  and  satisfied;  that 
such  proceedings  were  had  in  said  Allen  suit  that  a  decree 
perpetually  restraining  said  Phillips,  as  administrator,  and 
the  said  Speer,  Sankey  and  Josiah  Rhodes,  and  each  of  them, 
from  dismissing  the  appeal  from  said  judgment  allowing 
Rhodes'  claim  then  pending  in  the  Superior  Court;  that 
recently  and  in  February,  1890,  the  attorneys  representing 
several  of  the  defendants,  without  the  knowledge  of  com- 
plainant, or  his  attorney,  procured  the  dismissal  of  said 
appeal  by  the  Superior  Court,  and  an  order  for  a  pro- 
cedendo directed  to  the  Probate  Court  of  Cook  County; 
that  complainant  or  his  attorney  did  not  know  of  said  dismissal 
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until  after  the  expiration  of  the  term  at  which  said  order  was 
entered,  and  that  said  order  was  purposely  concealed  from 
him,  and  from  the  parties  in  interest  desiring  a  trial  of  said 
cause  by  defendants  herein,  who  were  interested  in  prevent- 
ing  same;  that  it  is  claimed  by  said  defendants  that  the  Supe- 
rior Court  has  no  power  to  set  aside  the  order  dismissing  said 
decree,  and  tliat  no  court  of  law  has  power  to  reduce,  in  any 
way,  the  amount  of  said  wrongful  judgment  of  allowance  of 
said  Rhodes'  claim;  that  the  Probate  Court  of  Cook  County, 
in  which  the  administration  of  said  estate  is  now  pending,  has 
no  power  to  open  said  judgment  allowing  said  Khodes'  claim, 
or  to  allow  any  credits  or  deductions  or  set-oflEs  against  the 
same,  or  to  account  for  the  payments  and  dividends  made  on 
the  said  claim  in  Pennsylvania;  that  since  claimant's  appoint- 
ment as  administrator,  the  estate  has  been  involved  in  tedious 
and  ex)X)nsive  litigation;  that  the  property  included  in  the 
first  and  second  inventory  has  been  sold,  and  the  proceeds 
thereof  administered  so  that  there  remains  in  the  hands  of 
complainant,  as  administrator,  the  sum  of  about  $18,000;  that 
there  are  difficulties  in  adjusting  the  cost  that  ought  to  be 
equitably  charged  against  the  present  owners  of  claims  against 
the  estate;  what  remains  will  not  pay  all  the  claims;  and  that 
the  yro  rata  to  be'  allowed  on  claims  is  difficult  to  ascertain 
and  determine,  and  that  such  adjustment  and  apportionment 
can  not  be  done  ex'cept  in  a  court  of  equity. 

Tliere  are  allegations  of  liability  on  the  part  of  diflfereht 
claimants  to  contribute  to  the  payment  of  claims  held  by  other 
claimants,  and  showing  that  no  distribution  of  the  remaining 
assets  can  be  finally  made  to  the  parties  entitled  thereto  until 
the  true  amount  of  said  Khodes'  claim  be  adjudicated;  and 
statements  showing  the  nature  of  the  Khodes  claim  and  the 
offsets  to  it  and  the  credits  upon  it  and  the  fraud  of  Khodes 
and  Phillips  and  the  present  owners  of  the  Rhodes  claim,  in  , 
concealing  the  facts  and  tJie  truth  from  complainant,  and  pro- 
curing the  allowance  of  said  claim  when  the  same  was,  in  fact, 
fully  paid  and  discharged. 

There  are  other  allegations  in  the  bill  not  necessary  to  set 
out  in  detail,  as  they  do  not  create  any  separate  and  distinct 
foundation  for  equitable  jurisdiction. 
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To  this  bill  the  defendants  Speer  and  LeMoyne  interposed 
a  demurrer,  which  demurrer  was  sustained  by  the  court,  on 
the  ground  that  the  bill  did  not  set  forth  any  facts  reqnmng 
the  aid  of  a  court  of  equity,  and  that  the  Probate  Court  had 
full  power  and  jurisdiction  in  the  settlement  of  the  estate  to 
grant  all  the  relief,  to  all  the  parties  to  which  they  were 
entitled  in  law  or  in  equity. 

From  the  decree  so  entered  this  appeal  is  prosecuted.  It 
is  strenuously  urged  that  the  Khodes  claim  is  res  judicata  in 
the  Probate  Court;  that  the  court  having  once  passed  on  such 
claim  is  powerless  to  reopen  it.  It  is  the  general  doctrine 
that  Probate  Courts  may,  in  the  adjudication  of  matters  com- 
mitted to  their  jurisdiction,  exercise  equitable,  as  well  as  legal, 
power.  "  Whenever,  within  the  scope  of  the  jurisdiction 
confided  to  them,  the  relief  to  be  administered,  the  right  to 
be  enforced,  or  the  defense  to  an  action  properly  pending 
before  them,  involves  the  application  of  equitable  principles, 
their  powers  are  commensurate  with  the  necessity  demanding 
their  exercise,  whether  legal  or  equitable  in  their  nature." 
"Woerner  on  the  Law  of  Administration,  Sec.  149. 

It  has  been  said  by  our  own  Supreme  Court  that  "the 
Probate  Court  may  exercise  equitable  jurisdiction  on  the  set- 
tlement of  estates — not  its  full  jurisdiction,  but  such  as  is 
adapted  to  its  organization  and  the  mode  of  proceeding  in 
that  tribunal;  the  County  Court  is  as  competent  to  aflFord  relief 
in  this  case  as  a  court  of  equity,  and  it  pertains  to  the  settle- 
ment of  the  estate."     Wads  worth  v.  Connell,  104  111.  369. 

As  we  understand  the  allegations  of  this  bill,  there  is  no 
case  made  that  is  not  entirely  within  the  power  of  the  Probate 
Court  in  the  administration  of  the  estate  to  fully  adjudicate 
upon  and  grant  complete  relief.  Appellant's  counsel  states 
in  his  brief  that  the  gravamen  of  the  bill  is  that  the  judg- 
ment (meaning  the  judgment  allowing  the  Rhodes  claim)  is 
wholly  inequitable,  and  ought  not  to  share  pro  rata  in  the 
assets,  but  that  it  should  be  reduced  to  a  small  amount  or 
nothing,  as  the  proof  might  be,  before  distribution  is  ordered; 
that  said  judgment  is  fraudulent  and  unconscionable  by  reason 
of  equities  and  facts  existing  antecedent  to  the  judgment  of 
the  County  Court  allowing  the  claim;   and  that  complainant 
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was  prednded  from  setting  tip  and  obtaining  the  benefit  of 
defenses  going  to  the  roots  of  the  claim  by  the  concealment 
and  fraad  of  the  claimant,  and  by  the  dismissal  of  the  appeal 
in  the  Superior  Court,  and  wholly  without  default  or  neglect 
of  appellant.  If  the  defenses  were  known  to  the  administra- 
tor or  other  parties  in  interest  at  the  time  of  the  allowance 
of  the  claim  in  the  County  Court,  and  had  been  set  up  and 
passed  upon  in  that  court,  the  judgment  would  be  conclusive, 
and  neither  the  Probate  Court  nor  a  court  of  equity  would 
have  power  to  open  the  question  for  a  new  trial.  If  the 
fi*audulent  concealment  alleged,  and  the  other  wrongs  and 
frauds  stated  in  the  bill  are  of  a  character  to  authorize  a  court 
of  equity  to  interfere,  that  court  administering  the  estate,  it 
is  difficult  to  see  why  the  Probate  Court,  which  has  full  power 
to  reach  just  results  in  the  administration  and  distribution  of 
estates,  can  not  grant  the  relief. 

It  is  nowhere  denied  by  any  authority  which  we  have  been 
able  to  find,  that  that  court  has  power  to  undo  what  has  been 
tlierein  done,  by  fraud  in  the  administration  of  an  estate, 
whether  it  is  in  the  procurement  of  the  allowance  of  a  claim 
by  fraud,  or  in  an  order  finding  a  settlement. 

In  Long,  Administrator,  v.  Thompson,  69  111.  27,  the  power  of 
the  County  Court  to  set  aside  an  order  of  distribution  several 
years  after  it  was  made,  was  upheld,  and  the  proceeding  in  the 
County  Court  was  likened  in  principle  to  a  bill  in  chancery  for 
distribution;  as  to  the  authority  to  set  aside  the  order,  the  court 
said:  "We  must  regard  it  as  incident  to  those  general  pow- 
ers that  a  court  possesses,  which  are  indispensable  to  their  right 
exercise.  It  saves  the  delay  and  expense  of  "appeal  and  writs 
of  error,  or  proceedings  in  equity,  and  is  otherwise  productive 
of  convenience  and  promotive  of  the  ends  of  justice."  The 
allowance  of  a  claim  is  not  an  appropriation  of  any  part  of  the 
estate  to  its  payment;  it  is  a  mere  determination  of  the  amount 
of  the  claim  upon  the  evidence  then  produced  in  court.  The 
statute  makes  it  the  duty  of  the  Probate  Court  to  order  dis- 
tribution ^rt>  rata,  and  each  claimant  seeks  the  benefit  of  such 
order  for  the  payment  of  his  claim.  When  the  claimant 
comes  to  the  court  for  payment,  he  is  asking  the  aid  of   the 
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oonrt  to  enforce  or  satisfy  the  claim  adjndicatcd;  he  is  then 
seeking  the  most  essential  and  beneficial  relief  against  the 
estate.  In  granting  that  relief,  as  well  as  allowing  the  claim 
in  the  first  instance,  the  Probate  Court  maj  exorcise  eqnitable 
power  and  jurisdiction,  precisely  the  same  as  if  the  estate  was 
being  administered  in  an  equity  court  with  full  chancery  pow- 
ers. The  very  essence  of  the  contention  here  is,  that  if  equity 
will  take  jurisdiction  of  the  administration  of  this  estate  and 
the  distribution  of  the  assets  among  the  claimants,  it  ought 
not  to,  and  will  not,  allow  the  payment  of  this  claim  because 
it  is  unjust  and  fraudulent  It  is  indeed  true  that  the  court  is 
asked  to  set  aside  the  fraudulent  judgment,  and  grant  a  new 
trial,  but  that  is  only  a  method  of  procedure,  not  essential,  and 
the  relief  can  be  granted  without,  in  fact,  setting  aside  the 
fraudulent  judgment  The  power  of  a  court  of  equity  to  thus 
proceed  in  the  distribution  of  the  estate  can  not  be  doubted, 
and  the  power  of  the  County  Court  to  do  justice  in  that 
method  in  the  administration  of  insolvent  estates  has  been 
repeatedly  recognized.  In  Heuer  v.  Schafncr,  30  111.  App. 
337,  it  was  held  that  the  County  Court  pro|>erly  denied  satis- 
faction of  certain  judgments  obtained  against  the  insolvent,  on 
the  ground  that  they  were  fraudulent  preferences. 

The  judgments  were  not  interfered  with,  but  their  prefer- 
ential payment  was  refused  and  an  equal  distribution  of  the 
estate  among  the  creditors  directed. 

In  Hier  v.  Kaufman,  134  III.  215,  it  was  expressly  held  that 
the  County  Court  had  no  power  to  interfere  with  the  judg- 
ment and  set  it  aside,  but  that  it  might  inquire  as  to  the  jus- 
tice and  right  of  the  judgment,  and  order  it  paid,  or  not,  as 
justice  might  require. 

Tlus  is  in  accordance  with  the  well  settled  principle  that 
when  a  party  comes  into  a  court  of  equity  asking  the  benefit 
of  a  former  judgment  or  decree,  he  must  be  prepared  to  show, 
if  the  case  requires  it,  that  the  decree  was  just  and  right  See 
Wadhams  v.  Gay,  73  III.  415. 

In  exercising  its  insolvent  jurisdiction,  the  County  Court  is 
clothed  with  the  same  equitable  powers  that  the  Probate 
Court  is  in  the  administration  of  estates,  and  the  rights  and 
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duty  of  the  Coanty  Court  to  deal  with  all  questions  presented 
and  to  apply  equitable  principles  whenever  a  jnst  result 
required  their  application  in  insolvent  matters,  has  been 
repeatedly  recognized.  In  Field  v.  Ridgloy,  116  III.  424,  the 
Supreme  Court  said  :  "The  County  Court,  when  sitting  as  an 
insolvent  court,  is  clothed  with  ample  power  to  pass  upon  and 
settle  equitable  as  well  as  legal  claims  against  the  estates  in 
the  hands  of  the  assignee,  and  the  jurisdiction  of  that  court 
having  once  attached,  a  court  of  equity  will  not  interpose 
except,  perhaps,  under  extraordinary  circumstances,  and  to 
prevent  a  failure  of  justice."  The  exercise  of  equitable  power 
in  the  administration  of  estates  has  been  recognized  in  Wolf 
V.  Beaird,  123  111.  588;  In  re  Corrington,  124  111.  363;  Millard 
V.  Harris,  119  111.  185,  and  in  numerous  other  cases;  and  in 
Heustis  v.  Johnson,  84  111.61,  a  prior  case  is  followed,  holding 
that  "a  court  of  chancery  will  not  exercise  jurisdiction  over 
the  administration  of  estates  except  in  extraordinary  cases." 

There  may  be  circumstances  of  so  extraordinary  a  character 
that  when  shown,  chancery  may  take  the  administration  of  an 
estate  and  proceed  with  its  settlement,  but  in  our  opinion  no 
such  circumstance  or  circumstances  is  disclosed  by  the  bill 
under  consideration. 

We  are  of  opinion  that  for  anything  that  appoiirs  from  the 
allegations  of  the  bill  the  Probate  Court  has  power,  full  and 
adequate,  to  settle  the  estate,  direct  the  distribution  and  dis- 
charge the  complainant  from  his  trust,  and  that  there  is  no 
occasion  to  deprive  said  court  of  power  and  jurisdiction  over 
the  estate.  All  matters  of  set-oflF  and  contribution  justly  exist- 
ing between  the  parties  who  are  claimants  to  the  fund  in  the 
hands  of  the  administrator,  can  be  fully  adjusted  and  deter- 
mined in  that  court,  and  if  the  evidence  shows  a  case  which 
would  authorize  a  court  of  chancery  to  deny  the  payment  of 
the  so-called  Rhodes  claim,  the  Probate  Court  is  fully  clothed 
with  power  to  grant  the  same  relief. 

Appellant's  counsel  has  earnestly  contended  that  the  decree 
dismissing  the  bill  for  want  of  equity  was  erroneous.  Tlie 
wording  of  the  decree  might  have  been  otherwise,  but  tlie 
decree  in  Field  v.  Eidgley,  sujpra^  was  in  the  same  form  and 
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was  affirmed.  The  real  ground  of  dismissal  is,  that  there  is  an 
adequate  power  in  the  Probate  Conrt  to  grant  the  relief  asked. 
Of  course,  the  dismissal  must  be  understood  to  be  without  prej- 
udice to  the  complainant  or  other  parties  in  interest,  to  pre- 
sent the  same  questions  to  the  Probate  Court  which  were 
sought  to  bo  presented  by  the  bill,  and  that  the  dismissal  will 
not  bar  any  relief  to  which  they  may  be  in  law  and  equity 
entitled. 

The  judgment  of  the  Circuit  Court  must  be  affirmed. 

Judgmetit  afirmecL 


|,^gg     LaeiE    Shore    &  Michigan    Southern    Kailway 
IT^  Company 

1 4r"ao  V 

I  58    184  ^* 

j  41  ^  William  F.  Hundt,  by  Next  Friend. 

41    S80| 
169»  64l|         Master  and  Servant — Negligence  of  Master — Personal  Injuries* 

1.  In  assessingr  damages  in  a  personal  injury  case,  it  is  proper  for  the 
jury  to  not  only  consider  the  physical  injury  and  pain,  but  also  the  conse- 
quent mental  pain  and  pecuniary  loss. 

2.  It  is  improper  in  such  a  case  to  give,  upon  the  part  of  either  party 
instructions  which  take  from  the  jury  either  the  question  of  what  facts  were 
proved  or  what  acts  constituted  neglij^ence. 

3.  If  an  averuient  in  a  declaration  Ik  cumulative,  and  if  either  part  of  it 
is  proved,  and  the  other  not,  and  the  part  proved  would,  if  it  stood  alone, 
be  sufficient  to  sustain  the  action,  the  failure  to  prove  the  other  part  is  of  no 
consequence. 

4.  This  court  affirms,  in  view  of  the  evidence,  a  judgment  for  the 
plaintiff  in  an  action  brought  to  recover  from  his  employer  for  personal 
injuries,  alleged  to  have  occurred  through  its  negligence. 

[Opinion  filed  July  23, 1891.] 

Appeal  from  the  Circuit  Court  of  Cook  County :  tlie  Hon 
BioHABD  W.  Clifford,  Judge,  presiding. 

Messrs.  Pliny  B.  Smith  and  James  I.  Best,  for  appellants. 
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Messrs.  Walker  &  Judd  and  Perry  A.  Hdll,  for  appellee. 

Gaby,  J.  The  evidence  on  tlie  trial  of  tliis  case  tended  to 
prove  that  on  the  4th  day  of  November,  1888,  the  appellee, 
then  a  boy  of  the  age  of  eighteen  years,  was  in  the  service  of 
the  appellants  as  a  track  laborer  for  $1.25  per  day.  He  had 
been  in  their  service  in  that  capacity  for  about  seven  months, 
but  at  another  part  of  their  tracks,  until  the  day  on  which  he 
received  the  hurt  that  is  the  subject  of  this  action.  At  the 
place  where  he  had  worked  for  them,  when  a  car  was  switched 
to  run  loose,  called  "  kicking,"  a  man  rode  it  to  prevent 
damage. 

He,  with  another  laborer,  was  directed  by  the  foreman  to 
put  a  handcar  on  the  track  on  which  trains  run  out  of  Chi- 
cago, at  a  point  some  300  feet  north  of  Sixty-first  strpet,  and 
run  south  to  Sixty-third  street,  probably  more  than  a  quarter 
of  a  mile,  get  some  tools,  and  return  as  quickly  as  possible. 
They  went,  and  in  returning  saw  a  train  coming  toward  them 
on  that  track.  In  and  out  of  the  track  next  west,  used  by 
trains  running  into  Chicago,  switching  was  then  being  done, 
which  would  have  delayed  them  if  they  had  attempted  to  use 
that  track.  Next  east  of  them  was  a  side  track  called  No.  1, 
upon  which  cars  were,  standing,  which  prevented  them  from 
getting  upon  it  until  they  had  returned  some  distance  toward 
the  coming  train,  when,  having  passed  the  standing  cars,  they 
removed  the  handcar  from  the  out-going  track,  probably  to 
put  it  upon  that  side  track  and  return  to  the  foreman.  It  is 
somewhat  uncertain  whether  the  intention  was  to  return  upon 
that  side  track,  or  pass  over  it  to  another  next  east,  called  No. 
2,  or  return  to  the  out-going  track  after  the  train  had  passed. 
There  was  some  obstruction  between  the  tracks,  so  that  thev 
were  hindered  in  getting  upon  the  side  track,  but  had  got 
clear  of  the  outgoing  one.  Their  car  was  so  near  the  side 
track,  however,  that  a  freight  car  which  had  been  switched 
upon  the  side  track  and  was  running  loose  with  no  one  upon 
it,  struck  the  handcar  and  threw  it  upon  the  appellee,  very 
severely  injuring  him,  and  so  mangh'ng  his  left  hand  that  three 
of  his  fingers  were  amputated,  and  the  fourth  rendered  stiff 
and  useless. 
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He  had  no  notice  of  the  approach  of  this  freight  c^r  nntil 
too  late  t«>  escape.  His  companion  saw  it  a  little  before  he 
did,  and  did  escape;  but  for  the  obstruction  between  the 
tracks,  they  probably  would  have  been  on  the  side  track,  and 
run  over  by  the  freight  car. 

On  behalf  of  the  appellants  the  court  instructed  the  jury 
much  more  favorably  to  them  than  they  were  entitled  to, 
reciting  various  acts  and  omissions  (hypothetically)  of  the 
appellee  and  charging  the  jury  that  such  acts  or  omissions 
constituted  negligence  on  his  part,  and  would  prevent  a 
recovery.  The  verdict  acquits  him  of  negligence,  which  set- 
tles that  question.  It  is  obvious  that  such  an  accident  could 
occur  only  by  the  carelessness  of  somebody. 

The  order  of  the  foreman  to  go  for  tools  and  return  as 
quickly  as  possible,  was  the  order  of  the  appellants.  All  of 
the  obstructions  to  that  return  upon  the  several  tracks  were 
by  the  acts  of  the  appellants.  It  was  by  their  acts  that  the 
side  track  No.  1  was  the  nearest  one  ppeu. 

If,  as  the  jury  have  found,  the  appellee  was  not  negligent 
in  his  endeavor  to  get  upon  the  track,  then  the  appellants 
were  negligent  in  sending  a  car  under  no  control,  without 
notice,  upon  him.  Upon  the  facts  the  verdict  for  the  appellee 
can  not  be  disturbed. 

Of  the  instructions  for  the  appellee,  the  appellants  complain 
only  of  one  as  to  damages,  and  of  that  only  upon  a  forced 
construction  of  it,  that  it  warrants  a  double  assessment;  the 
jury  being  directed  to  take  into  consideration  the  persona! 
injury,  the  pain  and  suffering,  the  permanent  injury,  and  such 
damages  present  and  future  as  are  the  necessary  result  of  the 
injury.  It  is  said  that  the  last  clause  is  too  much,  in  that,  after 
the  jury  have  considered  all  the  items  of  damage,  then  they 
may  add  present  and  future  damages.  That  is  not  the  mean- 
ing of  the  instruction.  What  damages  the  jury  are  to  give, 
they  are  not  told  in  any  instruction;  they  are  only  told  what 
to  consider.  It  was  proper  for  them  to  consider  not  only  the 
physical  injury  and  pain,  but  the  consequent  mental  pain  and 
pecuniary  loss.  H.  &  St.  J.  R  R,  Co.  v.  Martin,  111  111. 
219;  Village  of  Sheridan  v.  Hibbard,  119  111.  307. 
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The  instructions  asked  by  the  appellants,  the  refusal  of 
which  is  complained  of,  took  from  the  jury  either  tlie  ques- 
tion of  what  facts  were  proved,  or  what  acts  constituted  ne^;- 
ligence.  It  has  been  so  often  decided  that  such  iusti'uctions 
are  wrong,  that  any  citation  of  cases  is  unnecessary. 

The  appellants  make  a  point  that  the  declaration  alleges 
that  while  the  appellee  was  removing  the  handcar,  they 
switched  and  ran  the  freight  car  against  it,  while  the  proof 
shows  that  the  freight  car  was  switched  before  the  removal  of 
the  handcar  began.  The  averment,  switched  and  ran,  is  cumu- 
lative. If  either  part  of  it  is  proved,  and  the  other  not, 
and  the  part  proved  would,  if  it  stood  alone,  be  sufficient  to 
sustain  the  action,  the  failure  to  prove  the  other  part  is  of  no 
consequence.     1  Taylor,  Ev.,  262,  et  seq. 

The  material  thing  is  that  the  freight  car  ran  against  the 
handcar;  not  how  it  got  upon  the  track.  Chicago  W.  D.  Ry. 
Co.  V.  Mills,  105  111.  63. 

The  jury  awarded  $8,500  damages;  the  plaintiflf  remitted 
$1,000  and  took  judgment  for  $7,500.  The  damages  are  lib- 
eral, above  the  amount  usual  in  such  cases.  The  appellee  is 
not  entitled  to  vindictive  damages,  only  coinpensatory;  but 
the  law  confides  to  the  jury  the  fixing  of  the  compensation,  and 
they  are  not  restricted  to  the  pecuniary  loss.  We  would 
not  be  justified  in  disturbing  the  verdict  on  tlie  ground  of 
excess. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


National  Union  Building  Association 

V. 

Simeon  W.  Brewer. 

Landlord  and  Tenant — Recovery  cf  Rent — Practice* 
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,1.    A  party  to  a  crivon  suit  desiring  to  retain  a  jndfftnent  entered  therein, 
loses  his  right  thereto  by  participating  ip  another  triuJ. 
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2.  An  agreement  to  sarrender  does  not  amoant  to  a  fiurrender;  the  act 
must  accompany  the  agreement. 

3.  The  canceling  of  a  deed  will  not  divert  property  which  has  once 
vested  by  a  transmutation  of  possession,  and  the  rule  applies  to  terms  for 
years,  as  well  as  freeholds. 

[Opinion  filed  Jnly  23,  1S91.] 

Appeal  from  the  Su])erior  Court  of  Cook  Connty;  the  Hon. 
John  P.  Alto  eld,  Judge,  presiding. 

Messrs.  Hahline,  Scott  &  Lord,  for  appellant 

Mr.  Fbed  W.  Story,  for  appellee. 

Gary,  J.  The  apj^ellant  sued  tlie  appellee  in  assumpsit  (as 
the  statute  permits)  for  rent  accruing  upon  a  lease  under  seal. 
The  only  dispute  upon  the  facts  is  whether  the  relation  of 
landlord  and  tenant  had  ceased,  before  the  expiration  of  the 
term  by  efflux  of  time. 

At  the  June  term,  1890,  the  cause  was  tried  ex  parte  and  a 
judgment  entered  for  the  appellant.  At  the  August  term 
an  order  was  entered  that  the  defendant  have  leave  to  plead, 
judgment  to  stand  as  security,  and  the  case  submitted  to  the 
court  for  trial  without  a  jury. 

At  the  October  term  an  order  (probably  intended  to  vacate 
only  the  submission)  was  entered  in  terms  vacating  the  August 
order. 

In  January,  1891,  the  case  was  called  for  trial,  the  appel- 
lant moved  to  strike  the  cause  from  the  docket,  on  the  ground 
that  a  judgment  had  already  been  entered.  This  motion  being 
denied  a  jury  was  called,  and  the  appellant  fought  for  a  ver- 
dict, but  the  court  instructed  the  jury  to  find  for  the  defend- 
ant, which  they  did,  and  the  court  vacated  the  former  judgment 
and  entered  judgment  for  the  appellee,  for  costs. 

If  the  appellant  desired  to  retain  that  former  judgment, 
it  should  have  stood  upon  its  right  to  it  and  refused  to  pai'- 
ticipate  in  another  trial.  Prall  v.  Hunt,  41  111.  App.  140. 
Its  right  (if  it  had  any)  to  that  judgment  is  forever  gone. 

On  the  merits,  the  defense,  by  the  testimony  of  the  appel- 
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lee,  was  that  the  secretary  of  the  appellant  brought  to  the 
appellee  a  Mr.  Fleming,  and  wanted  to  know  if  the  appellee 
would  ^ive  up  his  lease;  it  wanted  to  rent  to  him  for  a 
term  of  yeai-s;  that  at  the  office  of  the  appellant  he  paid 
rent  to  the  end  of  January  to  the  officers  of  the  company; 
they  wrote 

"Canceled  January  29,  1889. 

The  National  Union  Building  Association, 

F.  N.  Gage,  Presidept, 
J.  M.  Chambers,  Sec'y," 
across  the  face  of  his  part  of  the  lease  and  returned  it  to 
him;  he  verbally  agreed  to  get  out  as  soon  as  he  could  move, 
and  that  would  take  about  two  weeks;  gave  it  a  paper 
promising  to  pay  Fleming  $10  a  day  for  every  day  he  stayed 
after  the  first  day  of  February,  and  moved  out  on  the  14th. 

As  to  some  of  these  circumstances  there  was  such  conflict 
on  the  evidence  put  in  by  the  appellant,  that  the  case  should 
have  been  left  to  the  jury  to  find  the  facts,  if  the  case  pre- 
sented by  the  appellee  constituted  a  defense,  but  it  did  not. 
An  agreement  to  surrender  two  or  three  days  later  is  no  sur- 
render; the  act  must  accompany  the  agreement  (5  Bacon 
Ab.  657),  and  a  sealed  instrument  can  not  be  varied  by  an  agree- 
ment not  under  sea!.  The  cases  to  that  effect  are  brought 
down  in  Bait.  &  Ohio  v.  III.  Cent.  K.K.Co.,27  KE.Rep.38. 

It  is  familiar  law  that  "the  canceling  of  a  deed  will  not 
divest  property  which  has  once  vested  by  a  transmutation  of 
possession."  Hatch  v.  Hatch,  9  Mass.  307;  Co.  Lit.  225  b, 
note.  And  it  applies  to  terms  for  yeai-s  as  well  as  freeholds. 
Smith  v.  McGowan,  3  Barb.  404. 

Assuming  that  the  writing  "canceled"  upon  the  lease  was 
the  act  of  the  api^llant,  as  being  done  by  officers  having 
authority,  upon  which  point  we  do  not  decide,  yet  it  is  but 
one  of  the  circumstances  from  which  an  agreement  by  it 
to  accept  a  surrender  is  to  be  made  out,  and  such  agreement, 
as  before  shown,  does  not  affect  the  obligations  incurred  by 
the  lease  under  seal.  At  most  it  only  proves  that  the  parties 
agreed,  without  seal,  that  their  sealed  contract  should  no 
longer  be  their  contract 

ToL.  XLI 15 
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When  tlie  appellant,  either  bj  accepting  the  keys  or  poE*- 
session  of  the  premises,  turned  the  abandonment  of  them  by 
the  appellee  into  a  surrender,  should  be  left  to  the  jury. 
Until,  by  operation  of  law,  the  transactions  between  the  parties 
bad  the  effect  of  an  accepted  surrender  of  the  premises,  tlie 
appellee  is  responsible  for  the  rent.  The  rules  of  law  can  not 
be  departed  from  to  administer  fireside  equity  in  hard  cases. 

The  judgment  is  reversed  and  the  case  remanded. 

He  versed  and  remanded. 


Samuel  Ayers 

V. 

Emma  Ayers. 


Divorce^ Adultery  of  Wife — Husband  and  Wife* 

1.  There  is  no  presumption  that  a  married  woman,  for  a  considerable 
number  of  years  a  wife,  is  possessed  of  property. 

2.  In  a  suit  for  divorce  on  a  bill  filed  by  a  husband,  based  upon  the 
allef^ed  adultery  of  bis  wife,  this  court  holds  there  was  no  error  as  to  the 
award  to  (he  latter  of  a  sum  named  as  solicitor's  fees,  and  declines  to  inter- 
fere with  the  decree  for  the  defendant. 

[Opinion  filed  July  23,  1891.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
O.  H.  HoRTON,  Judge,  presiding. 

Mr.  W.  S.  Coy,  for  appellant. 

Messrs.  Whitehead  &  Pickard,  for  appellee. 

Gary,  J.  This  is  a  suit  for  divorce  on  a  bill  jBled  by  the 
appellant  and  tried  by  the  Circuit  Court  upon  the  testimony 
of  witnesses  examined  in  court     The  cliarge  is  adultery. 

The  testimony  is  very  voluminous;  no  condensation  of  it 
within  reasonable  limits  is  possible.  To  recite  it  substantially, 
at  large,  would  only  serve  to  show  that  even  in  the  record, 
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there  is  no  such  preponderance  in  favor  of  the  appellant  as 
would  justify  a  reversal  of  the  finding  of  the  Circuit  Court. 
With  the  witnesses  before  the  court,  the  case  may  have  there 
appeared  less  favorable  to  him  than  it  does  here  on  paper. 

The  court  awarded  the  appellee  $290  as  solicitor's  fees,  the 
appellant  conceding  that  the  amount  was  reasonable  for  the 
services  rendered,  but  now,  urging  that  there  is  no  proof  that 
he  had  property,  nor  that  she  had  not,  says  that  award  is 
erroneous. 

There  is  no  presumption  that  a  married  woman,  sixteen 
years  a  wife,  has  any  property.  As  the  world  goes,  she  gen- 
erally has  none.  As  to  himself,  he  testified  that  he  had 
lived  six  years  on  a  lot  144  feet  on  Prairie  avenue  and  161 
feet  on  Forty-third  street,  in  a  two-story  house,  fifty-two  feet 
long  and  twenty-four  feet  wide,  and  on  the  same  lot  has  a  barn 
eighty  feet  long,  in  which,  in  the  livery  and  boarding-stable 
business,  he  keeps  eight  men  employed. 

Speaking  of  the  barn  he  said  :  "  I  built  a  barn  on  the  rear 
end  of  my  lot;"  and  "  I  generally  kept  three  horses  and  a 
carriage  and  a  couple  of  buggies."  It  is  true  there  is  no 
evidence  of  his  pecuniary  condition,  other  than  the  presump- 
tion that  he  owns  the  property  he  possesses,  and  the  knowl- 
edge common  to  all  intelligent  men,  that  the  property  he 
described  must  be  of  very  considerable  value. 

Neither  upon  the  merits  of  the  principal  case,  nor  in  the 
award  of  solicitor's  fees,  did  the  court  err,  and  the  decree  is 
a&med. 

Decree  affii^med. 


John  Beoton 

V. 

Chicago  &   North- Western  Railroad    Company. 

Railroads — Negligence  qf —  Personal  Injuries — Crossing  —  Signals — 
Contributory  Negligenee-^Evidence— Instructions* 
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1.  This  court  declines  to  interfere  with  the  judgrment  for  the  def^^ndant, 
in  an  action  broufrht  to  recover  for  a  personal  injury  alleged  to  have  occurred 
at  a  croRsinfr  through  the  negligence  of  a  railroad  company. 

2.  It  is  improper  in  a  personal  injury  ca^e,  to  give  instructions  in  behalf 
of  the  plaintiff,  setting  forth  that  damages  should  not  exceed  a  sum  named. 

[Opinion  filed  July  23,  1891.] 

Appkal  from  the  Superior  Conrt  of  Cook  Conntj;  the 
Hon.  Elliott  Anthony,  Judge,  presiding. 

This  was  an  action  bronght  by  appellant  to  recover  for 
damage  sustained  by  being  run  into  by  a  train  on  the  road  of 
appellee,  while  driving  over  a  crossing.  The  place  where  the 
accident  occurred  was  on  a  plain  where  the  track  was  straight 
and  could  be  seen  for  a  long  distance  on  either  side.  A  train 
going  west  passed,  appellant  waiting  for  it  to  go  by.  This 
train  had  just  pulled  away  from  the  station  when  he  started  to 
go  over,  and  was  struck  by  a  train  going  east. 

There  was  evidence  that  the  whistle  was  not  blown  or  bell 
rung  until  an  instant  before  the  collision. 

The  jury  found  for  the  defendant  and  the  plaintiflE  appeals, 

Messrs.  Vallettk  ife  Griffin,  for  appellant 
Mr.  W.  C.  GouDY,  for  appellee. 

Waterman,  J.  With  the  roar  of  a  passing  train  drowning 
all  ordinary  sounds,  it  is  not  strange  that  signals  of  the 
approach  of  another  train,  if  any  were  given,  were  not  heard. 
What  clearly  appeal's  in  the  case  and  what  the  verdict  of  the 
jury  must  have  been  based  on,  is  that  appellant  did  not  exer- 
cise ordinary  care. 

lie  was  about  to  go  over  a  railroad  crossing  with  which  he 
was  familiar,  and  past  which  he  knew  trains  going  with  great 
rapidity  were  to  be  expected  at  any  moment.  With  nothing 
to  obstruct  his  view,  he  drives  upon  the  crossing,  immediately 
following  a  passing  train;  no  much  more  dangerous  time  in 
which  to  go  upon  the  track  could  have  been  selected.  Was 
this  such  diligence  as  ordinarily  prudent  men  exercise  at  such 
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places  and  times?    The  jury  thought  not,  and  we  see  no  reason 
for  disagreeing  with  them. 

We  do  not  think  tliat  the  instruction  asked  bj  plaintiff 
should  have  becngiven  as  asked;  the  concluding  clause  thereof, 
'*  that  if  the  jurj  find,"  etc.,  *^  the  jury  will  assess  his  damages 
at  such  sum  as  the  jury  shall  find  from  the  evidence  he  has 
suffered  on  account  of  such  accident,  not  exceeding  the  sum 
of  $10,000,"  has  been  condemned  in  L.  S.  &  M.  S.  Ry.  Co.  v. 
May,  33  111.  App.  366;  C,  R  I.  &  P.  R  R.  Co.  v.  Austin,  69 
111.  426. 

The  fifth  instruction  for  the  defendant  is  incorrect,  but  the 
facts  of  the  case  do  not,  in  our  judgement,  warrant  a  reversal 
for  the  error  contained  in  it.  It  is  not  because  the  record 
shows  that  appellant  did  not  exercise  the  highest  degree  of 
care,  but  because  the  record  fails  to  show  that  he  exercised 
ordinary  care,  that  we  do  not  interfere  with  the  judgment  in 
this  case.  Taking  the  instructions  as  a  whole,  in  which  way 
they  must  be  considered,  we  think  the  jury  were  not  misled 
to  the  prejudice  of  appellant. 

The  judgment  of  the  Circuit  Court  is  therefore  aflBrmed. 

Judgment  affirmed. 


Alexander  S.  Maltman  I  r]  f? 


V. 

The  Chicago,  Milwaukee  &  St.  Paul   Bailroad 

Company. 

Railroads^Constniction  of — Abutting  Property — Injury  to — Eminent 
Domain — Dedication — Evidence  of. 

1.  Thfl  rijifht  of  an  abntting  owner  to  damasres  where  his  property  is 
injaredy  extends  as  well  to  cases  where  the  damage  is  ckused  by  legal  acts, 
as  where  it  is  the  result  of  an  illegal  trespass. 

2.  Wliere  a  railroad  company  is  authorized  by  municipal  ordinance  to 
lay  several  tracks  in  a  given  street  and  at  first  lays  but  one  track,  subse- 
quently changing  its  location,  and  also  laying  others,  abutting  land  owners 
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may  recover  damages  suffered  by  their  property  through  such  subsequent 
operations. 

3.  Where,  by  a  condemnation  proceeding,  such  company  has  the  right 
to  operate  its  road  on  land  or  on  a  highway*  sUch  company  may  operate 
its  road  as  it  sees  fit,  unless  it  has  been  bound  down  in  its  petition,  or 
by  the  terms  of  the  judgment,  to  a  particular  method  of  construction  or  a 
limited  occupation;  and  in  the  latter  event,  a  departure  by  the  company 
from  its  plan  of  proposed  construction,  which  is  injurious  to  abutting  land, 
will  be  compensated  in  damages  in  an  action  brought  for  that  purpose. 

4.  Whether  or  not  there  has  been  a  dedication  of  land  to  the  public,  in  a 
given  case,  is  a  question  of  fact  for  the  jury. 

5.  A  prescriptive  right  to  land  for  the  purposes  of  a  way,  may  be 
gained  by  the  public  by  a  use  thereof,  uninterrupted,  for  a  period  of  twenty 
years. 

6.  Dedication  may  be  established  by  proof  of  a  use  by  the  public  with 
the  acquiescence  of  the  owner,  for  a  time  corresponding  to  the  period  of  the 
statute  of  limitations. 

7.  A  setting  out  of  land  by  an  owner  for  a  highway,  evidenced  by  such 
acts  as  show  a  clear  intent  on  his  part  to  dedicate  it,  and  an  acceptance 
thereof  by  the  public,  and  a  user  for  a  highway,  will  amount  to  a  complete 
dediciition  binding  on  all  parties. 


[Opinion  filed  July  23,  1891.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
John  P.  Altgeld,  Judge,  presiding. 

Messrs.  Wilson,  Moore  &  McIlvaine,  for  appellant. 

The  Supreme  Court  of  this  State  has,  as  wo  contend,  con- 
sidered and  determined  the  exact  question  involved  here. 
The  case  of  P.,  Ft.  W.  &  C.  R  K.  Co.  v.  Eeich,  101  III.  157, 
was  an  action  by  Koich  against  the  company  for  damages  done 
by  laying  two  additional  tracks  in  Stewart  avenue.  The  char- 
ter of  the  company  authorized  it  to  construct  its  road  "  upon 
or  across  any  stream  or  water-course,  road  or  highway,  railroad 
or  canal,  which  the  route  of  its  road  shall  intersect"  (P.  170.) 
The  company  laid  its  first  track  in  1858,  the  second  in  1869, 
and  in  1874:  the  two  which  caused  the  injury  complained  of. 
In  1876  the  suit  was  brought.  The  defendant  pleaded,  among 
other  things,  the  statute  of  limitations.  Plaintiff  recovered  a 
judgment,  from  which  defendant  appealed.    The  Supreme 
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Court,  construing  the  charter,  held  that  the  company  was 
authorized  thereby  to  lay  tracks  lengthwise  in  Stewart  avenue. 
(F.  172,  173.)  It  further  held  that  under  said  authority  the 
company  merely  acquired  a  right  to  occupy  the  street  with  the 
public,  and  not  to  its  exclusion.  It  was  contended  by  counsel 
for  the  company  that  the  exercise  of  the  power  to  lay 
tracks  on  said  avenue  was  entered  on,  and  two  of  the  tracks 
were  actually  laid,  before  the  rule  of  damages  established  by 
the  constitution  of  1870  took  effect  This,  as  we  understand 
it,  is  nearly  the  position  taken  by  appellee  in  the  present  case. 
But  the  Supreme  Court  held  the  contrary  (p.  176),  saying: 
"  The  laying  of  the  two  tracks,  as  we  have  seen,  could  not 
liave  been,  under  the  law,  and  the  evidence  tends  to  show 
was  not  in  fact,  an  appropriation  of  the  entire  street  The 
public  had  a  right  to  and  still  used  the  balance  of  the  street 
That  balance  appellant  had  no  right  to  occupy.  It  did  in  1874, 
less  than  two  years  before  suit  was  brought,  occupy  it  by  lay- 
ing thereon  two  additional  tracks,  and  as  the  evidence  tends  to 
show,  thereby  completely  excluded  its  use  for  ordinary  street 
purposes,  and  on  that  side  cut  off  appellee's  access  to  his  lot" 
The  court  therefore  affirmed  the  judgment 

Mr.  Edwin  Walker,  for  appellee. 

The  property  in  controversy  is  within  the  corporate  limits 
of  the  city  of  Chicago.  The  fee  of  all  the  public  streets  is 
in  the  city,  and  the  common  council  had  exclusive  control  of 
all  such  streets.  There  is  no  claim  that  the  city  of  Chicago 
has,  by  the  expenditure  of  money,  or  by  any. other  act,  exer- 
cised control  over  the  right  of  way  upon  which  the  south 
track  has  been  laid.  There  is  no  evidence  that  the  city,  either 
before  or  after  the  construction  of  the  south  track,  expended 
any  money  in  improvements,  nor  is  there  any  pretense  or 
claim  that  the  owners  of  the  property  south  of  appellant's 
property  dedicated  this  strip  of  land  to  tlie  uses  of  the  public, 
or  by  any  act  of  such  owners  induced  the  owners  of  other 
property  to  believe  that  such  strip  of  gi'ound  was  a  public 
street,  and  had  been,  as  a  matter  of  fact,  dedicated  to  public 

use. 
The  appellant's  counsel  claimed   that  the  property  in  con- 
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troversy  had  become  a  public  street,  both  by  dedication  and 
prescription.  It  appears  from  the  evidence  that  for  many 
years  this  property  had  been  leased  to  one  Peters,  who  had 
devoted  it  to  the  propagation  and  cultivation  of  cabbages. 
Peters,  for  his  own  accommodation,  and  for  the  protection  of 
his  garden,  erected  a  fence  on  the  north  line,  or  near  the  north 
line  of  the  Isham  tract,  but  it  is  not  claimed  that  Peters 
erected  such  fence  by  the  direction  or  under  the  authority  of 
the  owners  of  the  property,  or  that  they  had  any  knowledge 
whatever  of  the  location  of  tliis  fence. 

In  Gentleman  v.  Soule,  32  111.  271,  it  is  held  that  the  dedi- 
cation must  be  made  by  the  owner  of  the  fee,  and  that  the 
tenant  can  not  dedicate. 

In  City  of  Chicago  et  al.  v.  Wright,  69  111.  318,  the  con- 
tention on  the  part  of  the  city  was  that  a  certain  strip  of 
ground  had  become  a  public  street,  both  by  prescription  and 
dedication.  The  court  held  that  the  city  could  acquire  no 
right  by  prescription.  The  strip  of  laud  in  controversy  must 
have  been  thrown  open  for  public  use,  and  also  used  by  the 
public  as  a  street  for  over  twenty  years.  In  the  case  at  .bar, 
there  is  no  evidence  at  all  that  this  strip  of  ground  had  been 
thrown  open  to  public  use  by  the  owner.  Nor  does  it  appear 
that  the  public  at  any  time  used  the  appellee's  right  of  way 
as  a  public  street.  It  may  be  true  that  occasionally  the 
farmers,  as  witnesses  said,  would  drive  along  on  what  was  sup- 
posed to  be  Bloomiugdale  Road,  but  it  was  only  an  occasional 
use,  and  was  entirely  destitute  of  the  elements  that  constitute 
a  public  street. 

It  can  not  be  claimed  that  there  was  any  dedication,  for 
there  is  no  evidence  of  any  act  or  intention  of  the  owner  of 
the  property  to  devote  it  to  the  use  of  the  public. 

In  Mclntyre  et  al.  v.  Storey,  80  111.  127,  it  is  held  that  a 
dedication  of  a  right  of  way  for  a  highway  may  be  established 
by  grant  or  written  instrument,  or  by  the  acts  and  declarations 
of  the  owner  of  the  premises;  it  may  be  inferred  from  long 
and  uninterrupted  user  by  the  public,  with  the  knowledge  and 
consent  of  the  owner,  but  there  must  be  a  clear  intent  shown 
to  make  the  dedication.     The  evidence  should  be  clear,  either 
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of  actual  intent  so  to  do,  or  of  such  acts  or  declarations  as  will 
equitably  estop  the  owner  from  denying  such  intent, 

MoRAN,  P.  J.  This  action  was  brought  by  appellant  to 
recover  from  appellee  damages  alleged  to  have  been  sustained 
by  him  as  the  owner  of  some  sixteen  lots  fronting  on  what  is 
known  as  Bloomingdale  Road,  upon  which  road  the  defend- 
ant has  built  and  is  operating  a  railroad.  When  the  evidence 
had  been  all  introduced,  the  court  instructed  the  jury  to  return 
a  verdict  for  the  defendant. 

As  we  understand  the  record,  this  action  of  the  court  is 
based  upon  two  grounds:  First,  that  as  the  ordinance  which 
authorized  defendant  to  enter  on  and  occupy  said  Blooming- 
dale  Koad,  authorized  the  laying  of  two  tracks,  and  as  one  of 
said  tracks  was  laid  shortly  after  the  passing  of  the  ordinance 
in  1874,  and  the  princij)al  injuries  complained  of  result  from 
the  laying  of  the  second  track  in  1884,  that  no  damage  can  be 
recovered  for  such  resulting  injury,  as  all  damage  to  be 
ascribed  to  the  building  and  operating  of  the  road  under  said 
ordinance,  must  be  intended  to  have  arisen  at  the  time  the 
ordinance  giving  the  right  was  passed,  or  at  least  at  the  time 
that  the  railroad  company  entered  upon  the  street  and 
laid  the  iirst  track,  in  pursuance  of  the  autliority  given  it. 
Second,  that  the  second  track  was  laid  on  private  property, 
which  constituted  no  part  of  the  street,  and  therefore,  that 
plaintiff  could  recover  no  damage  for  any  construction  placed 
by  the  company  thereon. 

The  evidence  shows  that  the  position  of  the  first  track  was 
changed  in  1884,  at  the  time  of  the  laying  of  the  second  track, 
by  the  removal  of  said  first  track  nearer  to  plaintiff's  property; 
also  that  a  high  embankment  was  thrown  up,  which  tended  to 
obstruct  plaintilFs  ingress  and  egress  to  and  from  his  property; 
and  also  to  show  that  by  reason  of  the  laying  of  the  new  track 
and  the  other  work  done  in  1884,  plaintiff's  property  was  de- 
preciated in  value. 

We  are  of  opinion  that  plaintiff  is  entitled  to  recover  any 
damage  done  to  him  by  reason  of  laying  of  the  second  track 
in  1884,  and  also  any  such  damage  as  arose  from  alterations  of 
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tho  old  track,  unless  it  is  to  be  assumed  that  such  alterations 
were  made  necessary  by  a  change  in  grade.  The  entire  dam- 
age did  not  accrue  to  plaintiff  at  the  time  the  first  track  was 
laid,  and  it  can  not  be  snccessfally  contended  that  any  damage 
resulted  to  plaintiff  from  the  passage  of  the  ordinance  author- 
izing the  laying  of  the  tracks.  It  is  the  construction  of  the 
road  tliat  does  the  damage,  and  not  the  mere  giving  authority 
to  construct  it  The  fact  that  after  laying  one  track  tlie  com- 
pany had  the  legal  right  to  at  any  time  lay  an  additional  track, 
does  not  affect  the  question.  The  right  of  an  abutting  owner 
to  damages  secured  by  the  constitution,  where  his  property  is 
damaged,  extends  as  well  to  cases  where  the  damage  is  caused 
by  legal  act.s  as  where  the  damages  are  the  result  of  an  illegal 
trespass.  AVheiX)  a  highway  running  in  front  of  lots  on  which 
houses  are  cix>cted,  is  appropriated  to  the  use  of  a  railway 
comiM^nv,  tho  damage  resulting  to  the  lots  will  depend,  to  a 
considenible  degree*  on  the  extent  to  which  the  said  highway 
is  occupied  by  railway  tracks;  and  while  the  operation  of  the 
road  u|H>n  a  single  track,  thereby  leaving  a  largo  portion  of 
tho  street  to  the  use  of  the  general  public,  may  do  but  little 
harm«  the  adding  of  one  or  more  additional  tracks  may  have 
the  elTeot  of  suWtautialty  excluding  the  public  from  the  use  of 
thestrei^t  and  the  abutting  owner  from  access  to  his  property. 
It  is  verv  clear  tliat  the  additional  use  made  of  the  street  is 
the  ci^mmoneement  of  the  serious  damage,  or  at  least,  is  the 
boiirinnin:;  of  a  new  dama<re,  for  which  the  owner  should  have 
just  eompensiUion. 

This  c:ise  differs  from  one  where,  by  a  condemnation  pro- 
ceeding, or  by  a  purchase,  the  c^- mi -any  has  the  right  to  oj>er- 
ate  its  ri^ad  on  land  or  on  a  hiirhwav.  There  the  condemna- 
tion  of  the  land  irives  the  ciMui^anv  auihoritv  to  oi^rate  its 
n»ad  at  its  pleasure,  and  to  sucli  extent  as  it  shall  see  lit,  unless, 
indoeil,  it  h;is  been  bound  down  in  its  petition,  or  by  the 
terms  oi  the  iudirment,  to  a  part'cu'ar  methi»d  of  construction 
or  a  Hii.iied  ocv*n}>ation,  and  in  such  latter  event*  a  departure 
by  the  rai^vay  einu|\Hny  fnun  its  }\an  of  proposed  eonstruc- 
tiv»n,  which  is  ini'jrious  to  abutting  ^and,  will  be  comj^nsated 
in  damages  in  an  action  brvnight  lor  that  par(M>se.     C.  &  A. 
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Ry.  Co.  V.  McDoiigall,  126  111.  111. 

In  this  case  the  laying  of  the  first  track  was  not  an  appro- 
priation of  the  entire  street;  the  evidence  shows  that  the  pub- 
lic still  used  the  street  running  alongside  said  first  track,  and 
the  abutters  seem  to  have  sustained  but  little  injury  from  this 
partial  exercise  of  the  defendant's  right  to  occupy  the  street. 
The  laying  of  the  second  track  and  the  alteration  of  the  first 
one  at  the  same  time,  was  an  act  legal  and  authorized  to  be 
sure,  but  nevertheless,  one  for  which,  if  in  fact  it  caused  an 
injury  to  plaintiff  by  rendering  his  property  less  accessible 
and  less  valuable,  he  was  entitled  to  recover.  P.,  Ft.  W.  & 
C.  R.  R.  Co.  v.  Reich,  101  111.  157. 

So  far,  therefore,  as  the  court  proceeded  on  the  first  ground 
mentioned,  it  was  erroneous  to  strike  out  the  evidence. 

As  to  tlie  second  ground,  it  was  claimed  on  the  part  of  the 
plaintiff,  that  while  one-half  of  Bloomingdale  Road  hnd  beon 
regularly  platted  and  dedicated  as  a  street,  the  other  half  had 
been  dedicated  without  platting,  by  the  acts  of  the  owner  of 
tlie  property,  and  had  been  accepted  and  used  by  the  public. 

There  was  testimony  tending  to  show  that  the  Blooming- 
dale  Road  in  front  of  Maltman's  property  had  been  used  as  a 
street  as  early  as  1852,  and  from  thence  down  to  the  occu [na- 
tion of  it  by  the  defendant's  tracks.  That  the  strip  in  dispute 
on  which  this  second  railroad  track  was  laid,  was  fenced  out 
from  tlie  property  of  the  owner,  according  to  the  testimony 
of  one  or  two  of  the  witnesses,  thirty-eight  years  before  the 
last  railroad  track  was  laid.  That  the  general  public  drove 
upon  this  strip  north  of  the  fence  and  south  of  the  old  or  first- 
laid  railroad  track,  from  the  time  of  the  laying  of  said  track 
up  to  the  laying  of  the  second  track,  and  the  same  strip  had 
been  used  by  the  public  in  the  same  manner  for  many  years 
prior  to  the  laying  of  the  first  track.  That  the  fence  has  occu- 
pied substantially  the  same  line  during  the  period  of  more 
than  thirty  years,  and  that  the  street  has  been  graded  for  some 
twenty  years. 

On  the  other  hand,  there  was  testimon}'  of  an  agent  of  the 
owners  of  the  property,  who  denied  that  there  was  any  sti-eet. 
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or  that  the  land  outside  the  fence  was  ever  dedicated  for  such 
a  purpose;  that  the  fence  was  built  bj  a  tenant  of  the  owner 
without  any  direction,  and  was  permitted  to  remain  till  1890. 
Whether  there  was,  in  fact,  a  dedication  of  this  strip  of  land 
for  highway  purposes,  was  a  question  of  fact  to  be  determined 
by  the  jury.  A  prescriptive  right  to  land  for  the  purposes  of 
a  way,  may  be  gained  by  the  public  by  a  use  thereof,  uninter- 
rupted, for  a  period  of  twenty  years,  and  according  to  some 
authorities,  by  even  a  less  period.  Dedication  may  be  estab- 
lished by  proof  of  a  use  by  the  public  with  the  acquiescence 
of  the  owner,  for  a  time  corresponding  to  the  period  of  the 
statute  of  limitations.  A  setting  out  of  land  by  an  owner  for 
a  highway,  evidenced  by  such  acts  as  show  a  clear  intent  on 
his  part  to  dedicate  it,  and  an  acceptance  thereof  by  the  public 
and  a  user  for  highway  purposes,  will  amount  to  a  complete 
dedication,  binding  on  all  the  parties.  When  there  is  question 
of  a  dedication,  and  the  acts  of  the  owner  are  shown,  the 
question  of  whether  he  intended  to  dedicate  the  property  for 
the  purpose  of  a  highway,  is  one  of  fact,  which  must  be 
answered  by  the  jury  from  the  evidence,  and  not  by  the  court, 
and  this  is  particularly  true  when  there  is  a  conflict  of  evi- 
dence as  to  what  the  acts  of  the  owner  were,  and  when  such 
acts  occurred. 

We  think  it  clear,  therefore,  that  the  court  erred  in  refus- 
ing to  submit  the  question  of  whether  there  had  been  a  dedi- 
cation of  the  street  in  question  as  a  public  highway,  to  the 

j"ry- 

The  judgment  must  therefore  be  reversed   and  the  case 

remanded.  lieversed  and  remanded. 


Patrick  J.  Casey 

V. 

Charles  E.  Curtis, 

1.    A  refusal  to  quaah  a  capias  is  Dot  a  final  order,  and  can  not  be  appealed 
from. 
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2.  Where  a  defendant  in  an  action  before  a  justice  was  not  Berved  with 
process,  and  knew  nothing  of  the  proceedinsf  until  after  judgment,  the  justice 
Laid  no  jurisdiction  to  render  the  same,  and  it  was  of  no  effect. 

[Opinion  filed  July  23,  1891.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
KiBK  Hawbs,  Judge,  presidinp^. 

Mr.  F.  S.  Baied,  for  appellant* 

Mr.  Frederick  Arnd,  for  appellee. 

Waterman,  J.  In  this  case,  judgment  against  appellant 
was  entered  by  confession,  upon  a  note  and  warrant  of  attorney, 
more  than  a  year  and  a  day  old. 

Appellant  moved  to  set  the  same  aside,  alleging  that  the 
note  was  given  to  obtain  the  dischajge  of  his  property  irom 
a  claim  thereon  existing  under  an  execution  sale  upon  a  judg- 
ment rendered  by  a  justice  of  tlie  peace  against  him  (appel- 
lant), in  a  suit  m  which  he  was  never  served  with  process  and 
knew  nothing  of  until  demand  of  payment  was  made  under 
the  execution. 

Appellant  was  not,  as  is  insisted,  compelled  to  give  this 
note;  he  gave  it,  as  his  affidavit  shows,  in  settlement  of  a  claim 
upon  which  a  judgment  that  was  a  nullity  had  been  rendered. 
In  iact  there  was  against  him  only  a  claim,  for  if  he  was  never 
served  with  process  and  knew  nothing  ol  the  proceeding  until 
after  judgment,  the  justice  court  had  no  jurisdiction  to  render 
the  judgment  and  it  was  of  no  effect. 

The  motion  to  set  aside  the  judgment  was  properly  over- 
ruled. 

A  capias  had  been  issued  upon  the  judgment  entered  in  the 
Superior  Court,  and  this,  appellant  moved  to  have  quashed. 
The  court  refused  to  quash  the  writ  but  stayed  the  execution 
thereof.     No  appeal  lies  from  such  an  order. 

A  refusal  to  quash  a  capias  is  not  a  final  order.  Appellant 
had  not  been  arrested  and  he  can  not  be  under  this  writ,  as  it 
has  long  since  expired  by  lapse  of  time. 

The  judgment  of  the  Superior  Court  is  therefore  affirmed, 
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and  the  ap}ical  from  its  order  refusing  to  qnash  the  writ  of 
capias  ad  satisfa^cienduTn  and  staying  the  execution  thereof,  is 
dismissed. 

Judgment  affirmed  and  appeal  from  orders  refusing  to  quash 
writ  and  staying  execution,  dismissed. 

Judgment  affirmed  and  appeal  from,  order  dismissed. 


41    <4»8 
143»  856. 

11  2.%  City  of  Chicago 


V. 

Emma  Babcock. 

Municipal  Corporations — Negligence  of— Personal  Lijuries — Settlement. 

Where  an  action  to  recover  for  personal  injuries  is  brouf^ht  againnt  a 
municipality  and  the  owner  of  the  building  in  front  of  which  the  injury 
took  place,  plaintiff  settling  with  the  owner  after  the  bringing  of  suit  and 
joinder  of  ifwue,  to  take  advantage  of  such  settlement,  the  same  should  have 
been  brought  to  the  attention  of  the  court  by  the  city  by  plea  of  puis  dar- 
rien  continuance. 

[Opinion  filed  July  23,  1891.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Frank  Bakeb,  Judge,  presiding. 

Messrs.  Geobge  F.  Sugg,  C.  S.  Cameron  and  W.  E.  Hughes, 
for  appellant 

Messrs.  Walkeb  &  Lowdek,  for  appellee. 

Watebman,  J.  It  is  argued  in  this  case  that  appellee,  who 
was  injured  by  falling  through  an  opening  in  a  sidewalk,  was 
not  exercising  ordinary  care  when  she  so  fell,  and  that  for  this 
reason  the  judgment  in  this  case  should  be  reversed. 

We  do  not  think  the  record  presents  a  state  of  facts  war- 
ranting us  in  setting  aside  the  finding  of  the  jury  in  this 
regard.  They  were  properly  instructed  and  the  evidence  is 
sufficient  to  sustain  the  verdict. 
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The  suit  as  first  brought  was  ^tgainst  the  city,  and  the  owner 
of  the  building  in  front  of  which  appellee  fell,  and  for  the  use 
of  whose  tenants  the  opening  existed.  Appellee  settled  with 
6uch  owner,  receiving  from  him  a  sum  of  monevj  it  is  insisted 
that  such  settlement  precluded  her  from  recovering  against 
the  city. 

The  settlement  was  not  pleaded,  and  occurring  as  it  did 
after  action  brought  and  issue  joined,  it  should  have  been 
brought  to  the  attention  of  the  court  by  plea  oi puis  darrien 
continuance.  Chitty's  Pleading,  Vol.  1,  689;  Jackson  v. 
Kanisey,  3  Cowen,  7.5;  Mount  v.  Scholes,  120  111.  394. 

No  such  plea  having  been  filed  tlie  defendant  was  not,  at  the 
trial,  in  a  position  to  avail  itself  of  such  settlement. 

The  judgment  of  the  Circuit  Court  is  therefore  aflirniei 

Judgment  affinned. 


William  G.  Wilson 

V. 

John  R.  R.  Lindner. 

Guaranfy. 

1.  While  a  surety's  liability  will  be  strictly  construed,  strictness  can  not 
be  cari^ed  to  sncb  a  degree  as  to  create  defenses  for  the  guarantor  when 
none  in  fact  exiRt. 

2.  This  court  affirms,  in  view  of  the  evidence,  the  judgment  for  the 
plaintiff  in  an  action  brought  to  recover  for  a  bill  of  goods  sold  and  delivered 
by  plaintiff  to  persons  named*  in  reliance  upon  a  certain  guaranty  in  writ- 
ing. 

[Opinion  filed  July  23, 1891.] 

Appeal  from  the  County  Court  of  Cook  County;  the  Hon. 
KiCHABD  Fbendergast,  Judgc^  presiding^. 

Ml*.  R  8.  Thompson,  for  appellant. 

Parol  evidence  is  admissible  to  show  the  conditions  and  con- 
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siderations  upon  which  the  guarantor  undertook  to  be  liabla 
Belleville  Savings  Bk.  v.  Bornman,  124  111.  205;  Rhode  v. 
McLean,  101  111.  467;  Knight  v.  Ilnrlburt,  74  111.  133;  Hull 
V.  Parker,  37  Mich.  590;  Bent  v.  Martou,  52  N.  Y.  570;  Brant 
on  Sureties,  Sec.  352,  and  authorities  there  cited. 

In  ascertaining  the  meaning  and  intent  of  a  contract  of  guar- 
anty, the  same  rules  of  construction  are  apph'cable  as  to  other 
contracts.  Hamilton  v.  Van  Rensselaer,  43  N.  Y.  244;  Shref- 
fler  V.  Nadelhoffer,  133  111.  536. 

The  contract  proposed  by  appellant,  as  gathered  fi'om  the 
letter  of  guaranty  and  the  assurances  of  appellee,  was  an  entire 
contract,  and  it  was  incumbent  on  appellee  to  show  a  complete 
f ultillment  of  all  its  terms  to  entitle  him  to  recover.  Leeds  v. 
Dunn,  10  N.  Y.  469;  Bruce  v.  Pearson,  3  Johns.  534;  Eliason 
V.  Henshaw,  4  Wheaton,  225;  Story  on  Contracts,  Sec.  16, 18. 

"When  the  true  intent  of  a  contract  of  guaranty,  and  the 
terms  upon  which  the  guarantor  agrees  to  be  bound,  are  ascer- 
tained, the  contract  must  be  strictly  construed,  and  the  guar- 
antor's liability  is  never  extended  beyond  the  express  terms  of 
the  guaranty.  Shreffler  v.  Nadelhoflfer,  133  111.  536;  Ryan  v. 
Trustees  of  Shawneetown,  14  111.  20;  Finney  v.  Condon,  86  111. 
81;  Mix  V.  Singleton,  86  111.  194;  McGovney  v.  State  of 
Ohio,  20  Ohio,  90;  Leeds  v  Dunn,  10  N.  Y.  469. 

In  case  of  doubt,  the  doubt  is  generally,  if  not  universally, 
solved  in  favor  of  the  guarantor.    Stull  v.  Hance,  62  111.  52. 

Messrs.  Weigley,  Bulkley  &  Gray,  for  appellee. 

MoRAN,  P.  J.  This  appeal  is  from  a  judgment  rendered 
against  appellant,  for  a  bill  of  goods  sold  and  delivered  by 
appellee  in  reliance  upon  a  certain  guaranty  in  writing. 

The  firm  of  Wilson  &  Brother,  composed  of  Charles  A. 
*  and  Frank  P.  Wilson,  were,  prior  to  January  14,  1886,  en- 
gaged in  business,  and  had  become  indebted  to  appellee  in  the 
sum  of  $1,298.04. 

One  of  said  Wilson  Brothers  came  to  Chicago  to  obtain 
financial  aid  from  appellant,  and  appellant  addressed  to  ap- 
pellee the  following  letter: 
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"Chicago,  January  14,  1886. 
"John  E.  R.  Lindner,  Esq., 

"  144  Main  Street,  Cincinnati,  Ohio. 
^^Dear  Sir:  Frank  Wilson  is  now  with  me  and  wants  me  to 
Jet  him  have  money  enough  to  enlarge  his  business,  which  is 
inconvenient  for  me  at  the  present  time  to  do.  But  in  order 
to  assist  him  to  carry  on  his  business  I  will  make  you  this 
proposition  :  If  you  will  make  arrangements  with  him  to  ena- 
ble him  to  pay  you  what  he  now  owes  you,  viz.,  $1,298.04,  in 
periodical  payment^  and  furnish  him  goods  to  continue  to 
carry  on  his  business,  I  will  be  z'esponsible  to  you  and  will,  by 
this  letter,  bind  myself  to  pay  you  to  the  extent  of  $600  for 
any  goods  you  may  sell  him  and  tliat  he  does  not  pay  for, 
from  this  date,  and  under  the  agreement  I  have  above 
suggested. 

"Tours  truly, 

"  W.  G.  Wilson." 

This  letter  was  presented  to  appellee,  and  thereupon  the 
following  agreement  was  drawn  up  and  signed: 

"  Articles  of  agreement,  entered  into  this  18th  day  of  Jan- 
uary, 1886,  between  John  R.  R.  Lindner,  of  Cincinnati,  Ohio, 
and  Charles  A.  Wilson  and  Frank  P.  Wilson,  doing  business 
under  the  firm  name  of  Wilson  &  Brother,  Eaton,  Ohio. 

1.  Said  John  R.  R.  Lindner  doth  hereby  covenant  and 
agree  with  the  said  Wilson  &  Brother  to  do  and  perform  the 
matters  and  things  following: 

1.  He  will  sell  said  Wilson  &  Brother  $600  worth  of 
tobacco. 

2.  He  will  give  said  Wilson  &  Brother  ample  time  to  pay 
oflE  their  indebtedness  to  him,  amounting  to  $1,298.04,  agree- 
ing  to  receive  the  same  in  payments  of  $25  every  thirty  days 
from  this  date,  to  be  applied  to  said  indebtedness,  and  to  bring 
no  suit  for  the  collection  of  said  claim  so  long  as  said  Wilson 
&  Brother  meet  said  $25  payments. 

And  the  said  Wilson  &  Brother  doth  hereby  covenant  and 
agree  to  purchase  of  said  John  R.  Lindner  $600  worth  of 
stock,  in  consideration  of  said  John  R.  Lindner,  extending  to 

Toi.  XLIM 
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tfactn  the  time  mentioned  above  for  paying  their  indebtedness 
of  $1,298.04,  dae  him,  said  John  R  Lindner. 

In  witness  whereof,  the  said  parties  have  hereunto  set  their 
hands  and  seals. 

(Signed)        John  R.  R  Lindner,     [Seal.] 

C.  A.  Wilson,  [Seal.] 

F.  B.  Wilson,  [Seal.] 

Wilson  Bbothebs.        [Seal.]  " 

Goods  to  the  amount  of  $599.35  were  then  selected  by  Wil- 
son Brothers  from  appellee's  stock  in  Cincinnati,  but  not 
delivered  to  them,  and  appellee  and  one  of  the  Wilsons  came 
to  Chicago  to  see  appellant.  After  some  consultation  and 
negotiation  with  appellant,  appellant  wrote  on  the  letter  above 
set  out  the  following: 

"Wliere  Frank  Wilson's  name  is  mentioned  in  this  letter 
Wilson  Brothers  may  be  substituted  in  his  place. 

»<W.  G.  Wilson." 

Appellee  thereupon  returned  to  Cincinnati  and  shipped  to 
Wilson  Brothers  the  goods  which  had  been  selected. 

Wilson  Brothers  paid  to  appellee  about  $200  in  the  $25 
monthly  installments,  but  he  gave  them  no  further  credit,  and 
when  the  bill  sold  them  became  due  and  they  failed  to  pay  it, 
he  demanded  it  from  appellant,  and  brought  this  action  for  its 
collection. 

Appellant  contends  that  the  true  construction  of  tlie  con- 
tract is  that  appellee  was  to  continue  to  furnish  goods  to  Wil- 
son Brothers,  from  time  to  time,  as  they  should  need  them  in 
their  business,  and  that  when  he  refused  them  credit  for  goods 
he,  appellant,  was  not  bound.  We  do  not  so  read  the  letter. 
It  is  plain  and  unambiguous,  and  not  subject  to  alteration  by 
parol  evidence. 

Appellee  furnished  goods  substantially  to  the  limit  therein 
contracted  for,  in  exj)ress  reliance  on  the  terms  as  written,  and 
has  the  full  legal  right  to  insist  on  the  discharge  of  the  lia- 
bility which  appellant  incurred. 

The  rule  undoubtedly  is,  as  counsel  contends,  that  a  surety's 
liability  will  be  strictly  construed,  but  strictness  can  not  he 
carried  to  such  a  degree  as  to  create  defenses  for  the  guarantor 
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when  none  in  fact  exist  The  rule  "in  no  way  interferes  with 
the  use  of  the  ordinary  tests  by  which  the  actual  meaning  and 
intention  of  the  contracting  parties  are  ordinarily  determined, 
but  merely  limits  their  liability  strictly  to  the  terms  of  their 
contract,  when  those  terms  are  ascertained,  and  forbids  any 
extension  of  such  liability  by  implication  beyond  the  strict 
letter  of  those  terms."     Shreffler  v.  Nadelhoffer,  133  LI.  536. 

This  case  was  submitted  to  the  court  for  trial.  Ko  question 
is  raised  except  as  to  the  liability  of  appellant  under  the  evi- 
dence. 

We  think  that  liability  clear,  and  that  the  judgment  is  cor- 
rect and  must  be  affirmed. 

Judgment  affirmed. 


John  B.  Carson  Ji  fg 

V. 

Otto  W.  Mitchell  and  John  F.  A.  Halbach. 

Agency — Contract  to  Repair  Theatre — Extras — Recovery  of. 

1.  The  fact  that  the  proprietor  of  a  building  intrnsted  matters  con- 
nected with  a  certain  work  to  persons  nnmed,  is  not,  of  itself,  authority  to 
them  to  add  to  a  contract  made  by  him  with  third  parties. 

2.  An  agreement  with  certain  persons  as  authorized  agents,  can  not  bind 
their  principal,  they  having  no  authority  to  do  so. 

[Opinion  filed  July  23,  1891.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
S.  P.  McCoNNELL,  Judge,  presiding. 

Messrs.  Osbobn  &  Lykde,  for  appellant. 

Messrs.  Hakbot  &  Merbiok,  for  appellees. 

Gaby,  J.  The  appellees  sued  the  appellant,  in  assumpsit, 
for  work,  etc,  done  by  them  on  the  Columbia  Theati'o.    That 
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he  did  employ  them  to  do  epeciiied  work  for  $3,000,  which 
thej  did,  and  he  paid  for  it,  is  undisputed.  This  suit  is  for 
extras,  which  he  denies  that  he  ever,  expressly  or  by  implica- 
tion, requested. 

A  good  deal  of  work  besides  that  done  by  the  appellees,  and 
other  furnishings,  went  into  the  refitting  of  the  theatre  at  the 
same  time,  and  the  son  of  the  appellant  and  two  other  persons 
had  some  agency  and  authority  from  the  appellant  as  to  such 
refitting,  but  the  extent  of  such  agency  and  authority  is  a  dis- 
puted question.  The  son  and  one  of  those  other  persons 
directed  the  doing  of  the  extra  work  in  question. 

On  this  state  of  the  case,  the  court,  on  behalf  of  the  appel- 
lees, instructed  the  jury  that  if  they,  under  a  "verbal  agree- 
ment to  do  further  work  and  to  furnish  extra  material  at 
another  and  greater  price  on  said  theatre,  either  with  the 
defendant  Carson,  or  with  his  son,  James  D.  Carson,  or  W.  H. 
Morton,  as  the  authorized  agents,  or  managers,  or  representa- 
tives of  the  defendant  Carson,  in  the  alteration  and  decoration 
of  the  said  theatre,"  did  the  work  in  question,  they  should 
recover. 

Other  instructions  put  the  right  to  recover  upon  the  hypoth- 
esis that  the  appellant  knowingly  permitted  his  son  and  Morton 
to  hold  themselves  out  to  the  plaintiffs  and  the  world  as  his 
agents,  to  alter  and  decorate,  or  knew  that  they  were  acting  as 
his  agents,  buying  materials  and  ordering  work  for  the  altera- 
tion, renovation  and  decoration,  and  voluntarily  permitted 
them  to  do  so.  That  in  the  negotiations  that  led  to  the  con- 
tract for  $3,000,  the  price,  and  consequently  what  the  appel- 
lees especially  contracted  for,  was  cut  down  from  $7,000  to 
$3,000,  was  proved  by  the  appellees. 

That  the  appellant  had  intrusted  other  matters  connected 
with  alterations  and  decorations  to  his  son  and  others,  was  not 
of  itself  any  authority  to  them  to  add  to  the  contract  he  had 
made  with  the  appellees;  nor  did  the  fact  that  the  appellees 
made  an  agreement  with  the  son  or  Morton  as  authorized 
agents,  when  they  had  no  authority,  charge   the  appellant 

The  appellees  testified  that  the  appellant  told  them  when 
the  contract  was  made,  that,  as  one  then  said,  "  his  son,  James 
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D.  Carson,  and  William  H.  Morton,  would  be  there  and  see 
that  the  work  was  done  properly,"  or,  as  the  other  put  it,  that 
Mitchell  ^'  was  to  look  to  Morton  and  James  D.  Carson  for 
his  orders." 

It  would  be  absurd  to  hold  that  either  of  tlicse  statements 
was  intended  or  understood  to  be  an  immediate  abandonment 
and  abrogation  of  the  special  contract  the  parties  had  been  at 
60  much  pains  to  make.  The  whole  effect  of  them  at  most 
was  to  confer  authority  to  accept  work  as  a  performance  of 
the  contract.  It  is  unnecessary  to  go  over  the  whole  case,  as, 
if  it  shall  be  again  tried  upon  the  theory  of  holding  the  appel- 
lant responsible  only  for  what  he  authorized,  the  record  will 
be  unlike  this  one. 

It  is  not  meant  that  authority  may  not  be  proved  by  circum- 
stances, but  that  in  some  way  it  must  be  proved. 

Modifications  of  the  instructions  asked  by  the  appellant  are 
subject  to  the  criticisms  expressed  in  Stearnes  v.  Reidy,  18  111. 
App.  582,  and  Brunswick  v.  Strilka,  30  111.  App.  186. 

The  judgment  is  reversed  and  the  cause  remanded. 

Meversed  and  remanded. 


Alex.  W.  Redner 

V. 

Jerry  Davern. 


Practice — Judgments  and  Decrees. 

1.  A  judffiuent  can  not  exceed  the  amount  of  the  p1nintiff*8  claim  in- 
dorsed on  the  justice*s  8umrnon»  when  the  action  was  begun,  unless  the 
excess  is  made  up  of  interest  accruing  after  the  date  thereof. 

2.  Where  the  bill  of  exceptions  does  not  purport  to  contain  all  the  evi- 
dence, it  is  always  presumed  that  evidence  was  introduced  which  author- 
ized the  verdict. 

8.  This  rule  is  applicable  when  the  bill  of  exceptions  states  the  tendency 
of  the  proof  instead  of  setting  forth  the  evidence.  Unless  it  is  stated  that  no 
evidence  tending  to  support  any  other  conclusion  or  inference  than  what  is 
stated  in  the  bill  was  introduced,  the  presumption  will  be  that  there  was 
proof  tending  to  support  conclusions  that  would  sustain  the  judgment. 
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[Opiuion  filed  July  23, 1891.] 

Appeal  from  tlio  Circuit  Court  of  Cook  Countj;  the  Hon. 
Fha^^k  Bakeb,  Judge,  presiding. 

Mr.  EuFUS  Kino,  for  appellant. 

Messrs.  Bantlb  &  Feazieb,  for  appellee. 

MoBAN,  P.  J.  This  appeal  is  prosecuted  to  reverse  a  judg- 
ment for  $73.60,  recited  in  the  record  to  be  for  wagesdue  from 
the  defendant  to  the  plaintiff. 

The  ground  for  reversal  is  that  the  judgment  exceeds  by 
$2.50  the  amount  indorsed  as  the  plaintiff's  demand  on  the 
justice's  summons  when  the  action  was  commenced.  It  is 
shown  by  the  summons  in  the  record  that  the  demand 
indorsed  was  $71,  and  that  was  the  amount  of  the  judgment 
before  the  justice  of  the  peace. 

From  the  justice's  judgment,  which  was  rendered  on  Jan- 
nary  14,  1889,  defendant  took  an  appeal  to  the  Circuit  Court, 
where  a  trial  was  had  on  January  26,  1891,  and  the  judgment 
now  complained  of  rendered. 

It  has  been  repeatedly  decided  that  the  judgment  can  not 
exceed  the  amount  of  the  plaintiff's  claim  indorsed  on  the 
summons  (Dowling  v.  Stewart,  3  Scam.  194;  Badgly  v.  Heald, 
4  Gilm.  64;  Eaton  v.  Graham,  11  111.  619;  T.  P.  &  W.  Ry. 
Co.  v.  Pence,  71  111.  174;  Bullock  v.  Carpenter,  3  111.  App. 
462;  Brown  v.  Phillips,  6  111.  App.  250)  unless  the  excess  is 
made  up  of  interest  accruing  after  the  date  of  the  summons. 
Rives  V.  Kuraler,  27  111.  290;  Welch  v.  Karstens,  60  111.  117; 
Haight  V.  McYeagh,  69  111.  624. 

From  the  rendering  of  the  judgment  before  the  justice  to 
the  judgment  in  the  Circuit  Court,  considerably  more  than 
$2.50  interest  would  accrue  on  the  $71.  As  the  verdict  was 
in  favor  of  appellee,  it  must  be  assumed  that  he  has  the  merits. 
The  point  made  for  reversal  is  purely  technical,  and  is  urged 
for  the  defeat  and  not  for  the  promotion  of  justice.  The 
court  must  be  astute  in  defense  of  the  judgment  and  render  a 
technical  answer  to  a  technical  point.     The  bill  of  exceptions 
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does  not  purport  to  set  out  the  evidence  addnced  on  the  trial, 
but  states  that  the  plaintiff  '^introduced  witnesses  and  his  book 
account,  tending  to  prove  that  the  defendant  was  indebted  to 
him  for  and  on  account  of  labor  done  by  the  plaintiflE  for  the 
defendant,  his  book  account  for  labor  with  payments  by  the 
defendant  credited,  and  tending  to  prove  that  defendant  was 
still  indebted  to  him."  And  that  the  "defendant  introduced 
evidence  tending  to  prove  that  the  plaintiff  was  fully  paid 
for  all  his  labor,  and  that  the  defendant  was  not  indebted  to 
the  plaintiff*  in  any  sum." 

There  is  no  statement  in  the  bill  of  exceptions  that  this  was 
all  that  the  evidence  tended  to  prove,  therefore  we  must  pre- 
sume that  there  was  proof  which  authorized  the  allowance  of 
interest,  or  that  there  was  an  account  stated,  which  is  not  incon- 
sistent with  the  statements  in  the  bill  of  exceptions,  or  that 
there  had  been  a  vexatious  delay  of  payment,  in  either  of 
which  cases  interest  might  be  allowed.  "In  case  of  a  note  oh 
interest,  and  in  other  cases  where  interest  is  demandable  of 
right,  an  increase  in  the  recovery  for  that  cause  would  not  be 
erroneous."  Dowling  v.  Stewart,  3  Scam.  194.  In  that  case 
the  demand  was  not  one  on  which  interest  could  be  recovered. 

In  Height  v.  McVeagh,  eupru^  the  judgment  in  excess  of 
the  amount  indorsed  on  the  summons  was  sustained,  on  the 
ground  that  such  excess  was  the  accumulation  of  interest  on 
an  account  stated. 

Where  the  bill  of  exceptions  does  not  purport  to  contain  all 
the  evidence,  it  is  always  presumed  that  evidence  was  intro- 
duced which  authorized  the  verdict.  Blanchard  v.  Burbank, 
16  111.  App.  375;  Trustees  v.  Stoltz,  26  111.  App.  389;  First 
Nat.  Bank  v.  Haskell,  25  111.  App.  616;  Chicago  City  Ky.  Co. 
V.  Duffin,  24  111.  App.  28. 

This  rule  is  applicable  when  the  bill  of  exceptions  states 
the  tendency  of  the  proof  instead  of  setting  forth  the  evi- 
dence. Unless  it  is  stated  that  no  evidence  tending  to  support 
any  other  conclusion  or  inference  than  what  is  stated  in  the 
bill  was  introduced  the  presumption  will  be  that  there  was 
proof  tending  to  support  conclusions  that  would  sustain  the 
judgment. 

*' Whenever  a  party  has  so  framed  his  bill  of  exceptions  as 
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..   I'.r  prebumptions,  such  presnmptions  most  be 
1  V2.  vVill  support  the  judgment  of  tlie  court  below." 
•  i  oMiVy  19  111.  App.  585. 

.:...  ar  doctrine  that  apix^llate  tribnuals  will  indalgo 
....... a  jiO  presumptions  in  favor  of  the  action  of  the 

v.. .  vv,   in   order  to  sustain  the  judgment    or  decree 
.    ,r     Schmidt  et  al.  v.  Bralej,  112  111.  48. 
^  :  ii  those  well  established  rules,  in  reviewing  the  rec- 
.  sN  ciidc,  we  are  able,  and  it  is  our  duty  to  sustain  the 
V...L  v4)]»ca]ed  from,  and  it  will  therefore  be  affirmed. 

Jud(/ment  affirmed. 


Andrew  J.  Anderson 

V. 

Andrew  Q.  Lundburg. 


I  .y-unf-   I*ractic0, 

I  lit  tndvr  to  account,  in  an  action  of  account,  is  interlocutory,  and  no 
i|>^  .u  lit  a  thorofrom. 

[Opinion  filed  July  23,  1891.] 

\irK.VL  from  the  Superior  Court  of  Cook  County;  the  Hon, 
lyti.u  llwvKs,  Judge,  presiding. 

Mi-  loiti,  l^ANKK  &  Chytraus,  for  appellant. 

Ml',  ovri.  Walker  &  Judd,  for  appellee. 

WviiuMAK,   J.     In  this  case   it  appears    that   Lnndbnrfif 
lii..ii,',ht  in  the  Superior  Court  an  action  of  account  against 
\iult  immii,  alleging  that  from  May  1,  1886,  to  May  1,  1887, 
h,.  .iUil  Aiulurson  were  partners. 

\iuluio('n  appeared  and  filed  a  plea  denying  the   partner- 

»oi»,   looiiu  having  been  joined  upon  this,  the  cause  was  tried 

'v   *i  luryi   who  returned  a  verdict   for  the  plaintiff,  upon 
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which  the  court  ordered  the  defendant,  Anderson,  to  account 
as  a  partner,  and  appointed  Penoyer  L.  Sherman  auditor,  to 
hear  and  adjust  the  accounts  between  the  parties  and  to  make 
report  to  the  court.     From  this  order  Anderson  has  appealed. 

In  the  action  of  account,  which  has  almost  entirely  fallen 
into  desuetude,  the  order  to  account  is  merely  interlocutory, 
not  final,  and  is  therefore  not  an  appealable  order.  Lee  v, 
Abrams,  12  111.  110-116;  Bacon's  Abridgment,  "  Accompt.;" 
Beitter  et  al.  v.  Zeigler,  1  Penrose  &  Watts,  135;  Qessell's 
Appeal,  84  Penn.  St.  238. 

The  appeal  will  therefore  be  dismissed. 

Appeal  dismissed. 


The  Chicago  Stove  Works  te  mi 

V. 

John  Lally,  Jr.,  by  Next  Friend,  ETa 

Contracts — Pleading —  Vat^ianee — Apprentice  ship. 

1.  In  an  action  brouscht  to  recover  upon  a  written  contract  of  apprenticp- 
ship,  wherein  defendant  agreed  to  teach  a  person  named  a  certain  trade,  the 
terms  of  said  contract  varying  from  the  allefrations  of  the  declaration,  this 
court  holds,  the  discontinuance  of  the  suit  as  to  a  co-plaintiff  having  left  the 
record  such  that  the  evidence  fails  to  show  any  covenant  on  the  part  of  the 
plaintiff,  that  the  judgment  against  the  defendant  can  not  stand. 

2.  Questions  of  variance  should  not  be  primarily  raised  herein. 

[Opinion  filed  July  23,  1891.] 

Appeal  from    the  Superior  Court  of  Cook  County;  tlie 
Hon.  KiBK  Hamtes,  Judge,  presiding. 

Messrs.  "Weigley,  Bulklet  &  Gray,  for  appellant, 

Messrs.  Hynes  &  Dunne,  for  appellee. 

Waterman,  J.     This   was  an  action  of    assumpsit.     The 
amended  count  of  the  declaration  upon  which  the  case  was 
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tried,  as  amended,  set  forth  that  by  a  written  contract  between 
tlie  plaintiffs  of  the  one  part,  and  the  defendant  of  the  other 
part,  the  plaintiff  did  place,  agree  and  bind  him,  the  plaintiff, 
John  Lallj,  Jr.,  apprentice  to  the  defendant,  to  learn  the  art  and 
calling  of  stove  molding  with  it,  and  that  the  defendant 
therebj'  agreed  and  promised  to  and  with  the  said  John  Lally, 
Jr.,  to  teacher  cause  to  be  tauglit  to  him  at  their  works,  tlie 
said  trade  of  stove  molding,  fully  and  completely.  For  a 
breach,  the  court  set  forth  that  the  said  defendant  did  not,  nor 
would  it,  during  the  term  provided  in  said  contract,  teach  the 
said  John  Lally,  Jr.,  tlie  said  trade  of  stove  molding. 

When  this  count  was  filed,  the  plaintiffs  were  John  Lally 
and  John  Lally,  Jr.  The  contract  introduced  in  evidence  upon 
the  trial  is,  that  the  said  John  Lally,  the  father  of  the  said 
John  Lally,  Jr.,  and  by  and  with  his  consent,  has  bound,  and  by 
these  proceedings  does  bind  the  said  John  Lally,  Jr.,  to  the 
said  Chicago  Stove  Works  as  an  apprentice,  to  learn  the  trade 
of  stove  molding;  and  the  contract  contains  the  recital  that  it 
is  made  and  entered  into  by  and  between  John  Lally,  the 
father  of  John  Lally,  Jr.,  a  minor,  John  Lally,  Jr.,  express- 
ing and  testifying  his  consent  to  the  making  of  the  indenture 
by  his  becoming  a  party  thereto  and  signing  the  same. 

The  contract  concludes :  "  In  testimony  whereof  the  said 
parties  have  hereunto  set  their  hands  and  affixed  their  seals 
to  duplicate  copies  hereof  the  day  and  year  above  written. 

John  H.  Lally,  Jr.,  [Seal.] 

John  Lally,  [Seal.] 

The  Chicago  Stove  Works.  [Seal.] 
James  C.  Bussy,  Secretary." 
The  introduction  of  the  contract  was  objected  to  as  being 
variant  from  the  declaration,  and  it  was  admitted  over  the 
objection  of  the  defendant.  The  jury  returned  a  verdict  of 
$200  for  the  plaintiffs.  Upon  the  motion  for  a  new  trial 
being  overruled,  the  plaintiffs  discontinued  as  to  the  co-plaint- 
iff, John  Lally,  and  it  was  ordered  that  all  papers  and  pro- 
ceedings in  the  cause  be  amended  in  accordance  with  such 
discontinuance. 

There  was  a  variance  between  the  contract  and  the  declara- 
tion.   The  declaration  is  that  the  plaintiffs  did  bind  the  plaint- 


First  District —  March  Term,  1891.        251 


Levy  V.  Glickauf. 


iff,  John  Lally,  Jr.,  apprentice  to  tlie  defendant,  whereas,  it 
appears  bj  the  contract  that  it  was  John  Lally,  the  fatlier  of 
John  Lally,  Jr.,  who  bound  his  son  to  the  Chicago  Stove 
Works,  so  that  the  contract  offered  in  evidence  is  not  in 
accordance  with  the  declaration,  either  before  or  after  the 
amendment  By  the  amendment  the  snit  became  one  by  John 
Lally,  Jr.,  only,  based  upon  a  written  contract  under  seal  made 
by  John  Lally,  John  Lally,  Jr.,  joining  therein  and  being 
mentioned  as  assenting  thereto;  but  the  allegation  that  ^^  the 
plaintiffs''  bound,  remained;  whereas,  the  plaintiff,  who,  after 
amendment,  was  John  Lally,  Jr.,  only  assented  to  the  binding 
of  himself  by  John  Lally.  The  variance  in  respect  to  the 
agreement  to  teach,  it  being  in  the  covenant,  to  teach  "  as  fully 
and  completely  as  the  same  may  be  in  the  power  of  the 
respective  parties  to  teach  and  receive,"  and  charged  in  the 
declaration  to  have  been  "  to  teach  or  cause  to  be  taught  him, 
fully  and  completely,"  is  one  which,  to  entitle  the  defendant  to 
insist  upon  it  in  this  court,  should  have  been  specifically  pointed 
out  on  the  trial.  Lake  Shore  &  Mich.  So.  R.  R.  Co.  v.  Ward, 
35  111.  App.  423-427;  Start  v.  Moran,  27  111.  App.  119;  St. 
Clair  Co.  Benevolent  Society  v.  Pietsam,  97  111.  474. 

As  to  the  first  mentioned  variance,  the  plaintiff  has,  by  dis- 
continuing as  to  John  tally,  left  the  record  such  that  the  evi- 
dence fails  to  show  any  covenant  on  the  part  of  the  plaintiff; 
there  is  at  most  but  an  acquiescence  of  the  plaintiff  in  covenants 
made  for  his  benefit. 

For  the  eiTor  indicated  the  judgment  is  reversed  and  the 
cause  remanded.  Heversed  and  rema7ided. 


Gottlieb  Levy 

V. 

Simon  Glickauf  et  al. 

Landlord  and  Tenant — Recovery  of  Rent — Practice. 

1.    The  grounds  on  which  a  trial  court  reached  its  conclusion  in  a  giyen 
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case,  as  Btated  in  the  bill  of  exceptions,  are  not  to  be  regarded  on  review, 
unless  thf'y  are  fonnd  in  propositions  of  law  held  or  refused. 

2.    Where  the  review  is  confined  to  a  question  of  fact,  this  court  will  only 
inquire  as  to  whether  the  evidence  supports  the  finding. 

[Opinion  filed  July  23, 1891.] 

Appeal  from  the  Circnit  Court  of  Cook  County;  the  Hon. 
KicuARD  S.  TuTuiLL,  Judgo,  presiding. 

Messrs.  Moses  &  Pam,  for  appellant. 

Mr.  James  S.  MoConkell,  for  appellees. 

MoRAN,  P.  J.  An  action  was  brought  by  appellees  to 
recover  rent  due  from  B.  Levy  &  Co.;  Sigfried  Levy  and 
Grottlieb  Levy,  the  appellant,  were  made  defendants.  Appel- 
lant filed  a  plea  denying  joint  liability  aud  the  case  was  tried 
by  the  court,  a  jury  being  waived.  From  the  judgment  against 
him  Gottlieb  appeals. 

On  reviewing  the  evidence^  we  are  satisfied  that  the  finding 
of  the  court  is  supported.  Appellees  leased  premises  for 
which  the  rent  sought  to  be  collected  in  the  action  accrued  to 
S.  Levy  &  Co. 

Tliere  was  a  firm  of  S.  Levy  &  Co. ,  formed  in  New  York, 
composed  of  appellant  and  Sigfried  Levy,  and  after  the  forma- 
tion of  said  firm,  said  Sigfried  Levy  came  to  Chicago  and 
leased  the  premises  in  the  name  of  S.  Levy  &  Co.;  but  it  is 
contended  that  the  S.  Levy  &  Co.  for  whom  he  made  the 
arrangement,  was  composed  of  himself  and  one  Max  Stein. 
Who  were  the  members  of  the  firm  was  not  disclosed  to  appel- 
lees, and  there  was  evidence  tending  to  show  Gottlieb  Levy 
visited  Chicago  and  so  conducted  himself  as  to  confirm  appel- 
lees in  the  supposition  that  he  was  a  member  of  the  Chicago 
firm,  or  rather  that  it  was  the  New  York  firm  of  which  he 
was  admittedly  a  member,  that  was  carrying  on  the  Chicago 
business.  The  same  kind  of  business  was  conducted  by  both 
houses  and  all  the  goods  handled  by  the  Chicago  house  were 
received  from  the  New  York  house,  and  the  stationery  used 
by  the  Chicago  house  had  printed  on  it,  "  S.  Levy  &  Co.,  84 
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State  street,  Chicago,  Ills.,  factory,  95  Liberty  street,  New 
York." 

Gottlieb  admitted  that  he  stated  to  customers  that  the  Chi- 
cago house  was  a  branch  of  the  S.  Levy  &  Co.  of  New  York. 

There  were  other  circumstances  in  evidence  tending  to  show 
that  Gottlieb  Levy  was  interested  as  a  partner  in  the  Chicago 
business,  and  that  in  fact,  both  the  Chicago  apd  New  York 
houses  were  conducted  by  the  same  identical  S.  Levy  &  Co. 

The  finding  of  the  courtis  therefore  supported.  The  judge 
in  announcing  his  finding,  stated  that  he  would  find  against 
Gotth'eb  because  he  had  estopped  himself  by  his  statements 
and  conduct  from  denying  that  he  was  a  member  of  S.  Levy 
&  Co.  of  Chicago.  Counsel  contend  that  there  was  no  evi- 
dence in  the  case  that  justifies  the  statement  that  said  appel- 
lant was  estopped,  and  in  this  contention  we  fully  agree  with 
counsel.  Tliere  were  no  circumstances  giving  rise  to  an  estop- 
l)el.  The  evidence  tended  to  show  that  appellant  was  in  fact 
a  partner  in  the  S.  Levy  &  Co.  of  Chicago,  but  there  was 
nothing  in  the  case  to  estop  him  from  denying  it.  But  the 
case  is  not  to  be  reversed  because  the  court  gave  a  wrong 
reason  for  its  judgment. 

The  grounds  on  which  the  court  reached  its  conclusion  as 
stated  in  the  bill  of  exceptions,  are  not  to  be  regarded  on 
review,  unless  they  are  found  in  propositions  of  law  held  or 
refused.     Potter  v.  Gronbeck,  117  111.  404. 

Where  the  review  is  confined  to  a  question  of  fact  we  only 
inquire  as  to  whether  the  evidence  supports  the  finding.  AVe 
have  seen  that  it  does  in  this  case,  and  the  judgment  must  there- 
fore be  affirmed.  Judgment  affirmed. 


Hale  Elevator  Company 

V. 

George  A,  Trude,  Administrator. 

Master  atid  Servant— Injury  to  Servant— Negligence  of  Vice  Principal 
'Evidence — Iniftrtictione — Practice* 


41  -33 

60  fi21, 

41  253 

75  197 
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1.  Where,  in  hasty  response  to  the  command  of  a  superior  servant,  an 
employe  abandons  his  reirular  work,  to  add  his  streng^th  to  that  of  other  em- 
p'oyes  to  overcome  a  present  exigency,  and  is  injured,  such  compliance  with 
orders  will  not  be  held  to  be  negligence  on  his  part. 

2.  Where  a  reviewing  court  can  see  from  the  entire  case  that  an  erro- 
neous or  inaccurate  instruction  given  did  not  tend  to  mislead,  the  judgment 
will  not  be  reversed. 

3.  Where  there  is  no  evidence  from  which  the  minimum  requirement  of 
an  instruction  can  be  found,  it  can  do  no  harm  in  fact  to  maximize  the 
requirement. 

4.  An  instruction  in  behalf  of  the  defendant  in  a  personal  injury  case, 
should  not  aver  that  "if  you  find  from  the  evidence  that  deceased  teas 
killed  by  and  through  his  own  negligence  and  not  the  negligence  of  the 
defendant,  as  charged  in  the  plaintiff' a  declaration,  then  your  verdict  must 
be  for  the  defendant*' 

[Opinion  filed  July  23,  1891.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
EixioiT  Anthony,  Judge,  presiding. 

Messrs.  Waleeb  &  Eddy,  for  appellant. 

Mr.  W.  A.  FosTKB,  for  appellee. 

MoEAN,  P.  J.  This  is  an  appeal  from  a  judgment  rendered 
in  favor  of  appellee  in  an  action  brought  to  recover  damages 
for  the  death  of  one  Millard  Mutersbaugh,  who  was  an  em- 
ploye of  appellant,  and  who  was  killed,  it  is  alleged,  by 
reason  of  the  negligence  of  appellant  in  failing  to  provide 
proper  appliances  and  machinery  for  the  construction  of 
elevators. 

The  deceased  was  a  skilled  mechanic,  and  was,  when  the 
accident  which  resulted  in  his  death  occurred,  engaged  with 
other  employes  of  appellant,  in  erecting  elevators  in  the 
"  Tacoma,"  a  building  some  thirteen  stories  high. 

In  the  erection  of  the  elevators,  cylinders  had  to  be  placed 
in  position  in  the  elevator  shaft,  which  was  done  by  placing 
one  section  of  the  cylinder  upon  another  by  means  of  a  hoist 
which  raised  the  sections  (each  section  being  about  1,000  pounds 
weight)  to  their  places.     It  was  also  necessary  to  place  within 
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each  cylinder  a  piston  and  piston-rod,  weighing  together  some 
six  hundred  pounds,  and  this  was  done  by  raising  the  piston 
and  rod,  and  lowering  them  into  the  cylinder  from  the  top. 

In  the  shaft  there  were  two  hoists,  one  heavy  and  substan- 
tial, the  tackle  consisting  of  large  blocks  and  an  inch  and  a 
quarter  rope  attached  at  the  seventh  floor  to  a  beam  eight 
inches  square  extending  across  the  shaft.  The  other  was  a 
lighter  rigging,  consisting  of  a  double  block  with  a  five-eighths 
inch  rope  and  sustained  at  the  thirteenth  story  of  the  buildmg 
by  two  planks,  one  10  x  2,  the  other  12  x  2,  placed  on  top  of 
each  other  and  extending  across  the  shaftway.  This  hoist 
had  been  used  during  the  work  to  raise  and  lower  the  scaffold 
on  which  the  men  worked,  up  and  down  the  shaft  as  the  work 
required.  In  placing  the  cylinder  sections  together,  varnish  ia 
put  on  the  flanges  and  paper  between  the  joints,  and  the  weight 
of  the  section  pressing  down,  forces  the  varnish  and  paper 
out  from  between  the  joints,  and  a  ring  of  ragged  paper  and 
varnish  is  sometimes  formed  at  the  joint  on  the  inside  of  a 
cylinder.  The  piston  is  made  to  flt  tight  into  tlie  cylinder, 
and  sometimes  in  lowering  it  into  place  it  would  stick  to  this 
varnisii  and  paper  squeezed  out  at  the  joint  of  the  cylinder, 
and  in  such  cases  it  would  require  quite  a  strain  to  remove  it 

A^  the  time  of  the  accident  deceased  was  working  at  the  top 
of  one  of  the  cylinders,  and  other  workmen  under  the  direc- 
tion of  the  foreman,  who  had  charge  of  the  work,  were  plac- 
ing the  pistons  in  the  cylinders.  The  general  superintendent 
of  appellant  directed  the  foreman  to  use  the  light  hoist  in 
raising  and  lowering  the  pistons  in  the  cylinders,  and  the  fore- 
man said  that  he  was  afraid  it  was  not  strong  enough,  but  the 
superintendent  replied,  "try  it,"  and  thereupon  the  men  were 
set  at  work  with  said  hoist,  and  succeeded  in  placing  some  of 
the  pistons  with  it,  the  first  day  of  its  use.  On  the  second  day, 
one  of  the  pistons  stuck,  and  the  four  men  at  the  rope  being 
unable  to  dislodge  it,  the  foreman,  who  was  working  with 
deceased,  called  down  the  shaft  for  more  men  to  pull  on  the 
rope,  and  no  other  men  responding  immediately  to  his  call, 
he  left  the  cylinder  and  went  down  stairs  to  get  more  men, 
telling  the  deceased  as  he  left,  to  take  hold  of  the  rope  which 
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passed  down  along  the  cylinder  on  which  he  was  working,  and 
help  to  pull,  and  deceased  did  take  hold  of  the  rope.  Tho 
foreman  got  seven  or  eight  men  on  the  rope  below  and  todk 
hold  himself,  and  tho  strain  being  too  great,  the  planks  to 
wluch  the  tackle  was  attached  broke,  and  one  of  them,  in  fall- 
ing, strnck  deceased  on  tlie  head  and  killed  him. 

The  hoists  were  both  erected  by  the  foreman,  and  there  is 
evidence  tending  to  show  that  the  strength  of  tho  planks  used  in 
the  light  hoist  was  known  to  thegcneral  superintendent.  In 
the  erection  of  these  appliances  for  the  purpose  of  doing  the 
work,  the  foreman  stood  as  principal  to  deceased,  and  any 
carelessness  on  his  part  was  chargeable  to  appellant.  That 
he  doubted  the  sufficiency  of  the  hoist  for  the  purpose  for 
which  it  was  directed  to  be  used  by  the  superintendent,  is 
clearly  shown  by  his  statement  That  it  was  insufficient  to 
meet  the  requirement  of  an  exigency  likely  to  occur  in  doing 
the  work,  is  shown  by  the  event.  If  the  superior  servants  of 
appellant  did  not  in  fact  know  of  this  insufficiency,  it  is  very 
clear  from  the  evidence,  that  in  the  exercise  of  ordinary  pru- 
dence, they  should  have  known  that  the  appliance  was  too 
weak  to  sustain  the  strain  to  whicli,  in  the  lowering  of  any  of 
the  pistons,  it  miglit  be  subjected. 

We  think  the  jury  were  fully  warranted  in  finding  that 
appellant  was  guilty  of  negligence.  The  excuse  that  there  was 
provided  a  sufficient  hoist  which  might  have  been  used,  will 
not  avail.  The  men  were  directed  to  use  the  light  one,  and 
that  direction  coming  from  one  who  at  the  time  was  in  the 
place  of  the  principal,  implied  that  the  apparatus  was  in  all 
respects  sufficient  to  do  the  work.  Deceased  had  nothing  to 
do  with  the  erection  of  this  hoist,  and  is  not  shown  to  liave 
known  how  it  was  attached  or  the  strength  of  its  support. 
We  find  in  the  evidence  no  foundation  for  the  inference  that 
he  was  not,  at  the  time  of  the  accident,  in  the  exercise  of  ordi- 
nary care.  It  is  true,  he  added  his  own  weight  upon  the  rope, 
and  may  be  said  to  have  helped  to  break  the  plank  that  fell 
upon  him,  but  he  did  it  in  obedience  to  the  command  of  his 
suj^erior,  in  hasty  response  to  a  direction  to  suspend  his  regu- 
lar work  and  add  his  strength  to  that  of  the  others  to  over- 
come a  present  exigency.     Under  such  circumstances,  com. 
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pliance  with  orders  will  not  be  held  to  be  negligence  on  the 
part  of  the  employe.  C.  &  A.  R.  R.  Co.  v.  May,  Adni'r,  108 
111.  28S;  Chicago  Dredging  &  Dock  Co.  v.  McMahon,  30  III. 
App.  358. 

We  are  of  opinion,  therefore,  that  the  verdict  of  the  jury 
was  right  on  the  facts,  and  that  it  would  be  difficult  to  reach 
any  otlier  result  than  the  one  shown  by  the  verdict. 

Complaint  is  made  of  the  instruction  given  to  the  jury. 
The  only  one  given  for  the  plaintiff  has  been  specifically  con- 
demned by  the  Supreme  Court  in  C.  &  N.  W.  Ry.  Co.  v. 
Dimick,  96  111.  46,  and  directly  approved  in  Chicago,  Mil- 
waukee &  St  P.  R.  R.  V.  Dowd,  115  111.  659.  We  do  not 
regard  it  as  settled  that  the  instruction  is  a  safe  one  to  give  in 
all  negligence  cases.  Regard  must  be  had  to  the  whole  series 
of  instructions  in  testing  it,  and  also  to  the  evidence  in  the 
case.  The  apparent  conflict  in  the  cases  above  cited  may  be 
explained  by  the  difference  in  the  records  of  the  two  cases. 
Under  some  circumstances  an  instruction  may  have  a  tendency 
to  mislead,  which,- under  diflPerent  circumstances,  will  be  absent. 
la  this  case,  considered  in  connection  with  the  instructions 
given  for  the  defendant,  the  instruction  had  no  injurious  tend- 
ency, and  was  not  erroneous. 

Error  is  predicated  of  the  modification  of  one  of  defendant's 
instructions.  The  instruction  as  given  is  as  follows,  the  words 
complained  of  being  in  italics: 

"This  is  a  case  wherein  the  plaintiff  sues  as  the  administra- 
tor of  the  estate  of  Millard  Mutersbaugh,  deceased,  to  recover 
damages  of  the  Hale  Elevator  Com])any,  and  the  court 
instructs  you  that  before  the  plaintiff  can  recover,  the  burden 
of  proof  is  upon  him,  and  he  must  show  by  the  evidence  that 
at  the  time  of  and  immediately  before  the  injury  complained 
of  was  sustained  by  Millard  Mutersbaugh,  deceased  was  in  the 
exercise  of  such  care  and  caution  for  his  own  safety  as  a  rea- 
sonably prudent  man  under  the  circumstances  would  have 
exercised;  and  if  you  find  by  the  evidence  that  ^he  deceased 
was  killed  by  and  through  his  own  negligence  and  not  the  neg- 
ligence of  the  defendant,  as  charged  in  the  plaintiff'' s  declaror 
tiony  then  your  verdict  must  be  for  the  defendant." 

You  XU  17 
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A  similar  proposition  added  to  instructions  given  in  the  case 
of  Stearns  v.  Reidy,  was  considered,  and  the  error  in  it  pointed 
out  by  this  court  in  18  111.  App.  582. 

It  was  there  reiterated  in  several  instructions,  and  the  error 
in  giving  it  was  one  among  several  grounds  for  reversal.  The 
proposition  is  erroneous,  because  it  increases  the  burden  of  the 
defendant,  and  in  a  case  where  the  evidence  would  warrant 
the  inference  of  contributory  negligence  on  the  part  of  the 
plaintiflF,  it  would  be  difficult  to  overlook  the  error  in  giving 
it  Brunswick  v.  Strilka,  30  111.  App.  186.  But  error  wili 
not  always  reverse. 

Considering  all  the  instructions  given  in  connection  with 
the  evidence  in  the  case,  we  are  of  opinion  that  the  inaccu- 
rate proposition  complained  of  did  not  mislead.  Where  a 
reviewing  court  can  see  f  rcim  the  entire  case  that  an  erroneous 
or  inaccurate  instruction  given  did  not  tend  to  mislead,  the 
judgment  will  not  be  reversed.  U.  S.  Rollings.  Co.  v.  Wilder, 
116  III.  105;  Endsley  v.  Johns,  120  111.  469. 

We  have  already  said  that,  in  our  opinion,  there  could  be 
no  inference  of  lack  of  ordinary  care  on  the  part  of  deceased, 
drawn  from  the  evidence.  Where  there  is  no  evidence  from 
which  the  minimum  requirement  of  an  instruction  can  bo 
found,  it  can  do  no  harm  to  maximize  the  requirement. 

There  was  a  slight  inaccuracy  in  modifying  defendant's 
instruction  as  to  the  reasonable  care  and  caution  required  of 
an  employe  in  furnishing  machinery  and  appliances,  in  so 
wording  it  as  to  imply  that  the  appliances  should  be  ''reason- 
ably safe."  But  what  we  have  said  with  reference  to  the 
other  instruction  will  apply  to  this. 

The  rule  of  law  is  fairly  well  stated  in  the  instrnction  taken 
in  whole,  and  the  inaccuracy  could  not  have  misled. 

We  think  the  result  reached  by  the  trial  court  just,  on  the 
merits,  and  that  there  is  no  error  in  the  record  whicli  requires 
this  court  to  reverse  the  judgment,  and  it  will  therefore  be 
affirmed. 

Judgment  affirmed. 
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Herbert  M.  Kinsley 

V. 

The  Interitational  Military  Encampment   Com- 
pany, FOR  USE,  ETC. 


41  259 

60  417, 

41  250 

64  292 


Contracts — Subsenption'^Becovery  of. 

1.  The  fact  that  more  is  proved  in  a  griven  case  than  is  alleged,  is  no 
Tariance,  if  it  does  not  contnidict  what  is  alleged. 

2.  In  an  action  brought  to  recover  a  sum  subscribed  in  aid  of  a  given  en- 
terprise, the  consideration  which  supports  the  promise,  is  expenditure  bj 
the  promisee  on  the  faith  of  the  subscription. 

8.  An  exception  to  a  refusal  to  instruct  the  jury  in  a  given  suit,  when 
the  plaintiff  rests  his  case,  to  find  for  the  defendant,  is  waived,  if  he  goes 
into  evidence  thereafter. 

4.  In  the  case  presented,  this  court  holds  that  the  amount  subscribed  by 
the  defendant  was  intended  for  dollars. 


[Opinion  filed  July  23,  1891.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Eluott  Anthony,  Judge,  presiding. 

Messrs.  Frank  J.  Loesch  and  C.  A.  Allen,  for  appellant. 

Our  Supreme  Court  has  passed  upon  a  number  of  cases  of 
this  character. 

In  Thompson  v.  Supervisors,  40  111.  379-384,  it  was  held 
that  Thompson's  subscription  of  |3,000  to  the  board  of  super- 
visors of  Mercer  county,  upon  condition  that  the  court  house 
be  removed  to  Aledo,  was  enforcible,  as  the  removal  was 
made.  After  subscribing,  Thompson  had  issued  a  circular  to 
the  voters  urging  the  removal  because  of  his  subscription  and 
the  land  already  conveyed  by  him  to  the  county  at  Aledo  for 
a  new  court  house.  He  was  the  owner  of  the  land  platted  as 
the  town  of  Aledo. 

The  court,  per  Breese,  J.,  say,  p.  385:  "Where  advances 
have  been  made,  or  expenses  or  liabilities  incurred  by  others 
in  consequence  of  such  subscriptions,  before  any  notice  of 
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withdrawal,  this  should,  on  general  principles,  be  deemed  suffi- 
cient to  make  them  obligatory,  provided  the  advances  were 
authorized  by  a  fair  and  reasonable  dependence  on  the  sub- 
scriptions."    *     *    * 

"  The  doctrine,  we  believe,  is  that  any  benefit  accruing  to 
the  promisor  is  a  sufficient  considoi*atioQ  to  support  a 
promise." 

In  Hudson  v.  Green  Hill  Seminary,  113  111.  618,  appellant 
had  given  a  note  for  $1,000,  payable  on  presentation  of  a  cer- 
tificate that  appellee  had  raised  $10,000  for  the  endowment 
of  a  professorship.  This  certificate  was  presented  and  the 
court  held  Hudson  liable,  but  in  doing  so  they  took  different 
ground  fro^n  that  in  the  Thompson  case.  At  page  628, 
Schol field,  C.  J.,  says: 

**  The  real  consideration  upon  which  plaintiff  is  entitled  to 
recover,  in  such  cases  is,  that  it  has  expended  money,  fur- 
nished materials,  or  bestowed  labor  upon  the  faith  of  the 
promise  in  writing,  and  not  any  special  benefit  derived  or  ex- 
pected to  be  derived  by  the  promisor  from  the  corporation." 

In  County  Commissioners  v.  Jones,  Breeze,  103,  it  was  held 
that  a  subscription  for  the  purpose  of  building  a  court  house 
was  invalid  and  without  consideration.  The  court  also  held 
that  it  was  not  reciprocal,  as  the  commissioners  did  not  agi'ee 
to  build  a  court  house.  It  was  also  said  that  "  a  promise  to 
pay  the  commissioners  to  do  an  act  which  they  were  required 
to  do  by  law,  is  against  public  policy  and  void." 

When  the  Thompson  case  was  decided,  and  in  reviewing 
the  Jones  case,  Breese,  J.,  said  that  Jones  was  held  not  liable, 
because  the  contract  of  subscription  was  not  made  with  the 
commissioners  as  a  court,  but  he  does  not  say  that  the  decision 
was  incorrect  as  made  on  the  facts  stated  in  Breese's  report. 

In  McClure  v.  Wilson,  43  111.  356,  Wilson  was  held  liable 
to  McClure  on  the  following  paper: 

"  We,  the  undersigned,  agree  to  give  the  amount  set  oppo- 
site our  names,  for  the  purpose  of  procuring  substitutes  for 
the  drafted  men  of  Douglas  township." 

Defendant  had  placed  his  name  underneath  for  $400,  and 
plaintiff  had  advanced  the  money  to  procui-e  the  substitutes, 
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thereby  freeing  Wilson's  son  from  liability  to  service  in  the 
army. 

The  court  rests  its  decision  on  the  following  prior  cases : 

Roberts  v.  Marsh,  3  Scam.  198,  where  a  subscription  for  the 
erection  of  "  the  church  at  the  Bethel  Camp  Ground,"  was 
lield  enforcible  by  the  mechanic  who  had  erected  the  church 
at  that  place.  Cross  v.  Pinckneyville  Mill  Co.,  17  111.  54, 
and  T.  &  P.  R  R.  Co.  v.  McNeely,  21  111.  71,  which  were 
subscriptions  to  the  capital  stock  of  proposed  corporations 
whose  organization  as  such  was  afterward  lawfully  perfected. 

Prior  V.  Cain,  25  111.  263,  was  upon  a  subscription  paper 
signed  by  defendant  (and  others),  by  which  he  bound  himself 
to  pay  $20  for  the  ** building  of  a  church  in  Adams  county  for 
the  use  of  the  Christian  Church,"  on  the  faith  of  which  plaint- 
iflEs,  as  a  building  committee,  erected  the  church  and"  were  held 
entitled  to  recover. 

Griswold  v.  Trustees  Peoria  University,  26  111.  41,  was  an 
action  on  the  following  paper: 

"We,  the  subscribers,  agree  to  pay  the  sum  set  opposite  our 
respective  names  for  the  erection  of  a  building  and  in  defray- 
ing the  expenses  of  putting  in  operation  the  college  of  the 
synod  of  Illinois,  at  Peoria,  to  be  paid  as  the  money  shall  be 
required  to  meet  the  expenditures  as  incurred  for  the  purposes 
aforesaid." 

The  com't  held  defendant  liable,  on  the  ground  that  the  sub- 
scription was  made  in  anticipation  of  a  charter,  and  that  the 
corporation  incurred  liability  on  the  strength  of  defendant's 
subscription;  a  suit  for  money  paid,  laid  out  and  expended 
would  be  proper,  and  the  court  say  the  company  or  college  of 
the  synod  is  a  proper  promisee,  and  the  promise  of  the  sub- 
scribers is  good  to  them  as  a  third  person,  who,  on  the  faith 
of  it,  had  ncurred  expense  and  liabilities,  and  he  ought  injus- 
tice to  pay  it. 

The  court,  per  Breese,  J.,  says:  "But  it  is  said  there  was 
no  promisee,  nor  was  there  any  in  Prior's  case,  in  Robertson's 
case,  or  in  Griswold's  case.  They  who  advanced  money,  did 
work,  or  furnished  materials  were  proper  promisees  and 
payees." 
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Following  the  McClure  and  Wilson  case  in  the  43d  Illinois 
Reports,  came  Trustees  v.  Garvey,  53  III.  401.  The  defend- 
ant subscribed  toward  the  payment  of  a  debt  due  for  building 
a  church,  and  the  trustees  afterward,  as  a  corporation,  but  on 
the  faith  of  the  subscription  list,  borrowed  money  to  pay  the 
church  debt,  upon  which  facts  defendant  was  held  liable. 

Justice  Lawrence  says:  "As  a  matter  of  public  policy, 
courts  have  been  desirous  of  sustaining  the  legal  obligation  of 
subscriptions  of  this  character,  and  in  some  cases,  as  in  George 
V.  Harris,  4  N.  H.  535,  have  found  a  sufficient  consideration 
in  the  mutuality  of  the  promises,  where  no  fraud  or  deception 
has  been  practiced.  But  while  we  might  be  unwilling  to  go  to 
that  extent,  and  might  hold  that  a  subscription  could  be  with- 
drawn before  money  has  been  expended  or  liability  incurred 
or  work  performed  on  the  strength  of  the  subscriptions  and 
in  furtherance  of  the  enterprise,  yet  we  are  of  opinion  that 
this  case  falls  within  the  rule  established  in  this  court  {vide 
McClure  v.  Wilson,  43  111.  356).  Although  the  church  trus- 
tees have  not  increased  their  liability,  they  have  incurred  a 
new  liability  to  new  parties."     *     *     * 

The  next  case  is  Pratt,  Adm'x,  v.  Trustees  Baptist  Society, 
93  III.  475.  Pratt  gave  notes  as  a  voluntary  sub6cri|)tion  to 
pay  for  a  church  bell.  When  the  notes  matured  he  asked  for 
further  time  and  after  that  died;  after  his  death  a  church  bell 
was  procured  on  the  faith  of  these  notes:  held  that  there  was 
no  liability.  That  the  notes  were  a  mere  promise  of  a  gift 
which  his  death  revoked.  The  court  sav:  '*  Collection  of 
the  notes  can  not  be  enforced  as  a  promise  to  make  a  gift" 
Pope  V.  Dodson,  58  111.  360;  Blanchard  v.  Williamson,  70 
III.  647. 

"  Where  notes  are  given  by  way  of  voluntary  subscription, 
to  raise  a  fund  or  promote  an  object,  they  are  open  to  the 
defense  of  a  want  of  consideration,  unless  money  has  been 
expended  or  liabilities  incun-ed  which,  by  a  legal  necessity, 
must  cause  loss  or  injury  to  the  person  so  expending  money 
or  incurring  liability,  if  the  notes  are  not  paid."  Parson  on 
Bills  and  Notes,  Vol.  1,  202;  Pars,  on  Conts.,  377,  ef  seq. 

'^  And  so  it  has  been  held  that  the  payee  of  a  promissory 
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note,  given  to  him  in  the  expectation  of  his  performing  serv- 
ice, but  witliont  any  contract  binding  him  to  serve,  can  not 
maintain  an  action  upon  it."  Hulse  v.  Hulse,  17  0.  B.  7,11;  84 
Eng.  Com.  Law,  709. 

Baptist  Education  Society  v.  Carter,  72  111.  247,  was  a  suit 
upon  the  subscription  or  donation  of  $250  by  Carter,  payable 
to  plaintiff  when  the  sum  of  $75,000  should  be  given  for  the 
like  purpose. 

The  court  say  that  to  avail  of  the  condition  in  defendant's 
subscription  the  plaintiffs  were  required  to  expend  time,  labor 
and  perhaps  money  in  raising  the  additional  $75,000,  and  as 
they  averred  they  did  so,  there  was  in  morals  and  law  a  good 
consideration  for  defendant's  promise,  and  so  liold  him  liable. 

Vierling  v.  Horton,  27  111.  App.  263,  was  a  suit  upon  a  note 
given  as  a  donation  to  church  mission  purposes.  The  maker 
was  held  liable. 

Hall  V.  City  of  Virginia,  91  111.  535,  was  upon  a  subscrip- 
tion by  Hall,  with  others,  to  pay  money  for  the  purpose  of 
building  a  house  to  be  donated  as  a  court  iiouso  to  Cass  County. 
The  house  was  built  by  the  City  of  Yirginia,  the  county  seat 
was  removed  to  that  city,  and  the  building  was  leased  to  Cass 
County  for  ninety-nine  years  without  rent;  held,  that  Hall  was 
liable  on  his  subscription  on  authority  of  McClure  v.  Wilson, 
43  111.  356. 

In  Presbyterian  Church  v.  Cooper,  112  IST.  Y.  517,  8  Am. 
St  Rep.  767,  a  subscription  on  consideration  of  one  dollar  to 
pay  a  certain  sum  toward  the  debt  of  plaintiff's  church,  on 
express  condition  that  $45,000  be  raised  for  that  purpose,  was 
lield  void  for  want  of  consideration.  The  one  dollar  was  not, 
in  fact,  paid,  and  the  recital  of  that  fact  was  held  disprovable. 
The  court  cite  with  approval  Hamilton  College  v.  Stewart, 
1  N.  Y.  581;  Cottage  Street  M.  E.  Ch.  v.  Kendall,  121  Mass. 
528. 

Messrs.  Cratty  Bros.  &  Ashcraft,  for  appellee. 

Any  word,  mark,  line,  dot  or  sign,  which  shows  with  reason- 
able certainty  that  the  parties  intended  the  figures  to  repre- 
sent  money  is  sufficient.     Gilpatrick   v.  Foster,  12   111.  354; 
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Hunt  V.  Smith,  9  Kas.  140;  Hiiics  v.  Chambers,  29  Minn.  7; 
De  Lashmutt  v.  Sellwood,  10  Ore.  319;  Booth  v.  Wallace,  2 
Root,  247;  Northrop  v.  Sanborn,  22  Vt.  433;  Murrill  v.  Handy, 
17  Mo.  406;  State  v.  Schwartz,  64  Wis.  432. 

A  subscription  contract,  promising  aid  to  some  projected 
enterprise,  not  unlawful,  is  binding  on  the  promisor,  even 
though  he  do  not  derive  or  expect  to  derive  any  benefit  there- 
from. The  doing  of  work  or  expending  of  money  on  the 
faith  of  such  subscription  is  a  sutiicient  acceptance  and  con- 
sideration, and  the  party  doing  such  work  or  expendiiii:  ihe 
money  may  recover.  1  Par.  on  Cont.  (6  Ed.)  452;  Cottage 
St.  M.  E.  Church  v.  Kendall,  121  Mass.  628;  Thompson  v. 
Supervisors,  40111.  379;  Hudson  v.  Green  Hill  Seminar^*,  113 
111.  618;  McClnre  v.  Wilson,  43  111.  356;  Robertson  v.  March, 
3  Scam.  198;  Cross  v.  Pinckneyville  Mill  Co.,  17  111.  54;  T.  & 
P.  R.  R.  v.  McNeely,  21  111.  71;  Prior  v.  Cain,  25  111.292;  Gris- 
wold  V.  Trustees,  26  111.  41;  Trustees  v.  Garvey,  53  111.  401; 
Pratt  v.  Trustees,  93  III.  475;  Baptist  Society  v.  Carter,  72  111. 
247;  Yierling  v.  Horton,  27  111.  App.  263;  Uall  v.  City,  91  III. 
535. 

Gary,  J.  We  deem  it  unnecessary  to  go  through  the  in- 
structions given  and  refused  in  this  case,  but  on  the  undis- 
puted facts  will  affirm  the  judgment. 

The  appellees  were  incorporated  in  April,  1887.  About  the 
same  time,  but  whether  in  fact  before  or  after  the  incorpora- 
tion was  completed,  we  deem  unimportant  (Hudson  v.  Green 
Hill  Seminary,  113  III.  618),  a  subscription  paper  was  cir- 
culated by  representatives  of  the  company,  and  signed  as 
follows : 

''Whereas,  in  pursuance  of  the  wishes  of  a  large  number 
of  the  prominent  citizens  of  Chicago,  an  association  (of  which 
Ex-Gov.  John  L.  Beveridge  is  president)  has  been  formed  for 
the  purpose  of  inaugurating  and  carrying  out  an  International 
Military  Encampment,  on  a  large  scale,  in  or  near  Chicago,  in 
September  or  October,  1887,  which  is  the  semi-centennial  year 
of  the  city;  and 

''Whereas,  the  successful  carrying  out  of  the  said  encamp- 
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ment  and  celebration  is  expected  to  be  of  great  benefit  to  the 
city  and  its  business,  and  can  only  be  properly  and  creditably 
accomplished  by  the  expenditure  of  large  sums  of  money. 

*'Now,  therefore,  we,  the  undersigned,  do  hereby  subscribe 
the  sums  set  opposite  our  respective  names,  and  agree  to 
pay  the  same  to  the  treasurer  of  the  'International  Military 
Encampment  Company,  of  Chicago,  Illinois,'  upon  the  call  of 
the  directoi-s  of  the  said  company,  the  sums  so  subscribed  and 
paid  to  be  used  at  the  discretion  of  the  said  directors  in  carry- 
ing out  the  said  encampment  and  celebration,  and  in  the  event 
of  the  amount  of  money  so  subscribed,  being  deemed  by  the 
directors  to  be  insufficient  for  carrying  out  said  encampment 
in  all  its  details,  the  subscriptions  hereto  made  shall  not  be 
binding  upon  the  subscribers." 

NAMES.  AMOUNTS. 

Palmer  House  (two  thousand) $2,000  00 

Tlie   Richelieu    Hotel  Co.,  H.  V.  Bemis, 

President 1,000  00 

McCoy's  Hotel,  William  McCoy 500  00 

Leland  Hotel,  Warren  F.  Leland 1,000  00 

Briggs  House,  Frank    Murran 3,000  00 

Commercial  Hotel,  C.  W.  Dabb  &  Co. . . .  500  00 

Drake,  Parker  &  Co 1,500  00 

H.  M.  Kinsley 500  00 

Thompson's  Restaurant,  A.  Cummings. . . .  500  00 

^    Willoughby,  Hill  &  Co 500  00 

Charles   Kern 300  00 

H.   H.  Kohlsaat 500  00 

Rector's  Oyster  House 150  00 

Wm.  Werner  &  Co 200  00 

E.  B.  Smith. . .' 200  00 

Lansing  &  Sickler 200  00 

Race  Bros 150  00 

A.  Booth  &  Son 100  00 

Sturokow  &  Kedish  (Vienna  Bakery) 100  00 

A.  B.  Young,  Anna  House 50  00 

E.  A.  Bachelder,  Southern  Hotel 200  00 

J.  W.  Boardman  &  Co.,  Hotel  Woodruff  200  00 
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Albaugh  House,  Albaugh  &  Carr $150  00 

IIotelBrevoort,  Field  &  Hubbard .......  200  00 

J.  M.  Haslett  &  Co.,  Deming  Hotel 100  00 

C.  Pirrung,  Massasoit  Hotel 100  00 

Raggio  Bros.,  St.  Charles  Hotel 100  00 

E.  riiilbrick  &  Son,  Clarendon  House...  100  00 

RESTAURANTS. 

Batchelder's  Restaurant 150  00 

HOTELS. 

Gault  House,  Roders  &  Welch '  200  00 

City  Hotel,  W.  F.  Orcutt '. . .  100  00 

Columbus  Hotel,  S.  S.  Buckley 100  00 

Washington   Hotel,  M.  J.    Henderson  (if 

there) 100  00 

Farwell  House,  E.  S.  Finney "  100  00 

Hotel  Royal,  R,  E.  Gallup!^ 100  00 

Mrs.  M.  J.  Spiking  (pay  in  Sept.) 100  00 

1).  A.  Darley 100  00 

Thos.  A.  Dean   (conditionally  on  being  in 

business) 100  00 

Thos.  S.  Brown,  j)ay  in  July  and  August  100  00 

N.D.  Laughlin,  Laughlin's  European  Hotel  100  00 

Garden  City,  George  E.  Macschane 100  00 

BESTAURANTS. 

Brockvvay  &  Milan 150  00 

J.  D.  Fanning,  Revere  House 100  00 

W.  J.  Kuhns  &  Son 100  00 

The  company  expended  large  sums  of  money,  and  incurred 
liabilities  yet  unpaid,  in  the  enterprise.  The  total  expenses, 
including  prizes  offered,  exceeded  the  capital  stock,  subscrip- 
tions and  gate  receipts.  There  is  some  evidence  of  representa- 
tions by  the  person  procuring  the  appellant's  subscription  as 
to  what  would  be  done,  but  no  bad  faith  nor  misrepresentation 
of  existing  facts  is  charged. 

In  the  nature  of  things  such  an  enterprise  is  based  upon 
sanguine  expectations  of  pleasing  results. 

He  paid  $200,  refused  to  pay  the  residue  of  his  subscrip- 
tion, and  they  sued  him  in  assumpsit,  and  recovered. 
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On  the  trial,  the  appellant  objected  to  the  Bubscription  paper, 
on  the  ground  of  variance,  the  signatures  of  all  the  other  sub- 
scribers being  unnoticed  in  the  declaration^  The  court  over- 
ruled the  objection  and  the  appellant  excepted.  The  paper 
was  then  read,  and  the  appellees  took  leave  to  amend  by 
adding  the  names,  but  it  does  not  appear  that  they  ever  did 
it,  nor  was  it  necessary.     1  Greenl.  on  Ev.,  Sec.  67. 

More  was  proved  than  alleged,  which  is  no  variance,  if  it 
does  not  contradict  what  is  alleged. 

When  the  appellees  rested  tlieir  case,  the  appellant  asked 
the  court  to  instruct  the  jury  to  iind  for  him,  and  now  argues 
that  there  is  nothing  to  show  that  the  500  he  subscribed  was 
dollars.  It  does  not  appear  that  he  thought  of  that  in  the 
court  below;  in  fact  the  record  say  ''it  is  admitted  that  there 
is  a  credit  of  $200  upon  the  subscription  of  $500." 

Perhaps,  however,  that  is  to  be  understood  as  admitted  only 
by  the  appellees.  As  the  appellant  went  into  evidence  after- 
ward, his  exception  to  the  refusal  of  that  instruction  is  waived. 
Joliet,  etc.,  Ry.  v.  Yelie,  26  N.  E.  E.  1086. 

Nevertheless  the  question  is  in  the  case,  in  another  way,  and 
must  be  considered. 

Kef  erring  to  the  subscription  paper,  it  is  seen  that  the  pre- 
amble speaks  of  *'  the  expenditure  of  large  sums  of  money," 
and  therefore  the  subscribers  "  subscribe  the  sums  set  opposite  " 
their  names,  and  another  place  speaks  of  "  the  amount  of 
money  subscribed,"  and  the  column  of  figures  is  headed 
*' amounts."  It  is  clear  that  by  the  judicial,  as  well  as  busi- 
ness, mind,  those  amounts  should  be  considered  money.  In 
the  United  States  of  America,  the  dollar  is  the  unit  of  money; 
cents  are  the  hundredths  of  that  unit;  and  sums  of  money  are 
expressed  in  dollars  and  cents  only,  pointed  off  as  here,  to  sep- 
arate the  whole  numbers  from  the  hundredths.  Hunt  v.  Smith, 
9  Kans.  137. 

Contracts  of  parties  are  to  be  enforced  as  they  intended 
them,  and  no  one  can  doubt  what  the  intention  was,  and  that 
the  parties  subscribing  meant  dollars.  The  serious  difficulty 
in  the  case,  which  has  always  troubled  courts  in  like  cases,  is 
to  find,  consistently  with  rules  of  law,  a  consideration  to  sup- 
port the  promise  of  the  appellant. 
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It  is  probable  that  the  nations  did  not  encamp  to  the  extent 
hoped  for,  and  that  the  hunojry  hordes  he  expected  to  feed 
did  not  come,  so  that  he  has  not  realized  the  benefit  he  prom- 
ised himself,  and  it  is  hard  to  pay  for  a  dead  horse;  but  the 
authorities  are  that  the  consideration  which  supports  the 
promise  is,  as  in  this  case,  expenditure  by  the  promisee  on  the 
faith  of  the  subscription.  Hudson  v.  Green  Hill  Seminary, 
113  111.  618. 

The  contingency  "of  the  amount  of  money  so  subscribed 

being  deemed  insufScient,"  is  a  condition  subsequent,  and  of 

it  there  is  no  evidence. 

Judgment  affirmed. 


Richelieu  Hotel  Company 

V. 

The  International   Military  Encampment  Com- 
pany, FOR  USE,  etc. 


N. 


Contracts — Subscription — Recovery  of— Con aideration, 

1.  In  an  action  brougfht  to  recover  from  a  hotel  company  the  amount  sub- 
scribed by  it  in  aid  of  a  given  enterprise,  the  defense  in  part  being  that  the 
subs«cription  was  ultra  vires^  and  accord  and  satisfaction,  this  court  declines, 
in  view  of  the  evidence,  to  interfere  with  the  judgment  for  the  plaintiff. 

2.  The  defendant  in  the  case  presented  having  filed  a  special  plea 
attacking  the  consideration,  that  defense,  if  true,  being  admissible  under 
the  general  i^sue,  it  was  not  error  to  sustain  a  demurrer  to  the  plea, 
whether  the  same  was  good  or  bad. 

[Opinion  filed  July  23,  1891.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  Anthony,  Judge,  presiding. 

Mr.  S.  K.  Dow,  for  appellant 

Messrs.  Crattt  Bros.  &  Ashceaft,  for  appellee. 

Gary,  J.  This  is  another  action  in  assumpsit  upon  the 
same  subscription  paper  set  out  in  the  foregoing  case. 
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These  cases  mot  below,  and  meet  here,  the  same  result.  So 
much  of  the  opinion  in  that  case  as  is  applicable  to  tliis,  will 
not  be  repeated  here. 

In  this  case  the  appellant  filed  a  special  plea  attacking  the 
consideration.  As  that  defense,  if  true,  was  admissible  under 
the  general  issue,  it  is  no  error  that  a  demurrer  was  snstained 
to  the  plea,  whether  it  was  good  or  bad.  The  cases  are  col- 
lected in  Wineman  v.  O'Berne,  40  111.  App.  269. 

The  president  of  the  company  testified  to  some  promises 
made  by  the  person  presenting  the  subscription  paper,  as  to 
the  hotel  being  made  headquarters,  but  even  upon  his  testi- 
mony the  promises  were  very  vague,  and  no  evidence  was 
offered  as  to  the  amount  of  damages,  if  any,  bustained  by  their 
non-performance. 

The  defenses  mainly  relied  upon  here,  that  are  not  consid- 
ered in  the  other  cases,  are : 

jFirst  The  subscription  by  the  hotel  company  is  ^tltra 
vireSy  and  therefore  void. 

Second.     Accord  and  satisfaction. 

To  the  first  objection  the  answer  is,  that  it  is  not  clear  that 
such  a  subscription  is  ultra  vires.  It  is  not  to  be  questioned 
that  a  hotel  may  advertise,  circulate  pamphlets  describing  and 
pictorially  representing  its  attractions,  employ  runners,  cabs, 
carriages,  and  in  divers  other  modes  seek  custom.  Where  is 
the  limit  except  in  the  prudence  and  discretion  of  those  to 
whom  the  conduct  of  the  hotel  is  intrusted  ?  It  would  be 
arrogance  for  this  court  to  assume  thai  it  better  knows  how 
to  keep  a  tavern  than  the  experienced  gentlemen  whose  names 
are  appended  to  the  subscription. 

To  the  second  objection  the  answer  is  that  there  is  no  evi- 
dence of  accord  and  satisfaction.  After  the  appellees  had 
incurred  large  expenses  and  liabilities,  the  president  of  the 
appellant  gave  his  own  check  for  $100  to  the  president  of 
the  appellee,  saying  it  was  all  he  could  do;  that  his  stockholders 
would  not  allow  his  subscription;  that  the  appellant  heard 
nothing  more  of  the  matter  for  eight  months,  does  not  make 
that  transaction  anything  more  than  a  payment  on  account 

Judgment  affirmed. 
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Wabash  Western  Railway  Company 

V. 

Oscar  J.  Friedman. 

Bailroad— Negligence — Personal  In  juries — Broken  Rail. 

1.  The  fact  that  an  accident  upon  a  railroad  which  caused  the  pergonal 
injury  in  a  fifiven  case  arose  from  a  broken  rail,  imposes  upon  the  defend- 
ant the  burden  of  showing  that  it  had  used  *'  the  highest  reasonable  and 
practicable  skill,  care  and  diligence**  as  to  **  the  fitness  of  the  road.** 

2.  The  statement  in  the  declaration  in  a  given  case  that  plaintiff  was  being 
carried  from  one  place  to  another  when  injured  is  mere  inducement,  and 
the  duty  of  the  carrier  to  him,  if  he  was  lawfully  a  passenger  at  the  place 
of  the  accidenti  was  the  same,  if  such  statement  was  incorrect. 

3.  Stating  when  the  plaintiff  became  a  passenger  and  where  he  was  to  be 
carried,  in  no  manner  qualifies  an  averment  that  he  was  a  passenger,  being 
carried  between  points  named,  and  proof  showing  that  his  Journey  hefiran 
and  was  to  end  beyond  such  places,  does  not  affect  his  condition  as  a  paii- 
senger  between  them. 

4.  The  rule  that  pleadings  are  to  be  construed  most  strongly  againnt  the 
pleader,  applies  when  they  are  tested  by  demurrer,  and  for  that  rea«on 
on  trial  he  is  only  required  to  prove  them  in  the  sense  most  favorable  to 
himself. 

5.  While  a  surgeon  may  testify  whether  external  violence,  having  a 
specified  effect  upon  the  person,  may  produce  a  given  result,  it  is  not  com- 
petent for  him  to  say  that  a  doficribed  movement  of  a  car  and  of  the  person 
of  the  patient,  will  or  will  not  produce  that  specified  effect  upon  his  person. 

6.  Even  matters  of  substance  may  be  waived  by  putting,  at  the  trial,  the 
claim  or  objection  upon  a  special  ground,  and  thereby  directing  the  atten- 
tion of  the  court  away  from  them. 

7.  When  specific  objection?  to  the  admission  of  testimony  are  untenable, 
other  objections  must  be  considered  waived. 

[Opinion  filed  July  23,  1891.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the 
Hon.  S.  P.  McCoNNELL,  Judge,  presiding. 

Messrs.  Geobge  B.  Burnett  and  Black  &  Fitzgerald,  for 
appellant 

Messrs.  James  W".  Duncan  and  Page,  Eliel  &  BossNTHALy 
for  appellee. 
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Gary,  J.  This  is  an  action  on  the  case  bj  tlie  appellee 
against  the  appellant,  in  which  he  has  recovered  $30,000  for 
injuries  sustained  by  him  through  the  alleged  negligence  of 
the  appellant.  On  the  Ist  day  of  May,  1888,  about  five  o'clock 
in  the  morning,  a  sleeping  car,  run  by  the  appellant,  was,  by 
reason  of  a  broken  rail,  derailed  and  partly  overturned,  and  the 
appellee,  who  was  asleep  in  a  berth  in  the  car,  thrown  across 
the  car  into  a  berth  opposite. 

From  that  as  a  cause,  he  and  his  witnesses  trace  injuries 
which  render  the  residue  of  the  life  of  a  business  man,  of  the 
age  of  twenty-two  years,  then  earning  about  $2,500  a  year, 
pecuniarily  of  no  value.  Add  to  that  pecuniary  loss  the 
])Iiysical  and  mental  pain  and  suffering,  and  no  calculation  can 
b^  made  that  will  show  that  the  damages  exceed  fair  compen- 
sation. 

The  fact  that  the  accident  happened  from  a  broken  rail, 
imposed  upon  the  appellant  the  burden  of  showing  that  it  had 
used  "the  highest,  reasonable  and  practicable  skill,  care  and 
diligence  "  as  to  "  the  fitness  of  the  road."  C.  &  A.  "R.  R.  v. 
Pillsbury,  123  111.  9;  G.  &  G  U.  R.  R.  Co.  v.  Yarwood,  15  111. 
468.  The  verdict  of  the  jury  is  against  it  upon  that  issue,  and 
it  is  justified  by  the  evidence;  and  the  verdict  also  settles  the 
questions  as  to  whether  the  appellee  was  riding  upon  a  ticket 
he  had  once  before  used,  and  the  cause  and  extent  of  his 
injuries. 

In  our  view  of  the  case,  the  discussion  of  three  questions 
of  law  presented  by  the  appellant,  is  all  that  our  duty  requires 
of  us. 

First.  The  declaration  avers,  **  and  the  said  plaintiff,  at 
said  Kirksville,  then  became  and  was  a  passenger  in  a  certain 
train  of  the  said  defendant,  on  the  said  railroad,  to  be  carried, 
and  was  accordingly  then  being  carried  in  the  said  train  from 
Kirksville  to  said  Glenwood  Junction."  It  is  certain  that  he 
got  upon  the  train  at  Moberly,  and  had  a  ticket  from  Moberly 
to  Ottumwa,  to  which  place  he  intended  to  go  when  he  took 
passage,  and  after  a  little  delay  did  go,  by  cars  that  had  safely 
passed  the  broken  rail.  Moberly  and  Ottumwa  are  places 
between  which  Kirksville  and  Glenwood  Junction  He,  and  the 
accident  occurred  between  the  two  last  named   places.     It  is 
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said  that  this  is  a  fatal  variance;  if  it  be,  the  error  is  iu  the 
record,  for  at  the  close  of  the  testimony  of  the  appellee,  he 
being  his  own  first  witness,  the  appellant  moved  to  strike  out 
his  testimony  because  of  the  variance,  which,  bein<^  denied, 
it  excepted.  In  this  record  is  a  feature  which  gives  special 
importance  to  this  point.  The  appellant  claims  that  he  had 
once  used  the  ticket  in  his  possession  over  the  whole  route 
named  in  it,  and  was  fraudulently  using  it  again,  so  that  it  did 
not  owe  to  him  the  duty  of  a  carrier  to  a  passenger;  and  thence 
it  infers  that  the  termini  of  his  journey  was  intentionally  and 
wrongly  stated  in  the  declaration,  to  mislead  it  as  to  the  iden- 
tity of  the  appellee.  We  must  treat  the  question  as  one  of 
law,  without  regard  to  that  inference. 

It  may  be  noticed,  however,  that  nothing  in  the  record 
indicates  that  it  was  misled;  the  trial  ended  November  25, 
1890,  and  the  motion  for  a  new  trial  was  }K5nding  until  Janu- 
ary 6th,  following,  and  no  showing  was  made  of  newly  dis- 
covered testimony  as  to  a  fraudulent  use  of  the  ticket 

The  action  is  not  upon  any  contract  but  upon  the  common 
law  duty. 

The  statement  that  he  was  being  carried  from  one  place  to 
another  was  mere  inducement — which, "  in  an  action  of  assump- 
sit is  in  the  nature  of  a  preamble,"  (1  Chitty  on  Pleadings,  290,) 
and  in  tort  a  concise  statement  of  "the  circumstances  which 
gave  rise  to  the  defendant's  particular  duty."     Ibid.  3b3. 

A  variance  in  the  statement  of  the  inducement  has  been 
often  less  regarded  than  in  the  statement  of  what  constituted 
the  gravamen  of  the  action.     Plumleigh  v.  Cook,  13  ill.  669. 

Here  the  duty  of  the  appellant  toward  the  appellee,  if  he 
was  lawfully  a  passenger  at  the  ])lace  of  the  accident,  was  the 
same  whether  lie  was  riding  one  mile  or  a  hundred. 

True,  Chitty  says  that  in  a  case  against  a  carrier  a  variance 
in  the  statement  of  the  termini  of  the  journey  will  be  fatal 
(1  Chitty  on  Pleadings,  385);  but  in  the  case  referred  to  by  him 
there  was  no  variance.     Ditcham  v.  Chivis,  4  Bing.  706. 

Almost  at  tlie  same  time  that  the  Common  Pleas  was  decid- 
ing that  case,  the  King's  Bench  held  (also  liolding  that  in  fact 
there  was  no  variance)  that  such  variance  was  immaterial. 
Woodward  v.  Booth,  7  Barn.  &  C.  301. 
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And  a  few  years  later  the  Common  Pleas  in  Gladwell  v. 
Steg^all,  8  Scott,  60,  held  that  in  an  action  by  a  child  against 
a  surgeon  for  malpractice,  in  which  she  alleged  that  she  em- 
ployed him,  the  fact  that  she  did  not,  was  immaterial.  The 
ground  of  these  last  two  decisions  was  that  the  breach  of  duty 
was  the  gravamen  of  the  action. 

If  the  words  *'  became  and "  and  "  to  be  carried "  were 
stricken  out  of  tlie  averment,  it  would  remain  (assuming  that 
there  was  n6  fraud)  literally  true;  and  the  proof  being  of 
more,  but  not  qualifying  what  is  alleged,  would  not  constitute 
a  variance;  and  whatever  may  be  stricken  out  without  chang- 
ing the  meaning  of  what  is  left,  and  still  leave  a  ground  of 
action,  need  not  be  proved.  1  Greenleaf  on  Ev.,  Sees.  51,  67. 
Stating  when  the  appellee  became  a  passenger  and  where  he 
was  to  be  carried,  in  no  manner  qualifies  the  averment  that  he 
was  a  passenger,  being  carried  from  Kirksville  to  Glen  wood 
Junciioh;  nor  did  proof  that  his  journey  began  and  was  to  end 
beyond  those  places  affect  his  condition  as  a  passenger  between 
them.  No  case  has  been  cited,  nor  have  we  found  any,  hold- 
ing good  such  an  objection  as  is  here  made,  on  the  ground  of 
variance. 

Second.  The  declaration  states  the  accident  and  that  the 
appellee  was  thrown  across  the  car,  and  then  avers,  "by  means 
whereof,  then  and  there,  the  spine  and  spinal  column,  including 
the  spinal  cord  of  the  said  plaintiff,  became  and  were  greatly 
bruised,  hurt  and  injured,  and  the  said  plaintiff  suffered  and 
incuri-ed  an  injury,  of  a  kind  known  as  concussion  of  the  spine;" 
*  *  *  "and  also  by  means  of  the  premises  the  said  plaint- 
iff then  and  there  became  and  was  sick,  sore,  lame  and  dis- 
ordered, and  so  remained  for  a  long  time,  to  wit,  thence  hith- 
erto." 

The  appellee  admits  that  at  the  time  of  the  trial  and  for  a 
considerable  time  before,  the  technical  name  of  the  disease 
he  then  had  is  "  myelitis."  The  medical  witnesses  say  that 
is  not  "concussion,"  but  "chronic  inflammation"  of  the  spine. 
Among  tlie  causes  producing  it,  may  be  concussion  of  the 
spine. 

Now  the  averment  of  the  declaration  is  that  at  the  time  of 
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the  accident  the  appellee  **  then  and  there  *  *  *  suffered 
and  incurred  an  injury,  of  a  kind  known  ae  concussion  of  the 
spine." 

It  is  an  averment  of  what  then  happened,  not  of  subsequent 
effects. 

The  averment  as  to  concussion  might  be  stricken  out,  and 
still,  under  the  other  averments,  all  the  effect  of  the  accident 
upon  the  health  of  the  a}>pellee,  which  he  alleged,  might  be 
proved.  C,  B.  &  Q.  R.  R  Co.  v.  Sullivan,  21  111.  App.  5S0; 
Eagle  Packet  Co.  v.  Defrics,  94  111.  603;  Ehrgott  v.  Mayor,  96 
N.  Y.  264. 

The  rule  cited  bj  the  appellant  that  pleadings  are  to  be  con- 
strued most  strongly  against  thfe  pleader,  a])plies  when  they 
are  tested  by  demurrer,  and  for  that  reason  on  trial  he  is 
only  required  to  prove  them  in  the  sense  most  favorable  to 
himself.  "The  minimum  of  allegation  is  the  maximum  re- 
quired in  proof."  Francis  v.  Steward,  5  Adol.  &  El.  (N.  S.)  964. 

The  objection  that  there  is  a  variance  between  the  allega- 
tion and  proof,  of  the  nature  of  the  injury,  is  without  force. 

Third,  The  appellee  put  to  his  medical  witnesses  a  long 
hypothetical  question,  reciting  the  accident  and  the  previous 
and  subsequent  condition  of  the  appellee  (on  his  version  of  the 
evidence),  and  concluding,  "would  you  say  that  the  accident  did 
or  did  not  produce  the  condition  of  which  these  are  the  symp- 
toms?" 

The  first  witness  to  whom  that  question  was  put,  was  one 
of  the  physicians  who  liad  several  times  examined  the  appel- 
lee. The  appellant  objected  to  the  question  upon  the  grounds 
that  it  was  not  supported  by  the  evidence  in  the  case,  and  that 
the  witness  was  not  a  proper  witness  to  answer  a  hypothetical 
question,  as  he  had  made  frequent  examinations  of  the  person 
of  the  appellee. 

The  same  question  was  put  to  otlier  medical  witnesses  for 
the  appellee,  and  objected  to  by  appellant  without  specifying 
the  grounds  of  objection.  Neither  of  the  grounds  of  objec- 
tion to  tlie  question  specified  at  the  trial  are  now  insisted  upon, 
but  it  is  urared  that  the  conclusion  of  those  witnesses  that  the 
accident  produced,  etc.,  is  not  warranted  by  the  evidence  as  to 
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the  manner  of  the  accident,  opposed  as  it  is  bj  the  opinions  of 
the  medical  witnesses  examined  upon  the  same  question  by 
the  appellant     That  was  a  question  for  the  jury.         ' 

The  form  of  the  conclusion  of  the  question  was  wron^,  for 
many  of  the  elements  upon  which  tlie  conclusion  was  to  bo 
reached  were  outside  of  the  field  covered  by  surgical  science. 
While  a  surgeon  may  testify  whether  external  violence  hav- 
ing a  specified  eflfect  upon  the  person  may  produce  a  given 
result,  for  that  is  a  part  of  his  science,  it  is  not  competent  for 
him  to  say  that  a  described  movement  of  a  car  and  of  the 
person  of  the  patient,  will  or  will  not  produce  that  specified 
effect  upon  his  person.  This  subject  is  discussed  in  Nat.  G. 
L.  &  F.  Co.  v.  Miethke,  35  111.  App.  629. 

But  that  objection  was  not  made  at  the  trial.  A  slight 
change  in  the  form  of  the  question,  making  the  effect  upon 
the  person  of  the  appellee  (as  in  his  view  of  the  evidence  it 
tended  to  prove)  a  part  of  the  hypothesis,  and  calling  upon  the 
witness  for  his  then  opinion  as  a  sworn  witness  at  the  trial,  as 
to  whether  such  specified  effect  upon  his  person  might  or 
might  not  account  for  his  later  condition,  would  have  properly 
given  to  the  appellee  all  the  benefit  he  got  by  the  question 
as  Dut. 

Even  matters  of  substance  may  be  waived  by  putting,  at 
the  trial,  the  claim  or  objection  upon  a  special  ground,  and 
thereby  directing  the  attention  of  the  court  away  from  them. 
In  re  Story,  20  111.  App.  183;  Sullivan  v.  People,  122111.  385; 
C.  &  E.  R.  R.  Co.  V.  Holland,  122  111.  461. 

The  two  last  cases  are  not  in  point  as  to  the  attention  of  the 
court  being  diverted  by  the  special  ground  upon  which  an 
objection  is  put,  but  that  a  removable  ground  must  be  speci- 
fied in  order  to  make  the  objection  available  upon  appeal.  In 
the  case  cited  from  35  111.  App.  the  fatal  question  was,  in 
effect,  how  did  the  gas  get  into  the  scrubber?  which  by  no 
change  could  have  been  made  competent. 

Material,  incompetent  evidence,  excepted  to,  is  not  error  if 
objected  to  on  special  grounds  other  than  the  right  one. 
"When  specific  objections  are  made  to  the  admission  of  tes- 
timony, none  of  which  are  tenable,  other  objections  must 
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be  regarded  as  waived."  Wickenkamp  v.  Wickenkamp,  77 
111.  92. 

Now  when  the  hypothetical  question  was  repeated  to  other 
witnesses  and  objected  to  generally,  the  court  naturally  in- 
ferred that  the  ground  of  objection  to  the  question  itself, 
was  what  had  been  specified  at  first,  and  that  inference  was, 
no  doubt,  correct. 

The  same  reason  that  made  the  exclusion  of  the  testimony 
uflFered  in  the  Story  case  above  cited,  no  error,  applies  to  the 
admission  of  it  here. 

On  the  whole  case  there  is  no  error  and  the  judgment  is 
affirmed. 

Judgment  afflrmed. 

"Waterman,  J.,  dissenting.  The  declaration  in  this  case  in 
each  count  charged  that  the  plaintiflE  was  a  passenger  on  the 
defendant's  road,  to  be  carried  from  Kirksville  to  Glenwood 
Junction;  the  averment  being,  specifically,  that  the  said 
plaintiff  at  said  Kirksville  then  became  and  was  a  passenger  in 
a  certain  train,  etc.,  and  was  being  carried  from  said  Kirks- 
ville to  said  Glenwood  Junction.  The  evidence  was  that  the 
plaintiflE  was  riding  on  a  ticket  whicli  read,  *'  from  Moberly  to 
Ottumwa;"  that  Kirksville  lies  between  Moberlv  and  Ot- 
tumwa,  and  Glenwood  Junction  is  between  Kirksville  and 
Ottumwa.  The  question  arises  wliether  there  was  a  variance 
between  the  allegation  of  the  declaration  and  the  proof.  Such 
a  variance  as  is  insisted  on  here  must  be  pointed  out  and 
insisted  upon  at  the  time  of  the  trial,  or  advantage  can  not 
thereafter  be  taken  of  it  That  was  done  in  this  case.  Where 
a  party  is  brought  into  court  upon  a  suit  calling  upon  him  to 
pay  the  sura  of  ^30,000,  an  amount  which  is  a  fortune  to  most 
men,  and  which  but  few  people  ever  accumulate,  it  is  tlie 
right  of  the  defendant,  as  it  is  in  every  case,  to  have  the 
declaration  clearly  set  forth  the  grounds  npon  which  such 
recovery  is  asked.  This  seems  but  reasonable,  and  as  I  am 
entirelv  confident,  is  in  accordance  with  well  established  rules 
of  law. 

In  Chitty's  Pleadings,  16  Am.  Ed.,  Tol.  1,  p.  305,  speaking 
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of  declaration  in  actions  of  assumpsit,  it  is  said :  ^'  Great  accu- 
racy is  required  iu  the  statement  of  the  consideration,  which 
in  an  action  of  assumpsit,  forms  the  basis  of  a  contract,  and  if 
any  error  appears  to  have  been  made  in  describing  it,  the  con- 
sequence will  be  that  tlie  whole  contract  is  misdescribed." 

The  reason  for  this  is  obvious,  as  all  contracts  rest  upon  a 
consideration,  a  promise  without  consideration  being  a  mere 
nvdum  jxictuiny  upon  which  no  action  can  be  based. 

In  actions  on  the  case  it  frequently  happens  that  the  suit 
arises  from  some  duty  of  the  defendant,  which  it  is  said  he 
failed  to  perform.  In  such  case  the  duty  occupies  the  same 
relation  to  the  suit  that  the  consideration  does  in  an  action  of 
assumpsit  In  Chitty's  Pleadings,  16  Am.  Ed.,  Vol.  1,  p.  398, 
it  is  said:  ''In  an  action  on  the  case  founded  on  an  express 
or  implied  contract  as  against  an  attorney,  agent,  carrier,  inn- 
keeper or  other  bailee,  for  negligence,  etc.,  the  declaration 
must  correctly  state  the  contract,  or  the  particular  duty  or 
consideration  from  which  the  liability  results,  and  on  which  it 
is  founded,  and  the  variance  in  the  description  of  a  contract, 
though  in  an  action  ex  delicto^  may  be  as  fatal  as  in  an  action 
in  form  ex  oont7*actu.  The  declaration  in  such  case  usually 
begins  with  a  statement  of  the  particular  profession  or  situa- 
tion of  the  defendant  and  his  retainer,  and  consequent  duty  or 
liability.  The  declaration  will  be  defective  if  it  does  not  show 
that  by  express  contract,  or  by  implication  of  law  in  respect 
to  the  defendant's  particular  character  or  situation,  etc.,  stated 
by  the  plaintiff,  the  defendant  was  bound  to  do,  or  omit  the 
act,  in  reference  to  which  he  is  charged."  And  in  the  same 
volume  of  Pleadings,  upon  page  400,  it  is  said :  **It  is  also  a 
rule  tliatif  a  necessary  inducement  of  the  plaintiff's  right,  etc., 
even  in  actions  for  torts,  relate  to  and  describe,  and  be  founded 
on  a  matter  of  contract,  it  is  necessary  to  be  strictly  correct  in 
stating  such  contract,  it  being  matter  of  description.  Thus, 
even  in  a  case  against  a  carrier,  if  the  termini  of  the  journey 
which  was  to  be  undertaken  be  misstated,  the  variance  will  be 
fatal.  Here  the  allegation  in  the  inducement  relates  to  matter 
of  description." 

In  Stephens  on  Pleading,  at  page  124  of  the  Appendix,  it  is 
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said,  after  quoting  a  large  number  of  authorities  on  the  sub- 
ject of  variance:  **It  may  be  collected  from  the  above 
authorities  that  whenever  a  contract  is  described,  a  variauco 
will  be  equally  fatal  whether  the  action  be  upon  the  contract 
itself  or  upon  some  collateral  matter,  or  in  form  ex  delicto,^^ 

The  cases  which  sustain  the  rule  are  numerous.  Among 
them  are  Weall  v.  King,  12  East,  452,  and  McConnel  v.  Kibbe, 
33  III.  475.  It  is  imperative,  in  such  an  action  as  this,  that  the 
declaration  show  a  duty.     Max  v.  Roberts,  12  East,  S9. 

The  duty  arises  from  the  relation  of  the  parties,  the  con- 
tract which  they  entered  into,  and  it  is  the  right  of  tlie 
defendant  to  bo  informed  by  the  declaration  or  by  a  bill  of 
particulars  from  what  it  is  that  the  duty  is  said  to  have  arisen. 
In  actions  such  as  this,  in  the  great  majority  of  instances,  it 
being  established  that  the  plaintiff  wa^  a  passenger,  and  was 
injured  by  an  accident  upon  the  defendant's  road,  there  is  no 
question  in  the  case  save  that  of  damages.  Allegations,  there- 
fore, going  to  show  that  the  plaintiff  occupied  the  relation  hi 
a  passenger,  are  most  vital,  and  the  defendant  has  a  right  to 
insist  that  before  going  to  trial  he  is  informed  how  it  was  that 
such  rolationvS  came  about.  In  effect  the  defendant  is  said  to 
liave  undertaken  to  safely  carry  the  plaintiff.  The  defendant 
lias,  therefore,  a  right  to  know  what  it  was  that  the  plaintiff 
did,  what  payment,  promise  or  undertaking  he  made,  by  which 
this  promise  on  the  part  of  the  plaintiff  was  created,  and  the 
consequent  duty  im)K)sed.  Had  the  plaintiff  in  this  case  not 
stated  whore  he  became,  or  at  what  place  and  between  what 
points  ho  was,  a  passenger,  the  defendant  would  iiave  been 
entitled  to  a  bill  of  )>articulai*s  giving  such  information.  But 
the  plaintiff  having  stated  where  he  became  a  passenger,  and 
IkUwoou  ^a  Imt  points  he  was  a  passenger,  the  defendant  had  a 
right  to  roly  thereon,  and  j^repare  his  case  for  trial  accordingly. 
Tlio  variance,  therefore,  is  not  concerning  an  immaterial  mat- 
tor,  but  in  Isolation  to  one  vital  to  the  issue  in  the  case,  for  at 
the  very  throshholJ  of  the  trial  the  question  necessarily  arises 
whether  the  defendant  ever,  for  hire,  as  is  charged,  and  as 
inujit  Ih>  proved,  was  a  carrier  of  the  plaintiff  upon  its  rail- 
way,    lu  other  words,  was  tlie  plaintiff  a  passenger,  toward 
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wliom,  by  reason  of  his  having  paid,  or  undertaken  to  pay,  a 
certain  remuneration,  the  defendant  owed  a  duty. 

It  therefore  seems  to  me  that  there  was  a  fatal  variance 
between  the  plaintiff's  declaration  and  evidence,  a  variance  to 
which  particular  attention  was  called  upon  the  trial  and  which 
lie  could  at  once  have  removed  by  amendment;  and  that  the 
instruction  of  the  court  that  "  if  it  appear  from  the  evidence 
that  the  plaintiff  was  a  passenger  on  the  train  of  the  defend- 
ant  between  the  points  mentioned,  traveling  from  a  point 
south  of  said  Kirksville  to  a  point  beyond  Glenwood  Junction, 
then  the  averment  in  the  plaintiff's  declaration  is  sufficiently, 
made  out,"  should  not  have  bieen  given.  I  am  of  the  opinion 
that  the  judgment  in  this  case  should  be  reversed,  and  tho 
cause  remanded  for  a  new  trial. 


41    270 

Egbert  L.  Jansen  et  al.  ,J«^  «j 

V.  41    2701 

hi 75 

Theodore  P.  Siddal,  Jr.  ^  ^l 

41  a7» 

106t    44 

Personal  Injuries — Ittfant — Discretion — Neg ligenee —  Un)ffuarded  Eleven       ^  j  -^\ 
tor  Shaft.  '75    4i 

1.  An  infant  five  and  one-half  years  of  age  can  not  be  asRumed  to  have 
arrived  at  years  of  discretion. 

2.  Negligence  of  a  person  having  charge  of  such  infant  will  not  affect 
its  right  to  recover  for  a  personal  injury  suffered  through  the  negligence  of 
another. 

3.  In  the  case  presented,  this  court  holds  that  the  defendants  were  under 
no  duty  toward  the  plaintiff,  the  neglect  of  whibh  led  to  the  injury  sos- 
tained. 

[Opinion  filed  July  23,  1891.] 

Appeal  from  the  Superior  Court  of  Cook   County;  the 
Hon.  JoHK  P.  Altgbld,  Judge,  presiding. 

Messrs.  Mason  Bbothebs,  for  appellants. 
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Mr.  F.  W.  BeckeBj  for  appellee. 

Gaby,  J.  This  is  an  action  on  the  case  by  the  appellee 
against  the  appellants  for  personal  injury. 

The  appellee  at  the  time  of  the  injury,  was  but  iSve  and  a 
half  years  of  age,  and  therefore  whether  the  question  of  his 
discretion  be  one  of  law  or  fact,  his  tender  years  would  decide 
it  in  his  favor.  Chicago  City  Ky.  Co.  v.  Wilcox,  27  N.  E.  Rep. 
899. 

That  any  negligence  of  his  father,  having  the  care  of  him, 
will  not  affect  his  right  of  action  is  also  settled  by  that  case. 

The  only  question  in  the  case,  aside  from  the  amount  of 
damages,  is  whether  the  appellants  were  under  any  duty 
toward  the  appellee,  the  neglect  of  which  led  to  the  injury 
he  sustained. 

They  were  wholesale  and  retail  booksellers  and  stationers, 
occupying  large  premises  on  the  corner  of  Wabash  avenue 
and  Madison  street,  in  Chicago. 

A  diagram,  without  figures  showing  dimensions,  is  in  the 
record,  showing  the  ground  floor,  which  was  the  retail  sales- 
room. Assuming  that  the  diagram  is  drawn  to  a  scale,  and 
the  doors  and  stairways  shown  on  it  not  of  unusual  width, 
that  salesroom  is  more  than  one  hundred  feet  long  on  Madi- 
son street,  and  not  less  than  fifty  feet  wide  on  Wabash  avenue. 
Less  than  one-fourth  of  the  space  of  that  floor,  in  the  interior 
corner  remotest  from  the  streets,  is  occupied  by  stairways, 
closets,  a  passage  way  from  the  main  room  to  an  alley  in  the 
rear,  a  shipping  room,  and  elevators.  No  door  closed  that 
passage  way  from  the  main  room. 

On  one  side  of  the  passage  way  a  door  opened  to  the  ship- 
ping room,  which  room  had  also  a  door  to  the  alley.  Open- 
ing from  the  corner  of  the  shipping  room  was  a  freight  eleva- 
tor, used  also  by  the  employes  for  themselves  and  to  take 
customers  to  upper  floors,  and  sometimes  persons  would  go  up, 
unaccompanied  by  an  employe.  To  get  to  this  elevator  from 
the  salesroom,  one  must  go  west  from  the  salesroom  along  the 
passage  way,  south  into  the  shipping  room,  east  after  going 
through  the  door,  and  then  south  to  the  elevator.     From  the 
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salesroom  neither  the  shipping  room  nor  the  elevator  could 
be  seen. 

That  customers  in  the  salesroom  were  not  unfrequently  ac- 
companied by  children  was  proved;  ^also  that  some  other 
children  of  persons  in  the  house  had  been,  as  the  father  of  the 
appellee  stated,  ''in  that  part  of  the  building,"  meaning,  prob- 
ably, some  portion  of  the  part  cut  off  from  the  salesroom. 
Tliere  was  evidence  from  which  the  jury  might  infer  that  the 
appellants  had  known  of  some  such  instances.  The  superin- 
tendent of  that  floor  saw  the  appellee  running  about  the  store 
on  the  day  of,  and  before,  the  accident. 

The  father  of  the  appellee  was  an  employe  of  the  house, 
and  had  brought  the  boy  to  the  store.  To  answer  a  sudden 
call  for  goods,  he  weut  up  in  the  elevator;  the  door  was  left 
open,  the  boy  followed  the  father  and  laid  down  on  the  floor 
to  look  down  into  the  pit;  the  elevator  came  back  and  inflicted 
the  injury. 

Were  the  appellants  under  any  duty  to  guard  that  elevator, 
so  remote  from  any  place  to  which  they  invited  the  public, 
so  out  of  the  way  of  any  path  which  the}^  might  reasonabl}'^ 
expect  the  public  to  follow,  so  that  a  child  straying  to  it  might 
not  be  hurt  i 

They  are  not  within  the  principle  that  one  who  allures  chil- 
dren to  their  harm  must  respond;  the  only  allurement  was  by 
the  father,  who  incited  the  childish  curiosity  to  see  what 
had  become  of  him.  "  Dangers  stand  thick  through  all  the 
ground,"  and  misfortune  and  suffering  befall  humanity,  for 
which  nobody  can  be  blamed.  This  unfortunate  boy  is  thus 
suffering. 

The  law  of  the  subject  was  lately  very  fully  discussed  by 
this  court  in  Gibson  v.  Sziepignski,  37  111.  App.  601,  and 
decided  adversely  to  the  appellee. 

He  argues  that  he  has  proved  his  declaration,  and  therefore 
whether  he  has  stated  a  good  cause  of  action  or  not,  he  is 
entitled  to  retain  his  verdict. 

It  is  true  that  neither  by  motion  in  arrest  below  nor  assign- 
ment of  error  here,  is  the  declaration  attacked,  and  therefore 
the  sufficiency  of   the  averment  that  it  was  the  duty  of   the 
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appellants  tokeop  the  door  of  the  shipping  room  closed,  instead 
of  stating  facts  from  which  the  law  would  imply  the  duty,  (2 
Tliomp.  Neg.  1224,)  is  not  a  question;  but  that  averment  is  not 
proved;  i.  e,y  the  facts  which  are  proved  do  not,  in  law,  impose 
that  duty  upon  the  appellants. 

We  might  follow  the  example  of  the  second  district  in 
Rogers  v.  C,  B.  &  Q.  R.  R.  Co.,  117  111.  115,  but  then  the 
Supreme  Court  could  not  review  us.  If  the  case  should  be 
tried  again  with  a  peremptory  instruction  for  the  defendants, 
such  review  may  be  had,  on  a  certificate  from  this  court. 

We  shall  therefore  remand  the  case. 

lieversed  and  remajided. 


Robert  Maass  et  al. 

V. 

Friedrich  Hess. 


Netcspapertt — Notices — See.  /,  Chap,  100,  B,  S» — Sheriff's  Sale. 

1.  This  court  holds  that  a  weekly  publication  named,  is  a  '* newspaper** 
within  tho  meaning  of  Sec.  1.  Chup.  100,  R.  S. 

2.  Whore  Ruch  paper  is  pubiiohed  by  a  corporation,  it  can,  under  Sec.  1, 
make  a  certificate  of  the  fact  of  publication  therein. 

[Opinion  filed  July  23, 1891.] 

In  error  to  the    Circuit  Court  of  Cook  County;  the  Hon. 
S.  P.  Mt'CoNNELL,  Judge,  presiding. 

Mr.  "William  M.  Potts,  for  plaintiffs  in  error. 

Mr.  Herhan  Yollmer,  for  defendant  in  error. 

Messrs.  Moses  &  Pam,  for  the  sheriff  of  Cook  County. 

Gary,  J.     The  only  question  upon  this  record  is  whether 
•'The  National  Corporation  Reporter,"  a  weekly  publicatioa 
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of  twenty  pages,  including  a  colored  cover  of  four  pages,  three 
of  which  are  occupied  with  advertisements,  and  the  front  one 
bv  the  title,  and  the  intermediate  ones  with  reading  matter, 
mainlj,  but  not  exclusively,  relating  to  law  and  finance  of 
interest  to  corporations,  is  a  newspaper,  within  the  meaning  of 
Sec.  1,  Chap.  100,  R.  S.,  Notices.  Since  the  decision  of  Rail- 
ton  V.  Lauder,  126  111.  219,  it  can  not  be  questioned  that  its 
contents  entitle  it  to  that  appellation. 

Being  published  by  a  corporation,  't  is  objected  that  the 
corporation  can  not,  under  that  section,  make  a  certificate  of 
the  fact  of  a  publication  in  the  paper  The  words  of  the  sec- 
tion require  a  "certificate  of  the  publisher  by  himself  or  his 
authorized  agent;"  yet  a  woman,  under  clause  4,  or  a  corpora- 
tion, under  clause  5,  of  Sec.  1,  Chap.  131,  R.  S.,  may  comply 
with  Sec.  1,  Chap.  100. 

The  order  of  the  Circuit  Court,  refusing  t »  set  aside  a 
sheriff's  sale,  of  which  notice  was  published  in  the  Reporter,  is 
afi^rmed. 

Order  affirmed. 


L.  Gerlinger  Company  _»  j^s 

V. 

Randolph  Labadie. 


Practice — Appeal  and  Error — Justices, 

Where  a  party  to  a  suit  before  a  justice  appeals  as  a  corporation  from  the 
judgment  thereof,  no  proof  of  its  corporate  existence  other  than  that 
afforded  by  its  appeal  bond,  is  necessary. 

[Opinion  filed  July  23,  1891.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
EicHABD  W.  Clifford,  Judge,  presiding. 

Messrs.  Jones  &  Lusk,  for  appellant. 
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Mr.  Fayette  J.  Partridge,  for  appellee. 

Waterman,  J,  This  action  was  commenced  before  a  jus- 
tice of  the  peace,  thence  appealed  to  the  Circuit  Court,  and 
a  judgment  for  $50  having  been  there  rendered  against  appel- 
lant, it  has  brought  the  case  here. 

As  to  the  questions  of  fact,  we  see  no  sufficient  reason  for 
interfering  with  the  judgment  of  the  court  below. 

Appellant  insists  that  no  proof  was  made  that  it  is  a  corpo- 
ration, and  that  in  actions  brought  before  justices  of  the 
peace  the  plea  of  nul  tiel  corporation  must  be  presumed  to 
have  been  interposed;  and  the  same  conditions  existing  upon 
the  trial  in  the  Circuit  Court,  it  was  necessary  that  proof 
should  be  made  that  it  was  at  least  a  de  facto  corporation. 

Appellant  having,  as  a  corporation,  appealed  from  the 
judgment  of  the  justice  of  the  peace,  we  do  not  think  any 
proof  of  its  corporate  existence  other  than  that  aflForded  by 
its  appeal  bond,  was  necessary. 

Judgment  affirmed. 


Edward  C.  Sims 

V. 

Andrew  H.  Parker. 


Malpractice — Physicians — Evidence. 

1.  A  physician  or  STirgeon,  or  one  holdinflr  himself  ont  as  snch,  is  only 
bound  to  exercise  ordinary  skill  and  care  in  the  treatment  of  a  fnven  case, 
and  in  order  to  hold  him  liable  for  damages,  it  must  be  shown  that  be 
failed  to  exercise  such  skill  or  care. 

2.  The  jury  can  not  draw  the  conclusion  of  an<tkilirulness  from  proof  of 
the  result  of  treatment.  That  the  treatment  is  improper  must  be  shown  by 
the  evidence. 

[Opinion  filed  July  23,  1891.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Frank  Baker,  Judge,  presiding. 
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Messrs.  Blaib  &  Makch,  for  appellant 
Messrs.  Thornton  &  Chancbllob,  for  appellee. 

MoRAN,  P.  J.  This  action  was  bronght  to  recover  damap^es 
for  an  injury  alleged  by  appellant  to  have  been  caused  to  him 
by  a  truss  improperly  applied  and  adjusted  to  him  by  appellee 
for  the  cure  of  hernia,  when  in  fact  he  had  no  hernia. 

At  the  close  of  the  evidence  at  the  trial,  the  court  directed 
the  jury  to  find  a  verdict  for  the  defendant. 

PlaintiflE  had  for  some  years  worn  a  truss  on  one  side,  and 
in  March,  1888,  feeling  certain  pains,  he  went  to  defendant's 
place  of  business,  and  told  his  symptoms,  and  afterward  was 
examined  by  defendant,  who  told  him  that  he  was  ruptured. 
Thereupon  plaintiff  purchased  a  truss  from  defendant,  and  had 
him  adjust  it  to  his  person. 

After  the  truss  was  put  on,  plaintiff  suffered  great  pain, 
and  went  back  to  defendant  several  times,  complaining  of  the 
pressure  of  the  truss,  and  plaintiff  readjusted  the  truss  and 
told  him  it  was  necessary  to  have  pressure  in  order  to  effect 
a  cure  of  the  alleged  hernia.  After  wearing  the  truss  about 
two  weeks,  plaintiff  became  sick,  and  an  abscess  appeared  at 
the  point  where  the  bulb  of  the  truss  had  pressed. 

The  evidence  shows  that  plaintiff  suffered  great  pain  from 
the  abscess,  and  was  sick  for  a  long  time,  and  his  contention  is 
that  the  abscess  was  the  result  of  the  too  great  pressure  of  the 
truss,  prodnced  by  the  improper  adjustment  thereof  to  his 
body.  It  is  shown  that  plaintiff  was  very  fleshy;  that  at  the 
point  where  he  located  the  pain  which  he  complained  of,  when 
lie  first  went  to  defendant,  there  was  a  slight  swelling  or  pro- 
tuberance, and  that  over  this,  defendant  adjusted  the  bulb  of 
the  truss.  When  the  truss  was  taken  off  at  the  end  of  two 
weeks,  this  swelling  had  increased  and  as  before  said,  devel- 
oped into  an  abscess.  The  physician  who  attended  plaintiff 
and  who  was  a  witness  on  trial,  was  unable  to  say  whether 
there  was  an  incipient  abscess  at  the  time  the  truss  was  first 
adjusted,  or  whether  the  abscess  was  produced  by  the  pressure 
of  the  truss. 

The  fair  result  of  the  evidence  of  the  experts  sworn  is,  that 
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tliero  was  in  fact  no  rnpttire  on  the  person  of  plaintiff,  but  it 
is  also  proven  that  it  is  very  difficult  to  tell,  with  certainty,  in 
many  instances,  whether  in  fact  there  is  hernia  or  not,  partic- 
ularly in  the  case  of  fleshy  persons. 

Defendant  introduced  a  number  of  the  leading  surgeons  and 
physicians  of  the  city,  who  testified  to  the  reputation  and 
skill  of  defendant  in  treating  hernia,  and  in  fitting  and  adjust- 
ing trusses. 

While  there  is  evidence  tending  slightly  to  support  the 
contention  that  the  abscess  may  have  been  produced  by  the 
pressure  of  the  truss,  there  is  absolutely  no  evidence  that 
defendant  was  negligent  or  unskillful  in  his  diagnosis,  or  in 
fitting  the  truss. 

Proof  that  he  was  mistaken  as  to  the  existence  of  a  rupture, 
or  tlmt  the  abscess  was  caused  by  the  pressure  of  the  truss,  was 
not  enough  to  entitle  plaintiff  to  a  verdict. 

Proof  of  a  bad  result  or  of  a  mishap  is  of  itself  no  evidence 
of  negligence  or  lack  of  skill.  The  defendant  is  qualified  to 
practice  medicine  and  surgery,  and  the  evidence  of  the  experts 
in  his  profession  shows  him  competent  and  skillful.  Before 
a  recovery  could  be  had  against  him,  it  must  be  shown  that 
his  treatment  was  improper  or  negligent,  not  merely  that  he 
was  mistaken,  or  that  his  treatment  resulted  injuriously  to 
plaintiff.  A  physician  or  surgeon,  or  one  who  holds  himself 
out  as  such,  is  only  bound  to  exercise  ordinary  skill  and  care 
in  the  treatment  of  a  given  case,  and  in  order  to  bold  him 
liable,  it  must  be  shown  that  he  failed  to  exercise  such  skill 
or  care.     McNevins  v.  Lowe,  40  111.  209. 

The  jury  can  not  draw  the  conclusion  of  unskillfulness  from 
proof  of  what  the  result  of  the  treatment  was,  but  that  the 
treatment  was  improper  must  be  shown  by  evidence. 

"  No  presumption  of  the  absence  of  pro])er  skill  and  atten- 
tion arises  from  the  mere  fact  that  the  patient  does  not 
recover,  or  that  a  cure  was  not  effected."  Haire  v.  Reese,  7 
Phil.  R  138. 

No  man,  skilled  or  unskilled,  undertakes  that  he  shall  be 
successful;  *'he  undertakes  for  good  faith  and  integrity,  but 
not  for  infallibility,  and  he  is  liable  to  his  employer  for  negli- 
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gcDce,  bad  faith  or  dishonesty,  but  DOt  for  lapses  consequent 
upon  mere  erroi*6  of  judgment."  Cooley  on  Torts,  777;  Holtz- 
inan  v.  Hoy,  118  III.  534. 

Proof  of  the  lack  of  skill  or  negligence  on  the  defendant's 
part — a  necessary  element  in  plaintiif's  case — being  entirely 
lacking,  the  court  properly  instructed  the  jury  to  lind  for  the 
defendant. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


The  Illinois  Central  Eailroad  Company 

V. 

Southern  Bank:  op  the  State  op  Georgia. 

Carriers — Bills  qf  Lading — Indorsement  qf  to  Bank — Direction  to  Deliver 
to  Party  Named — Evidence, 

1.  Wbere  a  party  ships  snoods  which  he  intends  to  deliver  under  a  pre- 
vious contract,  but  takes  the  bill  of  lading  to  his  own  order,  the  delivery  of 
the  goods  to  the  carrier  will  not  be  held  to  be  a  delivery  to  the  person  to 
whom  the  goods  are  contracted,  for  the  reason  that  by  taking  the  bill  of  lad- 
ing to  his  own  order,  the  shipper  reserves  to  himself  the  power  of  disposing 
of  the  property. 

2.  When  the  property  is  in  the  bands  of  the  carrier,  the  'bill  of  lading 
shows  to  whom  he  is  to  deliver  it.  The  delivery  of  the  bill  of  lading,  prop- 
erly indorsed,  is  tantamount  to  the  actual  delivery  of  the  goods  described 
in  it. 

3.  The  fact  that  a  bill  of  lading  contains  a  direction  to  notify  a  person 
named  of  the  arrival  of  the  goods  in  question,  is  no  indication  that  he  has 
any  interest  in  the  same,  nor  is  it  enough  to  put  a  person  dealing  with  the 
bill  of  lading  on  inquiry. 

4.  Though  a  bill  of  lading  is  fraudulently  used,  a  bank  cashing  a  draft 
with  the  bill  attached,  acquire»>a  good  title  to  the  property  in  question. 

[Opinion  filed  July  23, 1891.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Elliott  Anthony,  Judge,  presiding. 

Messrs.  Osbornb  Bros.  &  Burgett,  for  appellant 
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It  was  open  to  appellant  to  show  that  the  Weare  Commis- 
sion Company,  to  whom  it  delivered  tlie  rice,  was  entitled  to 
the  possession  thereof. 

A  common  carrier  may  show,  as  an  excuse  for  non-delivery 
pursuant  to  his  bill  of  lading,  that  he  has  delivered  the  goods 
to  the  true  owner  upon  demand.  Ilentz  v.  The  Idaho,  93  U. 
S.  575;  S.C.,  11  Blatch.  218;  King  v.  Kichards,  6  Whart.  (Pa.) 
418;  Western  Transp.  Co.  v.  Barber,  56  N.  T.  644,  552-3; 
Bates  v.  Stanton,  4  Duer  (N.  Y.),  79;  Kosenfield  v.  Express 
Co.,  1  Woods  (U.  S.),  131,  133,  per  Woods,  J.;  Mason  v.  Gt. 
W.  Ey.  Co.,  31  Up.  Can.  (Q.  B.)  73,  89;  Sheridan  v.  New 
Quay  Co.,  4  C.  B.,  N.  S.  (93  E.  C.  L.)  618,  649;  European, 
etc..  Mail  Co.  v.Royal  Mail  Steam  Packet  Co.,  10  C.  B.,  N.  S. 
(100  E.  C.  L.)  860;  Nat.  Bank  v.[Chicago,  etc.,  Ry.  Co.  (Minn.), 
46  N.  W.  Rep.  342-345.. 

The  Weare  Commission  Company  could  have  maintained 
an  action  of  trover  against  appellant  for  the  rice  in  case  of 
refusal  to  deliver  the  rice  to  it  upon  its  demand.  Such  com- 
l^any  held  the  title  to  the  rice  in  trust,  first,  to  j)ay  its  debt  out 
of  the  proceeds,  and  then  to  pay  the  remainder  over  to 
Waples.  Western  Transp.  Co.  v.  Barber,  56  N.  Y.  544, 
552-3,  and  cases  cited,  svpra. 

If  no  bill  of  lading  had  been  taken  out  by  Hunter,  it  could 
not  be  denied  that  the  delivery  of  the  rice  to  the  carrier  at 
Savannah  was  a  delivery  to  the  Weare  Commission  Company. 

If  a  commission  merchant  has  made  advances  upon  certain 
specific  goods,  under  an  agreement  with  the  consignor  that 
they  shall  be  shipped  to  him  to  be  sold  in  order  that  he  may 
retain  the  proceeds  for  his  reimbursement,  or  if  a  commiseiou 
merchant,  being  the  creditor  of  the  consignor,  the  goods  are 
delivered  to  the  carrier  to  be  shipped  to  him  in  satisfaction  of 
his  debt  under  a  previous  agreement  whereby  the  specific 
goods  shipped  were  to  be  shipped  for  such  purpose,  the 
delivery  to  the  carrier  will  be  a  delivery  to  the  commission 
merchant,  and  if  the  destination  of  the  goods  is  afterward 
changed  without  the  consent  of  such  merchant,  the  carrier  will 
be  responsible  to  him  for  them.  Wessel  v.  Straus,  30  Ohio 
St.  210. 
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Messrs.  Tknnet,  Church  &  Coffeen,  for  appellee. 

MoRAK,  P.  J.  This  action  was  brought  by  the  bank  against 
the  railroad  company  to  recover  for  the  wrongful  delivery  of 
fifty  barrels  of  rice  shipped  from  Savannah,  Georgia,  by  W. 
D.  Waples. 

The  delivery  was  to  the  Wear e  Commission  Company  of 
Chicago.  The  bill  of  lading  consigned  the  rice  to  the  order 
of  said  W.  D.  Waples.  The  case  was  submitted  to  the  court 
for  trial  without  a  jury,  and  there  was  a  finding  and  judgment 
in  favor  of  the  bank. 

The  evidence  tended  to  show  that  Waples  was  a  dealer  in 
rice  at  Savannah,  and  that  he  had  been  consigning  rice  to  the 
Weare  Commission  Company,  at  Chicago,  to  be  sold  on  com- 
mission for  several  years;  that  in  February,  1889,  said  Waples 
was  in  Chicago,  and  was  then  indebted  to  the  commission  com- 
]>any  in  some  $3,246,  for  advances  made  to  him  on  rice,  which 
the  commission  company  then  held  for  him  unsold.  The 
manager  of  the  company  complained  of  the  heavy  drafts  which 
AVaples  made  against  consignments,  and  told  Waples  that  it 
was  not  willing  to  make  such  large  advances. 

After  some  negotiation,  Waples  agreed  to  ship  to  the 
commission  company  fifty  barrels  of  a  certain  grade  of  rice, 
to  margin  his  indebtedness  to  the  company;  and  he  thereupon 
went  to  the  telegraph  office  accompanied  by  a  member  of  the 
commission  firm,  and  sent  a  telegram  to  liis  ag:}iit  at  Savan- 
nah, directing  him  to  ship  to  the  Weare  Commission  Company 
fifty  barrels  of  rice.  On  February  16th,  fifty  barrels  of  rice, 
of  the  grade  described,  were  delivered  to  a  common  carrier  in 
Savannah  for  transportation  to  Chicago.  The  Savannah  car- 
rier was  in  transportation  connection  with  appellant,  and  the 
rice  came  to  Chicago  over  appellant's  line.  An  invoice  of 
this  fifty  barrels  of  rice  was  sent  from  Savannah,  by  the  agent 
of  Waples,  to  the  Weare  Commission  Company  of  Chicago, 
Illinois,  accompanied  by  a  letter  from  such  agent,  saying  that 
he  handed  the  company  the  invoice  as  per  instructions  of 
Waples.  Without  going  into  details,  it  is  suflicient  to  say 
that  there  were  facts  and  circumstances  connected  with  the 
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receipt  of  the  rice  in  Chicago,  and  correspondence  with  refer- 
ence to  the  same,  sufficient  to  lead  the  Wearo  Coinjnission 
Company  to  the  honest  belief  that  the  rice  had  been  shipped 
to  them  as  per  their  agreement  M'lth  Waples.  It  ought,  m 
this  connection,  to  be  mentioned  that  the  company  agreed  tliat 
if  the  rice,  when  it  came  to  hand,  equaled  the  sample,  they 
would  guarantee  a  price  of  six  and  one-fourth  cents  per  pound. 
Notwithstanding  the  negotiations  with  Waples  and  the  send- 
ing of  the  invoice  by  Waples'  Savannah  agent  to  the  Weare 
Company,  the  bill  of  lading  was  taken  to  tlie  order  of  Waples 
at  Chicago.  Illinois,  and  across  the  face  of  the  bill  of  lading 
was  written  "Notify  Weare  Commission  Company."  The 
rice  was  delivered  to  the  carrier  in  Savannah  on  February  16tli, 
and  the  bill  of  lading  was  taken  that  day  by  Hunter,  Waples' 
Savannah  agent,  to  the  appellee  bank,  and  was  indorsed  to  the 
bank  by  Hunter  as  attorney  in  fact  for  Waples,  and  delivered 
as  collateral  security  to  a  note  for  $720,  which  amount  the 
bank  then  and  there  advanced  for  Waples'  use.  The  bill  of 
lading  continued  in  the  possession  of  the  bank  until  March  5, 
1889,  when  the  $720  loan  was  paid  off.  On  the  same  day 
Waples  made  a  $3,000  draft  on  the  Weare  Commission  Com- 
pany, and  to  secure  its  payment,  attached  thereto  the  bill  of 
lading  in  question,  and  two  other  bills  of  lading,  and  there- 
upon the  draft  was  cashed  by  the  plaintiff  bank,  to  whose 
order  it  was  drawn.  Said  draft  was  forwarded  by  plaintiff  to 
Chicago  for  collection,  and  on  March  8th,  was  ]>re8entcd  to 
the  Weare  Commission  Company  and  payment  refused.  On 
March  2d,  the  defendant  railroad  company  delivered  the  fifty 
barrels  of  rice  in  question  to  the  Wearo  Commission  Com- 
pany. The  bank,  on  its  draft  being  refused,  sold  the  goods 
covered  by  the  other  bills  of  lading,  and  applied  the  proceeds, 
as  far  as  they  would  go,  in  payment  of  the  draft,  and  brought 
this  action  against  the  railroad  company  for  the  wrongful 
delivery  of  the  fifty  barrels  of  rice. 

Appellant's  contention  is,  that  the  rice  was  delivered  to  the 
carrier  under  the  contract  between  Waples  and  their  manager. 

It  may  be  assumed  to  be  true  that  Waples  fully  and  fairly 
agreed  to  ship  this  particular  rice  to  the  said  Weare  Commis- 
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eion  Company,  and  that  he  onglit  to  have  done  so,  but  the 
difficulty  with  appellant's  contention  is,  that  he  entirely  failed 
to  do  that  which,  by  said  agreement,  he  ought  to  have  done. 
Where  a  party  ships  goods  which  he  intends  to  deliver  under 
a  previous  contract,  but  takes  the  bill  of  lading  to  his  own 
order,  the  delivery  of  the  goods  to  the  carrier  will  not  be 
held  to  be  a  delivery  to  the  person  to  whom  the  goods  are 
contracted,  for  the  reason  that  by  taking  the  bill  of  lading  to 
his  own  order,  the  shipper  reserves  to  himself  the  power  of 
disposing  of  the  property.  When  the  property  is  in  the  hands 
of  the  carrier  the  bill  of  lading  shows  to  whom  he  is  to  deliver 
it.  Tlie  delivery  of  the  bill  of  lading  properly  indorsed,  is 
tantamount  to  an  actual  delivery  of  the  goods  described  in  it 
Waples,  therefore,  reserved  to  himself  the  right  to  dispose  of 
the  property  at  any  time  while  it  was  in  transit,  or  at  any 
time  after  its  arrival  at  the  point  of  destination.  It  is  not 
pretended  that  the  Southern  Bank  had  any  notice  of  Waples' 
relations  with,  or  contract  obligations  to,  the  Weare  Commis- 
sion Company.  The  fact  that  the  bill  of  lading  contained  a 
direction  to  notify  the  Weare  Commission  Company,  was  no 
indication  to  the  bank  that  said  company  had  any  interest  in 
the  fiftv  barrels  of  rice. 

The  words  of  notice  signify  nothing  more  than  that  an  agent 
at  the  point  of  deliverj'  is  to  be  informed;  such  words  are 
very  far  from  an  authority  to  deliver  the  goods  to  the  person 
named,  and  were  not  such  words  as  would  put  a  person  deal- 
ing with  the  bill  of  lading  on  inquiry.  Though  Hunter's  act 
in  pledging  the  bill  of  lading  to  the  Southern  Bank  was,  or 
may  be  assumed  to  have  been,  in  violation  of  Waples'  agree- 
ment with  the  Weare  Company,  such  act  was  at  most  a  breach 
of  contract,  and  not  a  fraud.  In  .the  Michigan  Central  R.  K. 
Co.  v.  Phillips,  60  III.  190,  though  the  bill  of  lading  was 
fraudulently  nsed,  the  bank  which  cashed  the  drafts  drawn 
with  the  bill  of  lading  attached,  was  held  to  have  acquired  a 
good  title  to  the  property,  and  such,  though  there  is  some 
contrarity  in  the  decisions,  is  the  general  rule.  W.  U.  R.  R 
Co.  v.  Wagner,  65  111.  197;  Taylor  v.  Turner,  87  111.  296. 

There  is  considerable  contention  on  the  part  of  appellant  on 
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the  point  that  even  if  the  bank  was  a  honafide  holder  of  the 
bill  of  lading  upon  the  first  loan,  that  its  surrender  of  the 
bill  back  to  Waples  on  the  payment  of  said  loan,  the  title 
of  the  Weare  Company  to  tho  goods  thereupon  becoming 
complete,  and  the  subsequent  pledge  of  the  bill  of  lading  as 
security  for  the  draft,  could  not  affect  their  rights.  Wo 
think  it  doubtful  whether  it  can  be  eaid,  in  view  of  all  the 
evidence,  that  the  bank  ever  surrendered  the  bill  of  lading 
from  the  TTme  it  made  the  first  advance  upon  it.  The  trans- 
action was  probably  a  continuous  one,  and  the  first  loan  was 
paid  off  from  the  proceeds  of  the  discount  of  the  draft,  but 
we  can  not  see  that  it  can  make  any  difference  whether  the 
bank  surrendered  the  bill  of  lading  on  the  discharge  of  the 
first  note;  the  bill  of  lading  was  still  in  the  hands  of  Waples, 
and  there  was  no  notice  to  the  bank. 

The  intention  with  which  Waples  delivered  the  goods  to 
the  carrier  was  not  changed.  When  he  took  the  bill  of  lad- 
ing, he  did  not  intend  that  the  goods  should  be  delivered  to 
the  Weare  Company  in  pursuance  of  the  agreement  or  under- 
standing which  he  had  with  them.  He  retained  the  ju%  dls- 
ponendi^  and  by  taking  the  bill  of  lading  back  from  the  bank 
he  did  not  lose  that  right  of  disposal;  he  could,  therefore,  do 
with  the  bill  of  lading  as  he  pleased,  and  he  disposed  of  it  and 
of  the  goods  in  the  place  of  which  it  stood,  by  delivering  it  to 
the  bank  as  security  for  the  draft. 

The  defendant  company  had  no  right  to  deliver  the  goods 
except  to  the  order  of  Waples.  The  railroad  company  has 
discharged  itself  only  by  its  own  wrongful  act  in  delivering 
the  goods  in  violation  of  its  own  bill  of  lading.  While  tho 
goods  were  in  transit,  that  bill  of  lading  stood  for  them  and 
for  a  valuable  consideration,,  and  without  notice  of  any  fact  to 
put  it  on  inquiry,  the  bank  became  the  holder  thereof.  It  was 
entitled  to  the  goods,  and  in  default  of  the  goods  it  is  entitled 
to  their  value  from  the  appellant 

The  finding  and  judgment  of  the  trial  court  is  right  and 
must  be  afiirmed. 

Judgment  affirmed. 
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Charles   M.  Leopold  (in^i 

1408  Sfisj 


V. 

The  People  of  the  State  of  Illinois. 

Partnership — Dissolution — Order  toDeliver  Assets  to  Receiver — Befusal 
to  Appear — Practice — Contempt. 

1.  A  court  of  chancery  (except  as  the  practice  is  modified  by  statute) 
primarily  calls  upon  the  conscience  of  the  party  for  any  ixiformation  upon 
which  it  is  to  act. 

2.  Upon  an  appeal  from  an  order  of  court,  fioinpr  a  person  named,  for 
contempt  in  failing  to  appear  before  a  master  in  chancery  and  submit  to  an 
examination  in  accordance  with  its  order,  this  court  holds  that  it  was  the 
duty  of  the  trial  court  to  adopt  such  measures  as  would  prevent  the  dissipa- 
tion of  the  assets  in  question  and  bring  them  under  its  control,  and  declines 
to  interfere  therewith. 

[Opinion  filed  Julj  23,  1891.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
HsNBY  M.  IShepakd,  Judge,  presiding. 

Messrs.  Tenney,  Church  &  Coffeen,  for  appellant 

Messrs.  Moses  &  Pam,  for  appellee. 

Gaby,  J.  November  17,  1890,  Henry  Leopold  filed  in  the 
Superior  Court  his  bill  for  the  dissolution  of  an  alleged 
copartnership  between  himself  and  Charles  M.  and  Kosa  Leo- 
pold, making  them  defendants. 

The  same  day  tliose  defendants  filed  their  appearance  and 
consented  to  the  appointment  of  a  receiver,  and  a  receiver  was 
then  appointed,  and  an  order  entered  directing  the  members  of 
the  firm  to  deliver  to  the  receiver  all  of  the  property,  books 
and  papers  in  their  possession  belonging  to  the  firm. 

November  19,  1890,  a  petition  was  tiled  by  persons  calling 
themselves  creditors  of  the  firm,  praying,  among  other  things, 
for  an  order  that  the  copartners  appear  before  a  master  to  be 
examined  in  reference  to  the  state  of  said  copartnership  and 
its  property. 
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No  answer  or  rule  to  answer  this  petition  is  shown  b}'  the 
record,  nor  any  evidence  of  its  trtith.  All  that  appears  in 
support  of  it,  is  an  affidavit  of  an  apparent  stranger  to  the 
whole  business,  that  it  ''is  true  to  the  best  of  his  knowledge 
and  belief." 

December  5,  1890,  all  parties  appeared,  the  cause  came  on 
to  be  heard  upon  that  petition,  and  an  order  was  entered  that 
Henry  Leopold  and  Charles  M.  Leopold  appear  before  Ste- 
venson, master,  to  whom  the  cause  was  thereby  referred,  for 
the  purpose  of  being  examined  in  reference  to  the  state  of 
said  copartnership  and  its  property,  and  that  any  creditor 
might  participate  in  the  examination. 

After  proceedings,  which  need  not  be  stated  in  detail,  the 
result  was  that  the  appellant,  after  being  "admonished  "  by 
the  court,  and  informed  that  if  he  would  then  obey,  his  past 
offense  would  be  unpunished,  refused  to  appear  before  the 
master  and  be  examined.  The  court  thereupon  adjudged  him 
to  be  in  contempt,  fined  him  $200,  and  he  appealed. 

It  is  quite  unnecessary  to  consider  the  petition  mentioned. 
By  the  appearance  of  the  appellant  and  consent  to  the 
appointment  of  a  receiver,  he  impliedly  admitted  the  copart- 
nership. There  could  be  no  members  of  the  firm  to  deliver 
to  the  receiver  property  of  the  firm,  unless  there  was  a  firm, 
and  the  language  of  the  order  about  members  and  property  of 
a  firm  had  reference  to  the  allegations  of  the  bill. 

The  case  before  the  court  then  stood  in  the  position,  with- 
out reference  to  the  petition,  of  a  bill  for  the  dissolution  of  a 
copartnership,  with  a  receiver  of  its  assets  appointed,  and  an 
order  on  the  copartners  to  deliver  the  assets  to  him. 

How  is  the  court  to  know  whether  that  order  is  obeyed  ? 
A  court  of  chancery  (except  as  the  practice  is  modified  by  stat- 
ute) primarily  calls  upon  the  conscience  of  the  party  for  any 
information  upon  which  it  is  to  act.  Hart  v.  Ten  Eyck,  2 
John.  Ch.  513. 

It  was  therefore  common  practice  in  appointing  a  receiver, 
more  generally  adopted  probably  in  creditors'  suits  than  any 
other,  to  require  parties  in  ])ossession  of  property  to  go  into 
the  hands  of  a  receiver,  to  submit  to  an  examination  as  to  such 
property,  before   the  master.     High  on  Keceivers^  Sec.  415. 
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But  tho  power  to  require  such  examination  was  not  derived 
from  the  fact  tliat  the  suit  was  a  creditor's  suit,  but  from  the 
general  "course  of  the  court"  Fuller  v.  Taylor,  6  N.  J.  Eq. 
301;  Hart  v.  Ten  Eyck,  2  John.  Ch.  513;  2  Dan.  Ch.  IISO. 

Doubtless  it  was  this  power  and  practice  tliat  the  Supreme 
Court  had  in  mind  in  Miller  v.  Jones,  39  111.  54. 

If  the  appellant  wished  to  question  that  portion  of  the  order 
permitting  creditora  to  participate  in  the  examination,  some 
other  course  than  standing  in  defiance  of  the  court  as  to  tho 
whole  order,  should  have  been  adopted.  Even  under  the 
order  as  entered,  if  the  old  practice  were  followed,  a  creditor 
would  only  liave  the  right  to  suggest  to,  or  prepare  for  the 
master,  interrogatories  which  the  master  would  put  or  not  as 
his  judgment  dictated.     2  Dan.  Ch.  1181. 

The  same  order  which  directed  the  examination,  also  made 
provision  for  creditors  to  prove  their  claims  before  the  master. 
This  in  a  measure  took  the  case  out  of  the  control  of  the  par- 
ties to  the  bill,  and  the  receivership  became  for  tlie  benefit  of 
whoever  might  be  ultimately  entitled  to  share  in  the  assets. 
Jackson  v.  Lahee,  114  111.  287;  2  Bates  on  Partnership,  Sec.  935. 

It  was  the  duty  of  the  court  to  adopt  such  measures  as 
would  prevent  the  dissipation  of  tho  assets  and  bring  them 
under  its  control. 

The  judgment  of  the  Superior  Court  is  affirmed. 

Judgment  affirmed. 


Thomas  J.  Sutherland 

V. 

Selah  Reeve. 

Attorney  and  Client — Purchase  of  Subject  of  Litiffation  bu  Attorney — 
Practice — Judgments  and  Decrees — Limitations. 

1.    A  solicitor  can  not  secretly  purchase  the  snbjpcf-matter  of  a  ^iven 
litijiAtiou  or  any  interest  therein,  and  hold  it  adversely  to  his  client. 
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2.  If  he  does  so  purchase,  he  will  be  held  to  be  a  trastee  for  his  client  as 
to  the  property  or  interest  so  purchased.  Such  purchase  is  against  public 
policy. 

3.  In  a  court  of  equity,  a  cestni  que  use  may  avail  himself  of  all  the 
defenses  of  which  the  trustee  could. 

4.  A  judgment  obtained  by  fraud  is  not  only  a  fraud  upon  the  party,  but 
upon  the  court. 

5.  The  defense  of  laches,  by  reason  of  lapse  of  time  and  inaction  of  the 
party  seeking  relief,- will  not  be  permitted  where  the  party  was  in  ignorance 
of  the  material  facts  connected  with  the  transaction  which  is  attacked,  or  of 
bis  rights  in  relation  thereto. 

6.  The  purchaser  of  a  chose  in  action  takes  it  subject  to  all  equities  of 
the  original  parties  thereto,  and  a  second  or  subsequent  assignee  takes  it 
subject  to  all  equities  existing  between  any  prior  assignor  and  assignee. 

7.  The  improper  concealment  of  facts  by  an  attorney  will  vitiate  a 
transaction  involvinor  the  obtiining  by  him  of  the  subject  of  a  given  con- 
troversy for  his  own  benefit,  as  much  as  misrepresentation  or  actual  fraud. 

8.  The  statute  of  limitations  in  cases  of  this  nature  is  appiind  in  equity 
only  by  analogy  to  the  limitations  at  law,  and  a  court  of  equity  will  not 
apply  the  statute,  where  it  would  be  inequitable  to  do  so. 

[Opinion  filed  July  30,  1891.] 

In  error  to  tlio  Circuit  Court  of  Cook  County;  the  Hon. 
Murray  F.  Tuley,  Judge,  presiding. 

Messrs.  Sawin  &  Vandkrploeg  and  Thomas  J.  Suther- 
land, for  plaintiff  in  error. 

Messrs.  George  R.  Grant  and  Charles  E.  Pope,  for  defend- 
ant in  error. 

Per  Curia/m.  On  the  hearing  of  this  case  in  the  Circuit 
Court,  the  following  opinion  was  rendered  by  Judge  Tuley: 

"The  bill  alleges  that  about  February,  1874,  he  (Eeeve) 
retained  Sutherland  as  his  solicitor,  to  attend  to  and  collect 
the  claim  of  Reeve  against  the  Great  Western  Telegraph 
Company,  for  a  reasonable  compensation  to  be  paid  out  of 
the  proceeds  of  the  claim  when  collected,  and  that  up  io 
the  filing  of  the  petition  in  this  case,  Sutherland  continued 
to  be  his  solicitor  in  said  matter.  That  in  1876,  David  A. 
Gage,  who  it  appears  was  a  friend  of  Reeve's  and  had  boon 
president   of   the    telegraph  company,  came    to  Reeve   and 
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Stated  that  there  was  a  move  to  sell  the  Great  Western  Tele- 
graph Company  to  the  Western  Union,  and  requested  Reeve  to 
assign  his  claim  to  him  (Gage)  so  tliat  he  conld  show  that  he  had 
a  right  to  controlthe8ame,and  thereby  the  sale  of  the  lines  of 
the  Great  Western  Telegraph  Com})any  to  the  Western  Onion 
could  he  accomplished,  in  which  event  Reeve  wonld  get  the 
money  on  his  claim.  If  no  sale  .could  be  made,  ho  (Gage) 
would  return  the  assignment  to  liim  (said  Reeve).  That 
he  (Reeve)  thereupon  made  a  written  assignment  to  Gage 
of  his  said  claim;  that  no  sale  was  made  to  the  Western 
Union,  but  Gage  did  not  return  the  assignment  to  Reeve. 
That  in  1879  Sutherland  went  to  Denver,  where  Gage  had 
been  living  for  a  number  of  years,  and  obtained  the  assign- 
ment of  the  claim  to  himself,  upon  the  representations  that  he 
was  the  attorney  of  Reeve,  and  upon  the  false  representation 
that  Reeve  had  authorized  him  to  take  and  receive  from  Gage 
an  assignment  of  the  said  claim.  That  thereupon,  and  on  the 
7th  of  August,  1879,  Sutherland  appeared  in  court  in  the  Ter- 
williger  case  and  moved  the  court  that  the  accounting  by  and 
between  Reeve  and  the  Great  Western  Telegraph  Company, 
then  pending,  be  henceforth  carried  on  and  be  prosecuted  on 
the  part  of  said  Reeve  for  the  use  and  benefit  of  himself 
(Sutherland);  which  motion  was  signed,  'Thos.  J.  Sutherland, 
solicitor  of  record  for  Selah  Reeve,  and  the  owner  of  .the 
claim  of  Selah  Reeve  against  the  Gt.  West.  Tel.  Co.'  That 
the  court  thereui)on  entered  an  order  to  the  effect  tliat  Suth- 
erland was  the  owner  of  the  claim,  and  that  the  same  be  prose- 
cuted for  his  use  and  benefit.  That  no  notice  was  given  Reeve 
of  the  filing  of  the  motion,  the  pendency  thereof,  or  of  the 
order  therein.  That  on  September  29,  1879,  a  decree  was 
entered  in  the  Terwilliger  case  on  the  report  of  the  master  to 
whom  the  case  was  referred,  to  take  proof  as  to  the  claim  of 
said  Roeve,  finding  and  decreeing  a  claim  in  favor  of  Reeve 
for  $154,861.25. 

Tlie  bill  alleges  that  visible  property  of  the  company  was 
sold  by  the  order  oF  this  court  in  1880,  for  the  sum  of  $15,000, 
which  petitioner  supposed  from  information  derived  from 
Sutherland  exhausted  all  property  and  assets  of  the  corporation 
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liable  for  the  payment  of  its  debts  and  the  costs  of  the  conrt 
proceeding.  That  there  was  in  fact  an  unpaid  stock  liabih'ty 
to  an  amount  more  than  sufficient  to  pay  in  full  petitioner's 
claim,  which  fact  it  is  alleged  Sutherland  studiously  concealed 
from  Reeve.  That  JReeve  did  not  learn  of  the  action  of 
the  court  in  adjudicating  the  ownership  of  his  claim  to  Sutli- 
erlandj  nor  of  the  assignment  by  Gage  to  Sutherland  of  his 
claim,  until  February,  18S8. 

The  prayer  of  the  bill  is  to  im|}each  and  to  have  set  aside 
the  order  which  finds  Sutherland  to  be  the  owner  of  the  Reeve 
claim,  and  that  it  bo  prosecuted  for  his  benefit;  and  also,  so 
much  of  the  decree  of  September  29,  1879,  as  finds  and 
decrees  to  the  same  eflEect,  and  that  the  proceeds  of  the  claim 
be  paid  to  Sutherland;  also  for  general  relief.  An  answer 
under  oath  is  not  waived. 

The  Ans^oer. 

An  answer  under  oath  was  requii^ed,  and  was  filed  by  Suth- 
erland. It  has  been  twice  or  more  amended,  and  one  of  the 
amendments  put  in  without  being  sworn  to.  It  is  a  serious 
question  whether  that  does  not  make  the  entire  answer  as  of 
no  more  value  than  if  it  was  not  an  answer  under  oath.  In 
the  view  I  take  of  this  case  it  is  unnecessary  to  decide  that 
question.  It  is  sufficient  to  say  that  the  answer  carefully  denies 
all  the  allegations  of  fraud  or  misconduct. 

The  Defense  set  up  hy  the  Answer. 

It  admits  the  employment  as  attorney  and  solicitor  to  collect 
the  claim,  but  avers  that  it  was  agreed  that  lie  was  to  have 
one-half  of  the  claim  as  compensation,  which  Reeve  should 
shortly  assign  to  him,  which  he  never  did. 

Admits  that  he  (Sutherland)  acted  as  Reeve's  attorney  from 
February,  1874,  until  May,  1875,  and  alleges  that  he  has 
never  since  represented  Reeve  or  claimed  to  represent  him  in 
said  litigation,  or  about  the  prosecution  of  the  claim. 

Admits  the  motion  and  order  therein  that  the  claim  of 
Reeve  be  prosecuted  for  his  benefit,  and  that  no  notice  thereof 
was  given  said  Reeve,  and  alleges  notice  unnecessary,  as 
Reeve  then  had  no  interest  in  claim,  and  he  (Sutherland)  was 
by  purchase  and  assignment  the  owner  thereof. 
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Alleges  Reeve  had  personal  knowledge  and  notice  of  the 
order,  in  the  said  month  of  August,  1879,  and  charges  laches 
l>y  acquiescence  from  then  until  he  filed  this  petition  in  1889; 
also,  tliat  Keeve,  shortly  after  entiy  of  final  decree  of  Septem- 
ber 29,  1879,  knew  of  same. 

Alleges  that  Reeve  gave  no  attention  to  the  claim  from 
July,  1876,  and  was  not  represented  by  counsel,  and  had  no 
need  to  be,  as  he  had  no  ownership  in  claim. 

Tliat  Reeve  had  no  money  and  paid  none  to  his  attorney. 
That  defendant  was  continuously  occupied  during  the  3'ear 
1874,  before  the  master,  in  the  prosecution  of  the  claim. 
That  it  became  necessary  for  Reeve  to  raise  money,  and  in 
order  to  do  so  he  entered  into  an  agreement  in  writing,  dated 
October  12,  1874,  with  the  McMullen  Bros.,  by  which  he  sold 
them  an  undivided  52J  per  cent  of  said  claim  (and  of  any 
decree  to  be  obtained  thereon)  after  deducting  all  advances 
they  might  make  Reeve.  That  they  advanced  said  Reeve 
about  $7,000. 

That  defendant  did  not  know  contents  of  the  McMullen 
agreement  until  1879.  That  the  master  in  tliis  cause  about 
December,  1874,  reported  in  favor  of  the  Reeve  claim  to  tlio 
amount  of  $54,000,  objections  were  tiled,  and  a  few  montlis 
thereafter  Reeve,  in  fraud  of  defendant's  and  of  the  McMul- 
lens'  rights,  attempted  to  sell  said  claim;  discovering  vphich, 
defendant  filed  a  bill  in  equity  in  this  court  to  compel  Reeve 
to  assign  him  a  portion  of  said  claim,  as  provided  by  the 
retainer  of  said  defendant.  That  Reeve  became  angry  and 
thereafter  refused  to  have  any  communication,  oral  or  written, 
with  the  defendant,  and  immediately  discharged  defendant  as 
his  solicitor,  and  filed  in  the  case  a  written  discharge  to  that 
effect.  That  because  of  said  discharge  and  the  refusal  of 
complainant  to  have  any  communication  with  defendant,  he 
(defendant),  from  and  after  May,  1875,  ceased  to  act  as  his 
solicitor,  and  has  never  since  so  acted  or  pretended  so  to  act, 
or  to  represent  said  Reeve  or  his  interest  therein.  That  with 
but  one  exception  Reeve  has  never  since  spoken  to  defendant 
and  has  never  since  been  in  his  office,  although  said  Reeve 
was  in  the  city  of  Chicago  constantly  up  to  and  during  the 
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year  1878.  That  since  said  month  of  May,  1875,  Reeve  neg- 
lected and  abandoned  said  claim,  and  refused  to  prosecute  the 
same  because  he  believed  there  was  no  prospect  of  success,  and 
gave  no  further  attention  to  the  same;  and  because  he  had 
sold  and  assigned  the  said  claim  on  28th  July,  1876,  for  value, 
to  David  A.  Gage,  the  assignment  providing  that  Grage  was 
to  protect  Kecve  against  the  McMullen  claim,  McDonald  and 
Whitcomb,  and  the  rights  and  claim  of  defendant,  and  against 
all  costs. 

Tliat  about  October  23, 1876,  this  court  was  about  to  proceed 
with  the  hearing  of  the  objections  to  the  master's  report,  and 
the  defendant  being  notified  thereof  went  to  the  court  and 
stated  that  he  no  longer  represented  Keeve,  and  suggested  a 
continuance  until  he  could  notify  Reeve  or  his  friends.  The 
hearing  being  continued  the  defendant  wrote  to  Gage,  who 
ho  supposed  could  reach  Reeve,  stating  the  action  of  the  court. 
That  on  the  25th  of  October,  1876,  Gage  came  to  defendant, 
said  he  had  purchased  Reeve's  claim,  exhibited  the  assign- 
ment thereof,  and  offered  to  assign  the  defendant  one-half  of 
the  claim  in  payment  of  his  services  in  and  about  the  prosecu- 
tion of  the  claim,  which  offer  defendant  accepted.  That 
thereupon  by  authority  of  said  assignment  to  him  (said  Gage), 
and  in  consideration  of  such  services.  Gage  assigned  defendant 
an  undivided  half  interest  of  the  claim.  That  about  two 
weeks  after  the  assignment,  defendant  met  Reeve  on  the  street, 
told  him  he  had  seen  the  assignment,  and  that  Gage  had 
assigned  him  one-half  of  the  claim.  That  Reeve  replied,  he 
did  not  care  what  Gage  did,  he  was  going  for  the  telegraph 
lines.  That  thereafter  Reeve  paid  no  attention  to  said  claim, 
nor  did  he  tliereafter  communicate  with  said  Sutherland.  Tliat 
defendant,  on  May  31,  1879,  purchased  for  value  from  the 
said  McMullen  Brothers,  all  their  title  and  interest  in  tlie 
claim,  and  obtained  for  value,  an  assignment  of  the  agreement 
between  them  and  Reeve;  also  that  defendant  purchased  and 
owned  the  claim  of  McDonald  &  Whitcomb  against  Reeve. 

Alleges  that  by  the  purchase  from  Grage,  in  1876,  of  an  un- 
divided half,  and  of  the  McMullen  interest  in  May,  1879,  he 
became  the  owner  of  all  said  claim. 
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Defendant  alleges  that  September,  1878,  Gage  was  adjudged 
a  bankrupt,  and  one  Mason  B.  Carpenter  was  appointed 
assignee,  and  that  Gage  conveyed  to  him  all  his  property,  in- 
cluding the  interest  in  this  claim.  That  on  August  1, 1879,  from 
Carpenter,  assignee,  in  pursuance  of  petition  filed  and  orders 
thereon,  of  the  United  States  District  Court  at  Denver,  Colo- 
rado, he  purchased  for  a  valuable  consideration  all  the  interest 
of  said  £ee  vein  said  claim,  and  received  from  said  assignee  a  deed 
of  assignment  thereof.  That  Gage  well  know  of  the  bank- 
ruptcy proceedings,  and  acquiesced,  advised  and  consented 
thereto.  That  on  the  9th  of  August,  1879,  defendant  mailed 
a  letter  to  Reeve,  duly  registered,  which  Reeve  refused  to 
receive.  That  on  or  about  the  12th  of  August,  1879,  he 
caused  to  be  served  on  said  Reeve  a  copy  of  said  letter,  by  the 
sheriff  at  Cuyahoga  Falls,  Ohio.  That  altliough  Reeve  knew 
by  said  copy  that  defendant  was  asserting  ownership  of  said 
claim,  based  largely,  if  not  entirely,  on  said  assignment  to 
Gage,  he  never  made  any  protest  or  objection,  or  communi- 
cated with  defendant  concerning  the  same.  That  believing 
himself  to  be  the  owner,  he  spent  much  money  and  labor  in 
the  prosecution  of  the  claim,  and  finally  succeeded  in  obtaining 
a  decree  allowing  the  same,  the  same  to  be  paid  to  him,  said 
defendant  That  since  July,  1876,  both  Gage  and  Reeve  con- 
sidered the  claim  as  of  but  little,  if  of  any,  value,  imtrl  within  a 
year  past.  That  practically  all  of  the  value  has  resulted  from 
defendant's  labors  and  services.  The  doctrine  of  laches  is 
invoked  and  relied  upon  as  a  complete  defense.  An  amend- 
ment to  the  answer  sets  up  the  statute  of  limitations  of  five 
years  as  a  bar,  and  alleges  that  Reeve  was  not  the  owner  of 
the  claim  at  time  suit  was  brought,  having  assigned  tlie  same 
or  parts  thereof  to  his  son  and  other  persons,  and  that  defend- 
ant has  assigned  an  interest  in  the  claim  to  other  persons,  but 
to  whom  does  not  state. 

I  have  stated  the  proceedings  at  length,  for  the  reason  that 
Ihave  arrived  at  the  conclusion  that  except  for  two  disputed 
facts  this  case  might  be  decided  upon  petition  and  sworn 
answer..  Those  two  facts  are,  first,  whether  or  not,  after 
May,  1875,  the  defendant  was  or  acted  as  the   solicitor  of 
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Reeve  in  the  prosecntion  of  this  claim;  and  second,  did  Rcevo 
make  the  assignment  in  1876  of  this  claim  in  question  to  Gage 
in  trust,  and  for  the  purposes  alleged  in  the  petition. 

I  desire  to  say  as  little  as  possible  in  deciding  this  case.  It 
is  always  a  disagreeable  duty  for  a  court  to  pass  upon  any 
question  in  which  a  solicitor  of  the  court  appears  to  be  in- 
volved professionally;  and  I  know  also  that  a  solicitor's  repu- 
tation responds  more  sensitively  to  attack  than  any  otlier, 
exce])t,  possibly,  a  woman's.  I  shall  take  up  the  question  first, 
of  Reeve's  assignment  to  Gage. 

I  find  from  the  evidence  that  the  assignment  to  Gage  was 
without  consideration,  was  in  trust,  and  for  the  purj:ose8 
alleged  in  the  petition.  The  defendant  claims  title  through 
Gage,  except  as  to  one  undivided  62J  per  cent  thereof,  to 
which  he  claims  an  independent  title  by  purchase  from  Mc- 
Mullcn  Bros.  The  McMullen  claim  was  purchased  by  him 
aft^r  the  assignment  by  Reeve  to  Gage,  and  before  the  pur- 
chase by  defendant  of  Gage's  assignee  in  bankruptcy.  If  the 
defendant  was  not  Reeve's  solicitor  he  was  certainly  Gage's. 
If  defendant,  while  acting  as  Reeve's  solicitor,  derived  know^ 
edge  of  the  McMullen  claim,  and  neither  Reeve  nor  Gage  had 
notice  of  the  purchase  of  McMullcn's  interest  by  defendant 
until  after  it  was  purchased,  which  the  evidence  shows  to  be 
the  fact,  it  needs  no  citation  of  authoritv  to  show  that  a  solic- 
iter  can  not  secretly  purchase  the  subject-matter  in  litiga- 
tion or  any  interest  therein,  and  hold  it  adversely  to  his  client. 
It  was  a  voidable  purchase  either  as  to  Gage  or  as  to  Reeve. 
Weeks  on  Attorneys,  222  and  465;  Gibbons  v.  Hoag,  95  III.  45. 

If  lie  does  so  purchase,  he  will  be  held  to  be  a  trustee  for 
his  client  as  to  the  property  or  interest  so  purchased.  The 
purchase  of  the  subject-matter  of  litigations  is  forbidden  as 
against  public  policy  and  because  it  places  the  solicitor  under 
temptation  to  be  unfaithful  to  his  trust.  There  was  a  qriasi 
lien  of  one  McDonald  and  Whitcomb  purchased  by  defendant. 
What  has  been  said  of  the  McMullen  purchase  will  equally 
well  apply  to  that  purchase.  If  defendant's  title  through  the 
McMullen  Bros,  and  the  McDonald  and  Whitcomb  pprchase 
was  not  good  as  against  Gage,  it  could  not  be  good  against 
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Reave,  as  I  have  found  Qaoje  held  only  in  trust  for  Reeve, 
lu  a  court  of  equity,  a  cestui  que  use  may  avail  himself  of  all 
the  defenses  of  which  the  trustee  could. 

This  brings  me  to  the  consideration  of  defendant's  claim  of 
title  derived  from  or  through  Gage.  He  claims  to  have 
received  an  assiscnment  of  an  undivided  half  from  Gage  in 
1876,  and  of  all  Gage's  title  remaining  in  him  by  deed  of  the 
assignee  in  bankruptcy  in  1879.  The  petition  alleges  a  trans- 
fer to  Sutherland  of  the  assignment  made  to  Gage;  that  this 
took  place  in  1879,  at  Denver.  The  defendant  denies  this,  but 
admits  he  did  obtain,  by  Gage's  consent,  from  Gage's  assignee 
in  bankruptcy,  an  assignment  of  all  of  Gage's  interest.  I  am 
of  the  opinion  from  the  evidence  that  Gage  did  assign  the 
original  assignment  from  Reeve  to  him  over  to  Sutherland  at 
that  time.  But  whether  Sutherland  thus  acquired  Gage's 
title  or  whether  he  acquired  it  through  the  deed  or  transfer 
of  the  assignee  in  bankruptcy  is  immaterial.  In  either  case 
he  could  only  acquire  such  interest  as  Gage  had,  or  in  other 
words,  in  either  event,  he  took  subject  to  all  the  equities 
between  Gage  and  Reeve. 

The  defendant  bases  his  claim  of  title  upon  the  agreement 
of  McMullen  and  the  assignment  of  Gnge,  and  claims  that 
he  had  a  right  to  buy  such  titles  as  those  instruments  pur- 
ported to  convey.  In  other  words,  he  claims  to  be  a  honajide 
purchaser  for  value,  without  notice  of  equities,  from  both 
McMullen  and  Gage's  assignee  in  bankruptcy.  The  defendant 
is  mistaken  in  his  law.  There  is  no  place  for  the  doctrine  of 
ionajide  purchase  for  value  without  notice,  in  the  transfer  of 
such  a  chose  in  action.  Not  only  does  any  purchaser  of  a 
chose  in'  action,  of  this  character,  take  it  subject  to  all  equi- 
ties of  the  original  parties  to  the  chose  in  action,  but  a  second 
or  subsequent  assignee  takes  it  subject  to  all  equities  existing 
between  any  prior  assignor  and  assignee.  The  doctrine  is 
clearly  enunciated  in  Pomeroy,  Equity  Jurisprudence,  Sees. 
703, 704, 707,  708,  709,  710,  711,  918,  and  note.  Independent 
of  the  for<  going,  and  without  regard  to  the  question  as  to 
alleged  frauds  and  misrepresentations,  1  could  not,  upon  the 
evidence,  sustain  the  purchase  from  Gage  at  Denver,  in  1S79. 
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It  appciirs  from  Sutherland'^  own  testimonj  that  Gage,  when 
he  made  his  assignment,  did  not  schedule  this  claim;  that  when 
Sutherland  arrived  at  Denver  and  ascertained  this  fact,  he, 
after  some  negotiations  with  Gage,  got  Gage's  and  the  as- 
signee's consent  to  file  a  petition  for  the  sale  of  this  claim, 
stating  the  fact  tliat  it  was  omitted  because  it  was  considered 
as  of  little  or  no  value;  that  such  a  petition  was  filed  and  the 
necessary  proceedings  were  taken  therein  and  Sutherland  was 
declared  to  be  the  purchaser  for  the  sum  of  ten  dollars.  Gage 
and  the  assignee  swore  that  it  was  omitted  from  the  fii*st 
schedule  because  he  told  the  assignee  that  it  was  a  matter  that 
did  not  belong  to  him;  that  he  held  it  in  trubt;  and  they  both 
swore  tliat  they  told  Sutherland  the  same  thing,  -or  rather 
that  Mr.  Gage  told  Sutherland  the  same  thing. 

According  to  defendant's  own  evidence,  in  order  to  induce 
Gage  to  sell  or  consent  to  a  sale  of  his  interest,  he  insisted  to 
Gage  that  having  purchased  McMullen's  52J-  percent  interest, 
and  having  a  contract  with  Gage  for  one-half  of  claim  for 
services  as  attorney,  he,  Sutherland,  in  fact  owned  the  whole 
claim.  lie  used  this  purchase  from  McMullen  as  a  club  to 
induce  Gage  to  consent  to  a  sale  of  his  interest  in  tlie  claim 
for  the  nominal  sum  of  ten  dollars,  when  it  was  liis  duty  to 
advise  Gage  that  the  law  made  him  a  trustee  of  the  McMullen 
agreement  for  the  benefit  of  the  owner  of  the  claim,  and  also 
to  advise  Gage  of  the  liability  of  the  stockholders  and  the 
real  value  of  the  claim.  Concealment  under  such  circum- 
stances will  vitiate  a  transaction  as  much  as  misrepresentation 
or  actual  fraud. 

The  defendant  sets  upas  a  defense  the  statute  of  limitations 
in  brin<rin£:  this  suit,  and  of  laches. 

It  appears  that  in  1875  the  complainant  and  defendant  quar- 
reled; they  quarreled  because  Sutherland  demanded  of  him 
an  assignment  of  the  one-half  interest,  according  to  his  nnder- 
standing  of  the  original  agreement,  and  defendant  filed  a  bill 
against  the  complainant  to  establish  a  lien  for  his  fees.  Com- 
plainant, June,  1875,  filed  in  the  Circuit  Court  a  written 
discharge  of  defendant  from  the  case.  This  discharge  came 
to  defendant's  notice  within  a  day  or  two.     He  still  continned 
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to  appear  and  act  as  petitioner's  solicitor,  and  is  the  solicitor 
of  record  to  this  date.  Defendant  relics  on  the  discharge 
filed  as  absolving  him  from  the  relation  of  solicitor  to  Reeve; 
he  gives  his  reasons  for  continuing  to  appear  of  record,  which 
were,  first,  that  after  he  was  discharged  by  the  filing  of  the 
written  discharge  he  desired  to  protect  his  own  interest  in  the 
claim,  and  having  Jiis  bill  pending  for  the  establishment  of  his 
lien  h^  continued  to  act  until  tliat  was  dismissed,  and  that  he 
did  not  act  from  that  time  np  to  the  employment  by  Mr.  Gage 
in  1876,  and  that  from  1876  on,  until  liis  purchase  from  Mr. 
Gage  in  1879,  he  acted  for  Gage,  and  after  1879,  for  himself; 
although,  it  being  a  chose  in  action.  Reeve  being  a  defendant, 
he  allowed  the  record  to  stand  as  the  claim  of  Reeve,  and 
contented  himself  with  obtaining  the  order  of  August  7, 1879, 
that  the  claim  be  prosecuted  in  Reeve's  name  for  his  own 
benefit. 

The  defendant  sets  up  as  a  defense  the  statute  of  limitations 
of  five  years  and  the  equitable  defense  of  laches  in  bringing 
this  suit.  It  is  sufficient  to  say,  that  this  is  an  attack  upon  a 
decree  or  order  of  this  court  obtained  without  notice  to  the 
petitioner  .  and  under  circumstances  which,  it  is  alleged, 
amounted  to  a  fraud.  A  judgment  obtained  by  fraud  is  not 
only  a  fraud  upon  the  party,  but  upon  the  court.  The  stat- 
ute of  limitations  in  cases  of  this  nature  is  applied  in  equity 
only  by  analogy  to  the  limitations  at  law,  and  a  court  of  equity 
will  not  apply  the  law  statute  where  it  would  be  inequitable 
to  do  so.  The  proceeding  or  suit  in  which  the  order  and 
decree,  interlocutory  in  their  nature,  was  obtained,  is  still 
pending,  and  the  obtaining  of  the  same  without  notice  to 
Reeve,  was  an  imposition  on  the  court.  The  defense  of  the 
statute  of  limitations  has  no  standing  in  the  case  for  that 
reason,  as  well  as  for  the  reason  that  Sutherland  holds  what- 
ever title  he  obtained  from  Gage  upon  the  same  trusts  that 
Gage  held  it. 

The  equitable  defense  of  laches  in  insisted  upon.  It  is 
insisted  that  in  August,  1879,  Sutherland  caused  a  notice  to 
be  served  upon  Reeve  that  he  had  become  the  exclusive  owner 
by  purchase,  sale  and  assignment  of  the  whole  of  his  claim; 

You  XLI  so 
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which  claim  was,  in  the  year  1876,  wholly  sold,  assigned  and 
transferred  and  set  over  to  David  A.  Qa^eand  that  he,  Suther- 
land, had  obtained  an  order  to  prosecute  the  accounting  then 
being  carried  on  in  court  on  eaid  claim  be  prosecuted  for  his, 
Sutherland's,  benefit.  It  might  well  be  asked  if  in  1S76,  as 
Sutherland  alleges,  he  believed  Gage  to  be  the  absolute  owner 
of  said  claim,  and  if  he  had  no  notice  that  Gage  held  as  trustee 
for  Keeve  at  the  time  of  the  purchase  of  Gage  or  hisastignee 
at  Denver,  in  1879,  why  did  he  deem  it  necessary  to  give  any 
such  notice  to  Reeve? 

The  defendant.  Reeve,  denies  the  receipt  of  any  such  notice 
or  even  knowledge  of  the  matters  contained  therein,  until  Ma}', 
1888.  There  is  some  evidence  tliat  he  had  notice  in  1882,  of 
some  kind,  as  to  an  assignment  by  Gage,  but  I  will  refer  to 
that  hereafter. 

The  evidence  is  very  conflicting  as  to  the  service  of  the 
notice  in  1879,  and  I  do  not  deem  it  necessary  to  decide 
whether  such  notice  was  served  or  not. 

The  defense  of  laches  by  reason  of  lapse  of  time  and  inac- 
tion of  the  party  seeking  relief,  will  not  be  permitted  where 
the  party  was  in  ignorance  of  the  material  facts  connected  wntli 
the  transaction  whicli  is  attacked,  or  of  his  rights  in  relation 
thereto.  If  the  notice  was  intended  to  be  a  basis  for  the  com- 
mencement of  the  running  of  time  upon  which  the  doctrine 
of  laches  is  based,  he  should  have  notified  Reeve  of  the  pur- 
chase of  the  McMullen  and  of  the  McDonald  and  Whitcomh 
claims,  of  the  manner  in  which  such  purchases  were  wrong- 
fully used  to  induce  Gage  to  consent  to  the  purchase  by  Suth- 
erland, made  in  Denver,  of  his  interest  of  the  Reeve  claim,  and 
to  give  his  gnaranty  concerning  the  same  in  1879  (the  con- 
sideration for  the  Reeve  claim  being  $10),  and  that  it 
was  represented  by  Sutherland  that  the  Gage  interest  was  abso- 
lutely of  no  value.  The  notice  should  have  also  disclosed  the 
fact  that  in  Sutherland's  judgment  the  claim  was  of  great  value 
because  of  the  liabiiitv  of  the  stockholders  of  the  Great  West- 
ern  Telegraph  Company. 

The  petitioner,  Reeve,  alleges  as  a  reason  for  his  delay  and 
apparent  neglect  of  the  claim,  that  he  never  knew  until  1888 
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that  there  was  any  liability  to  the  fall  araonnt  of  the  stock  on 
the  part  of  the  stockholders  of  tlie  Great  Western  Telegraph 
Company,   and  that  Sutherland  never  advised  him  to  that 
effect,  but  studiously   concealed   from   him  that  there   was 
such   a    liability.     Reeve    alleges    also    as    excuse   for    his 
inaction  and  apparent  abandonment  of  interest  in  the  case, 
that  he  rested  quiet  because  he  believed  Sutherland,  under  his 
retainer,  to  be  paid  out  of  the  proceeds,  would  collect  the  claim; 
that  he  knew  he  was  trying  to  do  so  and  thai!  Sutherland  led 
him  to  believe  that  the  ohly  money   that  could  be  realized 
would  be  from  the  tangible  property  and  from  some  unpaid 
portion  of  the  thirty  per  cent,  for  which  the  stock  was  sold. 
Also,  that  hearing  that  the  tangible  property  was  sold  for 
$15,000,  he  supposed  the  claim  of  but  very  little  value  after 
payment  of  costs  and  Sutherland's  fees.     The  evidence  sus- 
tains, in  my  opinion,  this  contention  of  Reeve's.     I  have  looked 
over  the  evidence  carefullv  to  see  if  Sutherland,  when  on  the 
stand,  swore  that  he  did  give  either  Reeve  or  Gage  his  opin- 
ion that  this  liability  of  stockholders  for  the  full  amount  of 
their  stock  existed,  and  I  tind  no  evidence  of  his  to  that  effect. 
Nor  will  the  answer  under  oath,  avail  the  defendant  in  this 
regard.     The  answer,  while  being  particular  to  deny  as  to 
almost  all  matters  the  allegations  of  the  bill,  by  repeating  and 
denying  the  same,  word  for  word,  does  not,  at  least  in  this 
particular,  meet  the  requirements  of  an  answer  under  oath. 
This  bill  demanded  a  direct  affirmance  or  denial  as  to  whether 
lie  did  give  Reeve  an  opinion  and  information  as  to  the   lia- 
bility of  the  stockholders.     I  do  not  mean  a  demand  in  words, 
but  the  spirit  of  the  charge  necessitated  such  an   answer  on 
that  point,  if  it  was  to  be  used  as   a  defense   requiring   the 
evidence  of  two  witnesses,  or  of  one  with  corroborative  cir- 
cumstances, to  overcome  it.     The  denial  is  that  he  ever  with- 
held   from   Reeve   any  facts  touching  the  liability  of  the 
stockholders.     He  miglit  have  given  all  the  facts  to   Reeve, 
and  Reeve  still  be  as  ignorant  as  before  as  to  such  liability. 
Reeve's   delav,   inaction   and   failure   to   communicate   with 
Sutherland,  or  to  take  any  particular  interest  in  the  prosecu- 
tion of  the  claim,  may  be  accounted  for  if  he  thought  the 
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claim  of  little  and  probably  of  no  value  after  the  payment  ef 
solicitor's  fees  and  costs,  when  it  might  not  be  reasonable  con- 
duct in  one  who  knew  or  had  been  advised  of  the  stockholders' 
liability,  and  that  with  proper  eflEort  the  whole  of  the  claim 
allowed  in  1879,  forever  $154,000,  might  bo  collected  with 
interest.  An  abandonment  of  a  claim  of  such  a  large  amount 
to  one  who  had  paid  almost  nothing  for  it,  an  acquiescence 
that  Sutherland  should  have  and  retain  a  claim  of  such  mag- 
nitude— all  the  facts  being  known  to  him,  Reeve — and  know- 
ing his  rights  in  the  premises,  would  hardly  seem  consistent 
with  the  sanity  of  the  petitioner. 

The  only  remaining  question  in  this  case  is  as  to  defendant's 
rights  to  an  undivided  half  of  this  claim  by  virtue  of  an 
assignment  made  in  1876,  by  David  A.  Gage,  very  soon  after 
he  received  the  assignment  from  Reeve.  Tlie  consideration 
was  the  services  theretofore  rendered  in  the  prosecution  of  this 
claim,  and  to  be  thereafter  rendered. 

I  find  myself  embarrassed  by  the  pleadings  in  this  case. 
The  petition  does  not  attack  this  assignment,  although  it  was 
distinctly  set  up,  and  relied  upon  in  the  answer,  as  having 
been  made  under  the  authority  conferred  by  the  assignment 
to  Gage.  Under  the  pleadings  in  this  case  I  am  only  author- 
ized to  inquire  whether  it  was  made  by  Gage,  and  did  lie 
have  the  authority  to  make  it.  I  am  not  authorized  to 
inquire  whether  it  was  obtained  by  undue  influence,  by  fraud, 
or  even  whether  the  fee  is  an  extortionate  one,  for  the  reu- 
son  that  no  such  attack  is  made  on  it  by  petition.  If  peti- 
tioner wished  to  attack  it  upon  any  of  these  grounds  he  should 
have  amended  his  petition.  He  did  ask  leave  to  do  so  on  the 
hearing,  but  it  appearing  that  Gage  was  dead,  such  leave  was 
refused.  Agreements  of  this  nature  between  attorneys  and 
clients  have  been  sustained  by  our  Supreme  Court  when  fairly 
made,  and  under  proper  conditions.  Gage's  signature  being  to 
the  assignment  the  only  question  is,  had  Gage  power  to  make 
the  agreement  to  give  one-half  for  Sutherland's  services  ren- 
dered, and  to  be  rendered.  The  assignment  to  Gage  is  abso- 
lute on  its  face,  and  in  express  words  gave  Gage  power  "  to 
litigate  or  adjust  the  claim  as  he  saw  fit" 
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In  the  absence  of  any  attack  on  Gage  or  Sutherland  as  to 
the  fairness  of  the  transaction,  and  as  it  is  not  forbidden  My 
our  N  law  that  such  a  contract  be  made  between  solicitor  and 
client,  I  can  only  inquire  as  to  the  fact  of  making  the  same 
and  Gage's  right  to  make  it.  The  assignment  to  Gage  gives 
a  broad  power  and  control  to  Gage  over  the  claim  and  over 
the  litigation  of  it,  and  I  am  of  the  opinion  that  it  was  suffi- 
cient authority  to  Gage  to  make  the  agreement  with  Suther- 
land. 

Keeve  was  in  Chicago  for  about  two  yeara  thereafter,  and  I 
am  inclined  to  the  opmion  from  the  evidence,  thai  he  knew 
Gage  had  made  this  arrangement  There  is  evidence  tending 
to  show  that  about  two  weeks  after  it  was  made  Sutherland 
met  Reeve  on  the  street,  and  some  words  passed,  either  as  to 
Gage  having  assigned,  or  as  to  his  being  wiUingto  assign  one- 
half  interest  to  Sutherland. 

As  Gage  was  then  in  Chicago,  it  would  have  been  only 
natural  that  Reeve  should  then  have  inquired  of  the  matter. 
There  is  also  an  undisputed  letter  of  Reeve's  to  Culver  in 
1S82,  which  refers  to  the  fact  that  Gage  liad  made  an  assign- 
ment. This  might  be  equally  applicable  to  the  assignment  of 
the  one-half  in  1876  as  to  that  made  in  1879.  What  Culver 
afHrms  that  Reeve  told  him  at  that  time  is  explicitly  denied 
by  Reeve.  The  defendant  has  spent  considerable  money  and 
years  of  professional  labor  in  prosecuting  this  claim,  relying 
certainly  for  a  number  of  years  on  the  assignment  of  1876. 

Upon  the  pleadings  and  also  upon  the  evidence  I  sustain 
defendant's  title  to  the  undivided  half  under  the  agreement 
(or  assignment)  of  1876. 

I  have  disposed  of  this  case  without  feeling  called  upon  to 
decide  whether  after  June,  1875,  Mr.  Sutherland  was  Reeve's 
solicitor.  I  shall  only  say  that  Mr.  Sutherland  appeared  con- 
tinuously from  that  date,  and  even  now  appears  of  record  as 
solicitor  for  Reeve.  He,  however,  contends  that  from  the 
date  of  Reeve  filing  his  discharge  in  court,  June,  1876,  until 
October,  1876,  when  Gage  made  the  assignment  of  one-half 
of  the  claim,  he  only  appeared  to  protect  his  own  interest, 
and  after  October,  1876,  to  his  last  purchase  in  1879,  he 
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appeared  in  the  interest  of  Gage,  and  since  then  in  his  own 
interest.  This  contention  may  be  true,  and  I  am  not  prepared 
to  say  on  the  evidence  and  certainly  not  desirous  to  hold,  that 
Mr.  Sutherland  intended,  after  June,  1875,  to  act  for  or  on 
behalf  of  Selah  Keeve  as  his  solicitor,  or  supposed  he  was 
guilty  of  any  unprofessional  conduct  toward  him. 

The  mistake  he  has  made  has  been  in  endeavoring,  while 
connected  with  the  prosecution  of  the  claim,  to  acquire  the 
ownership  of  the  subject-matter  of  litigation,  and  in  suppos- 
ing that  he  could  occupy  the  position  of  a  honajlch  purchaser 
without  notice  of  a  chose  in  action  of  this  character. 

There  must  be  an  accounting  as  to  what  moneys  have  been 
paid  by  Sutherland  to  the  McMullens,  to  McDonald  and  Whit- 
corab  and  to  the  assignee  in  bankruptcy  of  Gage,  for  their 
respective  interests  or  liens,  and  for  the  expenses  and  costs  of 
the  prosecution  of  the  Reeve  claim,  also  of  the  moneys  received 
by  Sutherland  on  behalf  of  said  claim.  The  decree  may  pro- 
vide for  setting  aside  the  order  and  so  much  of  the  decree  as 
finds  aixd  decrees  that  Sutherland  is  the  owner  of  the  claim 
and  that  it  be  prosecuted  for  his  benefit;  and  that  the  court, 
upon  the  issues  herein,  finds  and  decrees  that  Sutherland  is 
entitled  to  the  undivided  half,  and  has  an  interest  in  said  claim 
only  to  the  extent  and  upon  the  terms  and  conditions  of  the 
assignment  of  Gage  to  him.  May  or  October,  1876.  That  the 
petitioner,  Selah  Reeve,  is  entitled  to  remainder  of  said  claim 
and  proceeds  thereof,  and  tliat  a  reference  be  had  to  a  master 
to  take  such  accounting,  and  the  question  of  costs  and  all  other 
matters  be  reserved  until  the  coming  in  of  the  master'^  report, 
and  for  further  directions." 

Upon  a  careful  consideration  of  the  arguments  contained 
in  the  briefs  of  counsel  and  a  thorough  and  painstaking  exam- 
ination of  the  record,  we  have  reached  the  conclusion  that  the 
issues  made  by  the  pleadings,  the  finding^  from  the  evidence, 
and  the  legal  principles  governing  the  rights  of  the  parties, 
are  correctly  stated  in  the  foregoing  opinion.  Assuming  that 
appellant's  contention  that  the  case  was  improperly  consoli- 
dated with  what  is  known  as  the  Terwilliger  case  is  true, 
Buch  order  in  no  way  injured  appellant.     The  case  proceeded 
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to  decree  as  an  independent  suit,  and  tho  order  of    consolida- 
tioij  had  no  effect  whatever  on  the  result 

The  case  turns  principally  and  almost  wliolly  on  the  relation 
which  appellant  sustained  to  Reeve  or  the  Keevo  interest  ou 
the  records  of  the  court. 

We  affirm  the  decree  of  the  court  below;  not  on  the  ground 
that  appellant  committed  any  actual  fraud  or  intentional 
wrong  in  procuring  an  interest  in  the  subject-matter  of  the 
litigation,  which  was  adverse  to  Reeve.  Appellant  regarded 
his  relations  with  Reeve  as  in  fact  severed,  and  that  he  owed 
him  no  further  duty,  and  the  facts  were  cogent  to  justify  such 
a  moral  conclusion  on  his  part. 

He  was  mistaken,  however,  as  to  the  legal  consequence  of 
his  never  formally  changing  the  relation  by  which  he  was  con- 
nected with  Reeve  upon  the  record.  He,  in  legal  effect, 
declined  to  be  discliarged  as  Reeve's  solicitor,  but  persisted  in 
holding  the  place  which  he  originally  obtained  in  the  suit  by 
Reeve's  employment  and  with  Reeve's  consent. 

He  continued  from  beginning  to  end  to  be  Reeve's  solicitor 
on  the  record,  and  the  evidence  shows,  though  appellant  may 
not  in  fact  have  known  it,  that  the  interest  he  was  prosecuting 
was  Reeve's  interest. 

Decree  affirmed. 


North  Chicago  Street  Railway  Company 

V. 

James  Whitcomb  Cotton. 

Street  Railways — Negligence  of — Personal  Injuries. 

1.  Where,  in  a  personal  injury  caee,  the  nature  of  the  accident  ns  proved, 
IS  auch  as  to  raise  a  presumption  of  negligrence  on  the  part  of  the  defend- 
ant, the  latter  can  not  defeat  a  recovery  unless  it  is  shown  how  the  accident 
happened  and  that  it  could  not  have  been  prevented  by  the  (jfreatest  degree 
of  diligence  practicable  under  all  the  circumstances  of  the  case. 

2.  A  plaintiff  in  a  given  case  is  confined  to  the  proof  of  the  specific  acts 
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of  negligence  averred  in  his  dechiration,  and  it  is  reversible  error  to  admit 
evidence  of  acts  other  than  those  alleged. 

3.  Under  a  count  setting  forth  that  a  street  railway  company  '*  negli- 
gently ran  and  operated  its  road  and  the  cars  propelled  thereon/*  any  act  of 
negligence  in  the  operation  of  the  road  would  be  admissible,  and  isstie 
being  taken  upon  such  count,  it  may  be  shown  that  the  defendant  operated 
its  road  without  p!a(fing  sand  boxes  upon  its  grip  cars. 

4.  In  this  case  it  was  proper  to  decline  to  allow  the  plaintiff  to  be  cross- 
exiimined  as  to  the  condition  of  his  nealth  twelve  years  before  (he  accident. 

5.  All  general  ground  of  objection  to  the  admission  of  evidence,  is 
waived  by  making  the  objection  specific. 

6.  Irrelevant  remarks  by  counsel  which  have  no  influence  upon  the  jury 
in  a  given  case,  are  no  ground  for  reversal. 

7.  To  warrant  a  recovery  for  special  damages,  the  particular  damage 
must  be  stated  in  the  declaration. 

[Opinion  filed  July  30,  1891.] 

Appeal  from  the  Superior  Court  of  Cook  Countj;  the  Hon. 
Elliott  Anthony,  Judge,  presiding. 

Messrs.  W.  J.  Htoes  and  Edmund  Fcrthmann,  for  appel- 
lant. 

Messrs.  Stiles  &  Lewis  and  Chables  M.  Peale,  for  ap- 
pellee. 

MoRAN,  P.  J.  Appellee  recovered  a  judgment  against 
appellant  for  injuries  alleged  to  have  been  received  through 
negligence  chargeable  to  appellant. 

The  first  count  in  the  declaration  alleged  ''  that  defendant 
negligently  ran  and  operated  its  road  and  the  cars  propelled 
thereon,  and  that  by  r.eason  thereof  the  car  in  which  the 
plaintiiBf  was  then  and  there  being  carried,  was  run  into  from 
the  rear  by  another  car  belonging  to  defendant,  and  the 
plaintiff,  wliile  in  the  exercise  of  due  care,  was  hurt,  bruised, 
wounded  and  permanently  injured  and  disabled,  and  the 
wooden  leg  which  the  plaintiff  then  and  there  wore,  of  the 
value  of,  to  wit,  $200,  was  broken  and  rendered  worthless, 
and  the  plaintiff  suffered  great  pain  and  was  hindered  and 
prevented  from  transacting  his  business  and  lost  and  deprived 
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of  gains,"  etc.,  and  ''was  thereby  compelled  to,  and  did  lay 
out  and  expend  divers  large  sums  of  money  in  and  about 
being  cured  of  his  said  injuries,  to  wit,  $1,000,"  to  his  dam- 
age, etc. 

The  second  account  alleged  that  the  grip  car  was  defective 
and  out  of  order,  and  could  not  be  disconnected  from  the 
cable,  and  thereby,  etc. 

The  third  count  alleges  negligence  of  defendant  in  having 
brakes  on  colliding  trains  which  were  "defective,  insufficient 
and  out  of  order,"  thereby  causing  the  injury. 

It  was  shown  by  the  evidence  that  appellee  was  a  passenger 
on  a  street  car  of  defendant,  run  by  cable,  and  at  the  time  of 
the  accident  was  standing  on  the  rear  platform  of  the  rear  car, 
when  it  was  run  into,  from  behind,  by  another  car  of  defend- 
ant following  on  the  same  track,  while  going  through  the 
La  Salle  street  tunnel ;  that  he  was  crushed  between  the  col- 
liding cars,  his  artificial  leg  split  and  rendered  worthless,  and 
the  flesh  on  the  stump  of  his  leg  torn  and  lacerated. 

This  was  all  that  appellee  was  called  on  to  prove  to  make 
out  a  cause  of  action  under  the  first  count  of  his  declaration. 
From  this  evidence  a  prima  facie  case  of  negligence  was  made 
out  against  the  company,  and  the  burden  was  placed  on  it  to 
show  that  the  accident  resulted  from  some  cause  for  which  it 
was  not  responsible. 

The  nature  of  the  accident,  as  proved,  was  such  as  to  raise  a 
presumption  of  negligence  on  appellant's  part,  and  the  company 
could  not  defeat  a  recovery  by  the  plaintifi^,  unless  it  showed 
how  the  accident  happened,  and  that  it  could  not  be  prevented 
by  the  exercise  of  the  greatest  degree  of  diligence  practicable 
under  all  the  circumstances  of  the  case.  G.  &  C.  U.  R.  K.  Co. 
v.  Yarwood,  17  111.  509;  P.,  C.  ife  St.  L.  Ey.  Co.  v.  Thompson, 
56  111.  138;  P.,  P.  &  J.  R.  R.  Co.  v.  Reynolds,  88  111.  418; 
Eagle  Packet  Co.  v.  Defries,  94  111.  598;  Curtis  v.  R.  &  S. 
R.  R.  Co.,  18  N.  Y.  534. 

Appellant  offered  no  evidence  in  explanation  of  the  acci- 
dent nor  sought  by  the  proof  of  any  facts  to  relieve  itself 
from  the  implication  of  negligence  raised  against  it  by  the 
evidence  introduced  by  the  plain tiflF.     Appellant  now  contends 
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that  the  judgment  ought  to  be  reversed  because  the  court 
allowed  the  plaintiflE  to  prove  against  defendant's  objection, 
acts  of  negligence  not  specifically  set  out  in  the  declaration. 

Two  of  the  counts  of  the  declaration,  as  we  have  seen,  did 
allege  particular  acts  of  negligence,  and  if  the  declaration  con- 
tained no  other  count,  plaintiff  would  have  been  confined  to 
the  proof  of  the  specific  negligence  averred,  and  if  defendant 
sought  by  evidence  to  deny  or  excuse  the  acts  alleged,  it 
would  be  reversible  error  to  allow  the  evidence  of  other 
acts  of  negligence  than  those  alleged.  T.,  W.  &  W.  Ry. 
Co.  V.  Fobs,  88  111.  551;  T.,  W.  &  W.  Ry.  Co.  v.  Beggs,  85 
III.  80. 

But  the  first  count  of  the  declaration  alleges  that  defendant 
"  negligently  ran  and  operated  its  road  and  the  cars  propelled 
thereon,  and  that  by  reason  thereof,"  etc.  Under  such  an 
allegation  any  act  of  negh'gence  in  the  operation  of  the  road 
would  probably  be  admissible.  There  is  no  attempt  to  dis- 
close what  particular  acts  of  negligence  are  relied  on. 

It  may  be  that  defendant  could  have  required  more  specific 
pleading,  but  that  was  not  sought.  Issue  was  taken  on  tliis 
count,  and  plaintiff  was  therefore  entitled  to  prove  any  negli- 
gence in  the  running  or  operating  the  road  or  the  cars  pro- 
pelled thereon,  and  so  proof  that  the  road  was  operated  with- 
out sand  boxes  on  the  grip  cars,  was  admissible.  C,  B.  &  Q. 
R.  R.  Co.  V.  Uarwood,  90  111.  425;  C,  B.  &  Q.  R.  R.  Co.  v. 
Warner,  108  111.  549. 

But  evidence  of  particular  negligence  was  entirely  unnec- 
essary on  the  part  of  plaintiff.  He  was  not  called  on  for  any 
such  proof,  and  he  would  have  been  more  wise  and  skillful  in 
the  trial  of  his  case  had  he  omitted  it. 

There  is  no  aspect  of  the  case  in  which  appellant  can  com- 
plain of  it,  however.  As  the  verdict  would  go  against  the 
company  without  proof  of  any  specific  negligence,  and  as  no 
effort  was  made  to  account  for  or  excuse  the  accident  or  rebut 
the  inference  of  negligence  arising  from  the  fact  that  it 
occurred,  no  harm  could  result  from  plaintiff  going  farther 
than  the  law  required  and  specifying  by  evidence  particular 
negligence. 
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Complaint  is  made  that  the  court  did  not  allow  counsel  to 
cross-examine  plaintiff  as  to  the  condition  of  his  health  or  as 
to  his  being  afflicted  with  disease  at  a  period  some  twelve 
years  prior  to  the  accident.  The  matter  inquired  about  was 
too  remote.  The  witness  in  his  direct  examination  was  con- 
fined to  stating  the  condition  of  his  health  and  his  freedom 
from  disease  at  the  time  of  the  accident.  Counsel's  sugges- 
tion to  the  court  was,  not  that  he  expected  to  prove  any  par- 
ticular fact,  but  that  he  might  be  able  to  prove  by  the  witness 
himself  that  antecedent  to  the  amputation  of  his  leg  (which 
occurred  eleven  years  before  the  accident)  he  was  laboring 
under  a  disease  that  he  might  be  able  to  show  by  experts,  was 
of  a  continuing  character  and  would  account  for  his  pains. 

We  think  the  court  did  not  abuse  discretion  in  refusing  to 
allow  the  question. 

It  is  contended  that  it  was  error  to  allow  evidence  of  the 
doctor's  bill,  incurred  by  plaintiff  in  being  cured  of  the  injury 
received  by  the  accident,  it  appearing  that  the  bill  was  not 
paid,  the  allegation  in  the  declaration  being  that  the  plaintiff 
"  was  thereby  compelled  to,  and  did  lay  out  and  expend  divers 
large  sums  of  money  in  and  about  being  cured  of  said  injuries." 

The  answer  to  this  is,  that  the  point  is  not  raised  in  the 
record.  The  physician's  testimony  was  taken  by  deposition 
and  the  objection  to  the  question  as  to  the  value  of  his  services 
Ib  thus  stated  in  the  bill  of  exceptions. 

^*  To  the  question,  '  Will  you  state  what,  in  your  opinion, 
was  the  value  of  your  services  rendered  in  that  particular  case 
to  the  plaintiff,'  defendant  objected,  on  the  ground  that  no 
sufficient  foundation  has  been  laid  to  show  that  the  physician 
is  entitled  to  recover  anything."  This  was  a  specific  objection, 
and  must  have  been  understood  to  relate  to  some  lack  of  qual- 
ification of  the  witness  as  a  physician,  or  as  an  expert  on  tlie 
value  of  services.  It  certainly  raised  no  question  as  to  a  vari- 
ance between  the  evidence  and  the  declaration.  All  general 
gi'ound  of  objection'  was  waived  by  making  the  objection  spe- 
cific. 

The  evidence  was  probably  not  admissible,  but  it  is  in,  with- 
out tenable  objection  having  been  made  to  it  in  the  court 
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below,  and  it  is  too  late  to  raise  the  question  here.  As  was 
said  by  the  Supreme  Court  in  Wickenkamp  v.  Wickenkamp, 
77  111.  92,  '*  The  proof  offered  and  admitted  was  not,  how- 
ever, competent  evidence,  and  had  the  proper  objection  been 
made,  it  would  have  been  error  to  have  admitted  it;  but  when 
specific  objections  are  made  to  the  admission  of  testimony, 
none  of  which  are  tenable,  other  objections  must  be  regarded 
as  waived." 

It  is  contended  tliat  this  case  should  be  reversed  for  the 
improper  suggestion  made  to  the  jury  by  the  attorney  for 
appellee,  both  in  the  opening  statement  and  in  the  closing 
speech. 

It  must  be  said  that  much  irrelevant  matter  was,  as  it  seems 
to  us,  unnecessarily  brought  into  the  discussion  by  appellee's 
counsel,  somewhat  to  the  neglect  of  the  facts  and  issues  in  the 
case.  But  we  can  not  see  that  any  harm  resulted  to  appellant. 
There  certainly  is  no  evidence  in  the  verdict  returned,  that 
the  jury  were  influenced  or  their  passions  or  prejudices 
aroused  by  the  irrelevant  remarks  of  counsel.  The  verdict  is 
but  little  above  the  value  of  appellee's  time  lost  in  being 
cured,  as  that  is  shown  by  the  evidence.  Yet  there  was  evi- 
dence tending  to  show  great  pain  and  suffering  endured,  which, 
in  our  experience,  is  an  element  of  damage  that  usually  appeals 
most  strongly  to  a  jury  in  railroad  injury  cases.  Besides,  as 
to  some  of  counsel's  most  objectionable  statements,  no  ruling 
of  the  court  below  was  asked.  Throughout  the  speech  as 
printed  in  the  abstract  furnished  by  appellant,  there  is  inter- 
spersed the  phrase,  "Exception  by  counsel  for  defendant," 
and  nothing  more.  Such  a  statement  in  such  connection  is 
without  legal  consequence.  The  court  was  not  called  on  by 
it  to  rule,  and  as  appears,  did  not  rule  on  what  was  said. 
Marder,  Luse  &  Co.  v.  Leary,  26  K  E.  Kep.  1093. 

In  some  instances  it  is  shown  that  there  was  a  regular  objec- 
tion to  statements  or  suggestions,  and  the  court  requested  to 
rule  thereon,  and  an  exception  to  the  ruling  regularly  pre- 
served. We  find  no  ruling  in  this  regard  which  we  deem  so 
injuriously  erroneous  as  to  require  a  reversal  of  the  judgment 

Finally,  it  is  alleged  that  evidence  of  the-costto  plaintiff  of 
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procuring  a  new  wooden  leg  was  erroneously  admitted,  against 
objection,  and  when  no  averment  or  claim  for  special  damage 
in  the  declaration  justified  its  admission.  To  this  contention 
we  are  compelled  to  accede. 

The  allegation  in  the  declaration  relates  to  the  value  of  the 
old  wooden  leg,  which  was  rendered  worthless,  and  not  to  the 
cost  of  a  new  one  to  replace  it. 

There  was  no  attempt  to  prove  the  value  of  the  old  artificial 
leg,  and  no  allegation  which  would  permit  proof  of  the  cost 
of  a  new  one.  To  warrant  a  recovery  for  special  damages, 
the  particular  damage  must  bo  stated  in  the  declaration. 
Adams  v.  Gardner,  78  111.  568;  C,  B.  &  Q.  R  R.  Co.  v.  Hale, 
83  III.  360;  Chicago  v.  O'Brennan,  65  111.  160. 

The  evidence  was  that  the  new  leg  cost  $207,  and  ,that  sum 
must  be  regarded  as  improperly  included  in  the  judgment. 

This  error  appellant  is  entitled  to  have  corrected.  This 
may  be  done  by  appellee  remitting  the  sum  of  $207  from  the 
said  judgment  in  this  court.  If  appellee  shall  forthwith  file  a 
remittitur  of  said  sum  of  $207,  the  judgment  will  be  affirmed 
for  $1,793;  otherwise  the  judgment  will  be  reversed  and  the 
case  remanded. 


Pennsylvania  Company 

V. 

Nellie  Keane,  Administratrix. 

BnVrnndft — Negligeneer-Personal Injuries — Contributory  Negligence — 
Eviden  ce — Instructions. 


41  3171 

46  509i 

61  336 

41  317 

_B» 23 

41  sit' 

68  636 


1.  While  it  is  ordinarily  the  duty  of  a  person  about  to  cross  a  railroad 
track,  to  watch  for  approaching  trains,  a  person  about  to  take  a  train  stand- 
ing at  a  station  waiting  to  receive  pa<tsengers,  or  one  alighting  from  a 
train  just  arrived,  has  aright  to  presume  that  the  trains  will  be  so  run, 
and  the  road  so  operated,  that  a  track  between  the  station  and  that  upon 
which  said  train  is  standing,  can  be  safely  passed. 

2.  In  an  action  brought  to  recover  from  a  railroad  company  the  pecun- 
iary loss  sustained  by  a  widow  and  next  of  kin,  through  the  death  of  her 
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huRband.  the  same  being  alleged  to  have  occurred  through  its  neglifrence, 
it  is  improper  to  admit  evidence  as  to  the  pecuniary  circumstanoes  of  such 
widow  at  the  time  of  the  accident. 

3.  This  is  so  bee. i use  the  widow  was  legally  entitled  to  reteive  sup- 
port at  the  hands  of  deceased,  and  would,  in  case  of  his  death,  have  had  a 
lawful  cluira  upon  bis  estate,  that,  so  far  as  she  is  concerned,  the  action  is 
prosecuted  for  her  benefit,  and  she  is  entitled  to  recover,  although  at  the 
time  of  the  death  of  deceased,  she  was  in  her  own  right  possessed  of  inde- 
pendent meanf. 

4.  This  court  holds  as  erroneoas,  an  instruction  setting  forth  that  the 
engineer  and  fireman  were  personally  liable  to  the  defendant  for  any  neg- 

,  ligence  which  the  jury  should  believe  was  committed  by  them  at  the  time 
of  the  accident,  and  for  all  damages,  if  any,  to  be  allowed  by  the  jury  on 
account  thereof. 

[Opinion  filed  Jiilj  30, 1891.] 

« 

Appeal  from  the  Circuit  Conrt  of  Cook  County;  the  Hon. 
EiCHAKD  W.  Clifford,  Judge,  presiding. 

Messrs.  George  Willard  and  F.  H.  Teitde,  for  appellant. 

Messrs.  Windes  &  Sullivan,  for  appellee. 

Waterman,  J.  On  a  dark  and  rainy  morning  in  July,  188S, 
the  rain  falling  so  fast  that  it  was  about  equal  to  a  fo^,  at 
about  twenty  minutes  past  six,  the  Stock  Yards  dummy  train 
stopped  at  a  station  in  Chicago,  near  37th  street,  at  which  was 
a  small  shanty  for  the  accommodation  of  passengers,  capable 
of  holding  from  a  dozen  to  fifteen  persons.  Dcceaised  and  a 
number  of  others  waiting  for  the  arrival  of  the  dummy 
train,  as  soon  as  it  stopped,  rushed  out  through  the  blinding 
rain  to  get  on  board.  In  so  doing,  they  crossed  the  track  of 
appellant,  upon  which  its  South  Chicago  dummy  was  then 
approaching,  at  a  speed  variously  estimated  at  from  twenty 
miles  an  hour  by  some  of  the  bystanders,  to  ten  or  twelve 
miles  an  hour  by  the  engineer  of  that  train.  Some  of  the  wit- 
nesses testify  that  they  heard  no  signal  of  its  approach; 
others  did,  and  the  engineer  declares  that  when  about  300 
feet  south  of  the  crossing,  he  blew  two  loDg  and  two  short 
blasts,  and  that  just  as  he  reached  38th  street  lie  again  whistled 
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the  same  way,  and  that  the  bell  was  rin«ying  between  37th  and 
89th  streets.  He  also  declares  that  when  he  saw  the  people 
crossing  in  front  of  his  engine,  he  did  all  that  was  possible  to 
arrest  the  motion  of  his  train. 

Whether  the  deceased,  before  he  attempted  to  cross  the 
track,  looked  for  an  approaching  train,  can  not  be  known,  and 
whether  if  he  had  looked,  in  the  blinding  rain,  he  would  havo 
seen  it,  can  not  be  told.  What  is  known  is,  that  with  the 
Stock  Yards  dummy  just  arrived  and  waiting  for  passengers, 
hurrying  to  get  on  board  of  it,  appellant's  train  coming  from 
an  opposite  direction,  passed  the  little  station  house  at  a  rapid 
rate  of  speed,  and  that  deceased,  while  endeavoring  to  get  on 
board  the  train  in  which  he  wished  to  go  as  a  passenger,  was 
struck  by  the  engine  coming  from  the  south  and  killed. 

Deceased  was  a  cooper,  earning  from  $2.75  to  $3  per  day. 
He  left  three  children,  two  under  age,  and  his  widow  being 
appointed  his  administratrix,  brought  suit  to  recover  the  pe- 
cuniary loss  sustained  by  her  and  the  next  of  kin  by  his  death. 

The  jury  found  for  the  plaintiff,  and  the  defendant  prose- 
cutes this  appeal. 

The  defendant  insists  that  the  evidence  shows  that  the  col- 
liding train  was  exactly  on  time,  was  well  equipped,  and  was 
in  charge  of  experienced  and  competent  men,  all  of  whom 
were  mindful  of  their  duties  at  and  before  the  time  of  the 
accident,  and  that  the  deceased  was  guilty  of  such  culpable 
negligence  in  endeavoring  to  cross  the  track,  that  no  recovery 
can  be  had  in  this  action. 

It  is  unquestionably  the  case  that  one  may  go  upon  a 
railroad  track  under  such  circumstances  as  that  if  he  be 
injured  in  consequence  thereof,  he  can  not  recover  damages. 
Tlie  circumstances  under  which  the  deceased  went  upon  the 
track  of  appellant  in  an  endeavor  to  reach  a  train  upon 
which  he  expected  to  become  a  passenger,  were  that  appellant 
invited  him  so  to  go.  Its  train,  which  he  was  to  take,  was 
standing  at  the  station;  it  had  just  arrived;  it  was  impossible 
for  him  to  get  to  it  without  crossing  the  track.  It  is  a  well 
known  fact  that  railroad  trains  stop  but  a  very  short  time  for 
the  reception  of  passengers,  and  deceased  was  therefore  in  a 
position  in  which,  if  he  took  that  train  at  all,  he  must  make 
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haste  to  do  so.  Appellant  owed  to  him  .a  duty,  the  duty  of 
affording  him  a  safe  means  of  going  to  his  train.  It  had  no 
right,  with  the  Stock  Yards  dummy  just  arrived  and  waiting 
for  the  reception  of  passengers,  to  rush  its  South  Chicago 
train  between  the  Stock  Yards  dummy  and  the  station  at  a 
dangerous  rate  of  speed.  If  the  engineer  of  the  South  Clii- 
cago  train  was  not  informed  that  the  Stock  Yards  dummy 
was  at  said  station  waiting  for  passengei^s,  then  he  ought  to 
have  been  so  informed,  and  it  was  negligence  on  the  part  of 
appellant  to  allow  him  to  remain  in  ignorance  of  a  fact  so 
important  to  human  life  and  human  safety.  It  must  be  borne 
in  mind  that  in  all  cases  of  accidents  of  this  kind,  that  is, 
accidents  happening  to  persons  about  to  take  passage  on,  or 
alighting  from  a  train,  who  are  struck  by  another  train  pass- 
ing along  a  track  over  which  passengers  necessarily  have  to 
go,  that  such  construction  and  arrangement  of  tracks,  and  such 
running  of  trains  is  entirely  for  the  convenience  of  the  rail- 
road, and  is  in  very  few,  if  any,  instances,  at  all  necessary; 
that  is  to  say,  it  is  almost  always  entirely  feasible  for  the  rail- 
road company  to  provide  a  way  of  crossing  its  tracks  by  an 
overhead  bridge  or  an  underground  tunnel,  entirely  safe,  and 
that  where  it  neglects  to^  provide  such  entirely  safe  passage 
for  the  ingress  and  egress  of  passengers,  its  neglect  is  entirely 
for  its  own  convenience. 

Such  safe  means  for  crossing  railroad  tracks  exist  at  almost 
all  stations  in  England,  and  have  been  very  generally  provided 
in  other  European  countries. 

The  Supremo  Court  of  this  State  in  C.  &  A.  R  R.  Co.  v. 
"Wilson,  G3  111.  167,  say:  "Railroad  companies  are  required 
to  use  all  reasonable  precaution  for  the  safety  of  the  travel- 
ing public,  whether  in  the  construction  or  operation  of  their 
engines  and  coaches,  or  the  erection  of  their  depots,  the  con- 
struction of  their  tracks,  or  the  approaches  to  their  trains. 
In  operating  such  immense  forces,  it  is  their  duty  to  use  tliem 
with  care,  and  with  regard  to  the  safety  and  rights  of  otlier 
persons.  And  neglect  in  furnishing  any  of  the  appliances  to 
their  roads,  or,  when  furnished,  if  insecure  and  unsafe,  when 
it  could  have  been  avoided  by  reasonable  effort  and  precau- 
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tion,  if  inj  n-y  rcsnUs,  the  company  will  be  held  liable  for  dam- 
ages resoltirjg  therefrom.  It  is  the  dnty  of  snch  companieE 
to  fnrnish  safe  and  convenient  approaches  to  their  passcngoi 
coaches.  They  have  no  right  to  invite  the  traveling  public 
to  occupy  positions  of  peril."  And  in  that  case  it  was  held 
that  reasonable  care  was  not  exercised  in  the  construction  of  a 
passengci  piatform  at  a  station.  The  Supreme  Court  say 
that  "  tliose  planmno:  and  executing  the  work  were  guilty  of 
reckless  and  wanton  careleseness."  In  this  case,  as  in  all 
others  in  which  accidents  arise  undei  lite  circumstances,  a 
question  presented  for  consideration  is,  whether  the  arrangr?- 
raent  of  the  station,  tracks  and  approaches  thereto,  and 
the  manner  of  the  operation  of  its  trains  by  the  railroad  com- 
pany, are  not  such  acts  of  negligence  that  the  negligence  of 
the  injured  party,  if  any,  was  slight  as  compared  therewith, 
and  the  negligence  of  the  railroad  com])any  gross.  It  is 
insisted  by  appellant  that  the  deceased  failed  to  look  out  or 
watch  iO.  the  tram  coming  fiom  the  south,  and  that  this  was 
such  negligence  upon  his  part  as  wih  preclude  a  recovery  in 
this  case.  Undoubtedly,  it  is  ordmarily  the  duty  of  a  person 
aboUi  to  cross  a  railroad  track;  to  watch  for  approaching 
trains;  but  a  person  about  to  take  a  train  standing  at  a  station 
waiting  to  receive  passengers,  and  one  alighting  from  a  train 
that  nas  just  arrived,  have  a  right  to  presume  that  the  trains 
will  be  so  run  and  the  road  so  operated  that  sucli  track  may  be 
passeu  in  safety.  A  passenger  under  such  circumstances,  is 
justitied  in  assuming  that  the  company  has  exercised  such  care 
and  so  regulated  its  trams,  that  the  road  will  be  free  and  safe 
foi  him  to  pass  over.  Baltimore  &  Ohio  R  R.  Co.  v.  The 
State  ot  Maryland,  60  Md.  449,463,  Warren  v.  The  Pittsburg 
R  R.  Co.,  8  Allen,  227,  Chaffee  v  Boston  &  Lowell  R.  R., 
104  Mass.  p.  108-115;  Patterson  on  Railway  Accident  Law, 
p.  257,  Gaynor  v.  Old  Colony  &  Newport  Ry.,  100  Mass.  208- 
212;  Rogers  v.  The  Rhymney  R.  Y.  Co.,  26  Law  Times  (N. 
S.),  879;  Terry  v  Jewett,  78  N.  T.  338-344;  Masterson  v.  The 
N.  Y.  Central  R.  R.,  84  N.  Y.  247. 

Upon  the  trial  of  this  case,  the  court,  over  the  objection  of 
tlie  defendant,  permitted  the  plaintiff  to  testify  that  deceased 
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(she  being  his  widow)  was,  at  the  time  of  his  death,  her  sole 
support  This  evidence  ought  not  to  have  been  received. 
The  action  in  this  case  was  to  recover  for  pecuniary  injury 
only,  resulting  from  the  death  of  the  deceased,  and  the  dam- 
ages recovered  are  to  be  distributed  to  the  widow  and  next  of 
kin,  in  the  proportion  provided  by  the  law  in  relation  to  the 
distribution  of  personal  property  left  by  persons  dying  intes- 
tate. The  pecuniary  circumstances  of  the  widow  at  the  time 
of  the  accident,  are,  therefore,  of  no  consequence.  It  is 
because  she  was  legally  entitled  to  receive  support  at  the 
hands  of  deceased,  and  would,  in  case  of  his  death,  have  had 
a  lawful  claim  upon  his  estate,  that  so  far  as  F;he  is  concernod, 
the  action  is  pi^osecuted  for  her  benefit,  and  she  is  entitled  to 
recover,  although  at  tlic  time  of  the  death  of  the  deceased, 
she  was,  in  her  own  right,  possessed  of  independent  means,  so 
that  there  was  no  necessity  for  her  receiving  support  from 
her  husband. 

But  the  error,  in  this  regard,  we  do  not  think  was  harmful 
to  appellant.  She  did  not  testify,  and  no  evidence  was  given 
as  to  her  pecuniary  circumstances  at  the  time  of  the  trial,  and 
if  she  had,  we  do  not  think  that  in  this  case  a  statement  as  to 
her  poverty  or  riches  would  have  made  any  difference  with 
the  verdict.  The  case  was  one  in  which  the  plaintiff  was 
clearly  entitled  to  recover,  and  in  which  the  only  real  conten- 
tion under  the  evidence  could  be  as  to  the  amount  of  dam- 
ages. The  testimony  was  that  the  deceased  was  earning 
from  $2.75  to  $3  per  day,  and  forty-three  years  of  age. 
Under  this  evidence  the  damages  awarded  can  not  be  called 
excessive,  and  there  is  nothing  in  the  verdict  to  indicate  that 
the  jnry  were,  in  the  least,  influenced  by  passion  or  prejudice, 
or  by  any  improper  evidence  received  upon  the  trial. 

The  court  was  asked  to  give  the  following  as  an  instruction 
to  the  jury : 

"  The  jury  are  instrncted  that  the  engineer  and  fireman  of 
the  said  South  Chicago  train  are  personally  liable  to  the 
defendant  for  any  negh'gonce  which  the  jury  shall  believe  was 
committed  by  them  at  the  time  mentioned  in  this  case  and  for 
all  damages,  if  any,  which  shall  be  allowed  by  the  jury  on 
account  of  such  negligence." 
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We  do  not  think  this  instruction  should  liave  been  given. 
To  say  that  the  engineer  and  fireman  are  personally  liable  to 
the  defendant  for  any  iiegligeiiee  upon  their  part,  is  to  say 
that  they  are  liable  for  the  very  slightest  negligence,  and  to 
leave  ont  of  consideration  altogether,  the  question  of  whether 
the  defendant  had  not  been,  in  its  relations  to  and  with  such 
engineer  and  fireman,  itself  negligent.  It  is  very  seldovn  that 
a  servant  is  held  personally  liable  to  his  master  for  injuries 
which  result  from  failing  to  exercise  perfect  diligence  and 
care.  Perfection  is  not  to  be  expected  of  mortals,  and  we  are 
not  prepared  to  hold  that  the  servants  of  a  railroad  company 
are  personally  liable  to  it  if  they  are  guilty  of  any  negligence, 
however  slight;  that  is  to  say,  if,  in  the  conduct  of  their  duties 
they  fail  to  be  absolutely  perfect.  The  judgment  of  the  court 
below  is  aifirmed. 

Judgment  affirmed, 

Gary,  J.  I  concur  in  the  result,  and  in  what  is  said  as  to 
the  law  of  this  case. 

Whatever  may  be  the  diflScnlties  of  timing  trains  to  run 
without  conflict  in  the  suburban  traflSc  in  the  neighborhood 
of  great  cities,  the  exceeding  danger  to  citizens,  if  trains  are 
run  between  station  houses  and  trains  standing  at  them  dis- 
charging and  receiving  passengprs,  is  so  manifest,  that  no 
excuse  can  be  made  for  such  conduct.  But  it  is  not  our  prov- 
ince to  prescribe  the  kind  of  precautions  to  be  adopted  for 
the  safety  of  the  citizen ;  only  to  declare  the  duty  to  adopt  the 
most  effectual  that  are  reasonably  practical.  To  go  into 
description  of  them  is  to  subject  us  to  the  imputation  that  we 
are  traveling  "out  of  our  beat."  , 

As  to  the  testimony  of  the  appellee  that  the  deceased  was 
her  sole  support,  while  in  deference  to  the  decision  in  C.  &  N. 
W.  Ky.  V.  Moranda,  93  111.  302  (though  that  decision  is  based 
upon  two  prior  cases  having  no  bearing  upon  the  point,  being 
cases  in  which  living  men  sued  for  injuries  to  their  own  per- 
sons), tliat  testimony  must  be  held  to  be  wrong;  and  as  the 
verdict  was  for  the  largest  sum  the  statute  permits,  can  hardly 
be  said  to  have  been  immaterial;  even  though  excessive  dam- 
ages were  not  assigned  as  one  of  the  grounds  in  the  motion 
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for  a  new  trial,  yet  it  is  not  error  on  this  record.  Following 
the  question  are  the  words,  '* objection,  overruled  and  excep- 
tion." 

It  is  mere  conjecture  what  was  objected  to,  who  obj'ected  or 
who  excepted,  and  however  plausible,  the  cnnj'ectnre  remains 
conjecture.  Winona  Paper  Co.  v.  W.  O.  Taylor  Co.,  27  IH. 
App.  658;  Monroe  v.  Snow,  33  111.  App.  230;  Shedd  v.  Dalzell, 
80  111.  App.  856;  Garrity  v.  Hamburger,  27  N.  E.  K.  11. 
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Chicago  Anderson  Pressed  Brick  Company 

V. 

Morris  Keininger,  by  Next  Friend. 

Master  and  Servant — Negligence  qf  Master — Personal  Injuries — Dan- 
gerous Machine — Infant — Evidence — Instructions — Assumption  qf  Bisk- 
Practice. 

1.  It  18  the  duty  of  an  employer  upon  puttinsr  a  youthful  person  to  work 
in  a  place  of  daugrer,  to  instruct  b'aa  bow  to  perform  the  uamei  and  lo 
guard  aguinst  the  danger  incident  thereto. 

2.  A  caution  to  **  look  out "  or  '*  be  careful  "  is  not  enough. 

8.  A  youth  of  sufficient  age,  intelligence  and  discretion  to  undcr»(ancl 
and  appreciate  the  risk  to  which  he  is  erposed,  if  informed  of  the  dan- 
gerous nature  of  the  work  in  wbich  he  is  engaged,  will  be  presumed  to 
have  assumed  the  ordinary  perib  aod  haz  irds  of  such  employment,  and  can 
not  recover  for  an  injury  which  is  the  result  of  the  ordinary  peril  and  dan- 
ger thereof. 

4.  A  party  who  has  encouraged  the  court  to  give  an  instruction  wrong 
in  principle,  can  not  be  heard  to  complain,  and  the  principle  ia  as  applicable 
to  express  or  implied  assumptions  of  facts,  as  to  rules  of  law. 

5.  It  is  proper  to  refuse  to  submit  special  questions  upon  behalf  of 
a  defendant,  to  the  jury  in  a  given  ca«e,  where  answers  responsive  thereto 
would  not  be  inconsistent  with  a  verdict  for  the  plaintiff. 


[Opinion  filed  Ju'iV  30, 1891.] 


Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon, 
Frank  Baker,  Judge,  presiding. 
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Messrs.  S.  M.  Millard,  A.  C.  Barnes  and  Hiram  Barber, 
for  appellants. 

Messrs.  Freeman  &  Walker,  for  appellee. 

Gary,  J.  The  appellee,  a  boy  sixteen  years  old  at  the 
time  of  the  injury  of  which  he  ^complains,  sued  the  appel- 
lants for  such  injury,  alleging  that  it  was  caused  by  their  set- 
ting him  to  work  upon  a  machine  in  a  manner  known  to  tliem, 
but  not  to  him,  to  be  dangerous. 

The  machine  was  for  pressing  brick  of  dry  pulverized  clay, 
and  consisted  of  a  horizontal  revolving  table,  five  feet  in 
diameter,  around  the  edge  of  which  were  arranged  eight  pairs 
of  molds  to  receive  the  clay.  The  clay  was  fed  down  from 
a  spout  into  the  molds,  and  at  the  same  instant  a  plunger 
pressed  the  clay  into  the  pair  of  molds  next  but  one  to  the 
right  hand  of  those  being  filled.  Of  necessity  the  table  had 
an  intermittent  motion,  standing  still  for  feeding  and  pressing 
and  revolving  to  the  right  when  those  operations  were  com- 
pleted, to  bring  the  next  pair  of  molds  in  place  to  be  filled  and 
pressed.  There  was,  therefore,  one  pair  of  molds  filled  with 
clay  always,  when  the  machine  was  in  operation,  between  the 
feed  and  the  press. 

The  press  consisted  of  a  pair  of  plungers  accurately  fitting 
the  molds,  and  between  the  frame  guiding  the  plungers  and 
the  feed  spout,  was  eleven  inches  space  at  the  corners  toward 
the  center  of  the  table.  In  making  plain  brick  this  machine 
seems  to  have  been  automatic,  requiring  no  aid  of  hand  labor 
to  do  its  work.  The  right  quantity  of  clay  to  make  a  brick 
went  into  each  mold,  and  was  pressed  into  a  brick  and  pushed 
out  of  the  mold  by  its  own  action.  But  not  always  was  the 
product  plain  brick.  For  ornamental  shapes  a  block,  called 
in  the  testimony  a  "  gib,"  was  used  at  the  time  the  appellee 
was  hurt,  being  put  into  one  mold  only  of  the  sixteen,  and  at 
each  revolution  this  "gib,"  when  on  the  side  of  the  machine 
opposite  to  the  feed  and  press,  required  attention,  and  when 
in  a  mold  between  the  feed  and  press,  there  would  be  a  sur- 
plus of  clay  at  that  mold  to  be  removed. 
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The  appellee  was  doing  the  work  thus  necessary,  removing 
the  surplus  claj  with  his  hand. 

The  space  between  the  frames  of  the  feed  and  the  press  being 
so  naiTOw,  when  he  removed  that  surplus  he  stood  with  his 
right  side  toward  the  machine  and  partially  between  those 
frames. 

It  is  manifest  that  as  the  motion  was  intermittent,  there 
would  be  a  tendency  in  the  operation  of  the  machine  to  carry 
his  hand,  with  which  he  was  removing  the  surplus,  forward, 
as  the  mold  started  under  that  plunger,  if  there  was  room 
under  the  frame  of  the  plunger  for  his  hand  to  pass  under. 

Whether  there  was  such  room,  was  one  of  the  disputed 
questions  of  fact  on  the  trial,  and  an  argument,  both  oral  and 
printed,  has  been  made  here  to  convince  us  that  the  hand  of 
the  appellee  could  not  have  been  thus  carried  forward  with 
the  mold  under  the  plunger,  and  that  to  get  his  hand  under  it 
he  must  and  did  reach  around  to  the  side  of  that  frame 
toward  the  center  of  the  table,  the  frame  being  open  on  that 
side,  and  put  his  hand  under  the  plunger  from  that  side.  It 
is  enough  to  say  upon  that  subject,  that  we  are  not  so  convinced 
by  either  the  evidence  or  the  argument.  The  frame  was  far 
enough  above  the  table  to  permit  the  arm  of  the  boy  to  go 
under  it.  In  addition  to  the  proper  intermittent  motion  of 
the  machine,  sometimes  the  table  moved  with  jerks,  a  few 
inches  at  a  time. 

The  president  of  the  appellants  invented  and  constructed 
the  machine,  and  if,  to  the  reflections  of  a  skilled  and  experi- 
enced mcclianical  engineer,  this  was  a  machine  dangerous  to 
the  operative  upon  it,  thus  removing  the  surplus  clay,  and 
more  especially,  if  the  arrangement  of  the  parts  relatively  to 
each  otlier  made  it,  without  adding  to  its  efficiency,  unneces- 
sarily dangerous,  and  if  its  dangerous  character  would  not  be 
obvious  to  an  unskilled  laborer,  without  mechanical  training 
or  education,  then  it  was  negligence  on  the  part  of  the  appel- 
lants to  put  the  appellee  thus  at  work  upon  it,  at  least  without 
fully  explaining  to  him  what  dangers  he  must  avoid. 

The  law  upon  this  view  of  the  subject  is  discussed  and 
many  authorities  cited  in  McCormick  Harvesting  Machine 
Co.  V.  Burandt,  37  111  App.  165. 
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The  appellants  deny  tbat  the  machine  was,  in  fact,  danger- 
ous, and  put  in  the  testimony  of  a  witness,  who  stated  tliat  he 
had  charge  of  the  machine,  and  whatever  little  that  the  boy 
had  to  do,  showed  him  how  to  do  the  work;  told  him  to  loc»k 
out,  becareful  of  everything  on  the  machine,  not  to  get  around 
the  plunger,  too  close  to  that,  and  take  his  clay  out  in  time. 
But  of  this  tendency  of  the  machine,  especially  if  it  moved 
with  jerks,  to  carry  the  hand  forward  nnder  the  plunger, 
there  is  no  testimony  that  the  appellee  was  warned. 

"  When  a  master  engages  an  inexperienced  servant,  espe- 
cially if  of  tender  years  and  presumed  ignorance,  and  places 
him  in  a  place  of  latent  or  obscure  danger,  it  is  the  duty  of  the 
master  to  instruct  the  servant  how  to  do  the  work,  and  at  the 
same  time  be  on  his  gnard  against  the  danger."  *  *  * 
"The  jury  may  well  have  thought  that  telling  a  lad  to  be 
careful  was  not  adequate  instruction."  Thall  v.  Carnie,  5 
K.  Y.  S.  244. 

There  is  no  question  as  to  the  amount  of  the  damages.  In 
some  way,  (as  the  appellee  testifies,  by  his  hand  being  drawn 
forward  with  tlie  mold — as  the  appellants  insist,  by  his  reach- 
ing around  the  frame  of  the  plunger)  his  right  hand  got 
under  the  plunger  and  was  cut  oflF.     The  verdict  is  $3,000. 

The  court  instructed  the  jury,  as  follows:  "  It  is  a  general 
rule  of  law  that  when  a  man  is  employed  in  a  factory  where 
machinery  is  used,  the  use  of  which  is  attended  with  danger, 
that  the  person  so  employed  assumes  the  ordinary  hazards  and 
perils  of  such  employment,  and  can  not  recover  for  any  injury 
received  from  an  accident  which  is  an  ordinary  peril  and  dan- 
ger of  the  employment  he  engaged  in. 

"If  a  boy  is  employed  in  such  factory,  the  rule  is  that  if  such 
boy  is  of  sufficient  age,  intelligence  and  discretion  to  under- 
stand and  appreciate  the  risk  to  which  he  is  exposed,  and  if 
he  is  informed  of  the  dangerous  nature  of  the  work  in  which 
he  is  engaged,  then  he  must  be  held  to  have  assumed  the  ordi- 
nary hazards  and  perils  of  such  employment,  and  can  not 
recover  for  an  injury  which  is  the  result  of  the  ordinary  peril 
and  danger  of  his  employment.  In  this  cause  if  you  believe 
from  the  evidence  that  the  plaintiff  at  and  before  the  time  of 
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the  iDJiiry  knew  and  appreciated  the  danger  and  peril  of  the 
work  in  which  he  was  engaged  at  the  time  of  the  injury,  and 
understood  the  same,  and  tlien  chose  to  engage  in  the  work 
which  exposed  him  to  such  perils  and  danger,  he  can  not 
recover,  and  your  verdict  should  be  not  guilty.  And  in  de- 
termining the  question  whether  or  not  the  plaintiff  knew, 
appreciated  and  understood  the  perils  and  dangers  of  the 
work  in  which  plaintiff  was  engaged,  yon  will  consider  the 
evidence  as  to  plaintiff's  age,  as  to  his  previous  experience 
with  the  machine  in  question  or  similar  machinery,  and  all 
other  evidence  bearing  upon  said  issue.  If,  on  the  other  hand, 
you  find  and  believe  from  the  evidence  that  the  defendant 
company  and  its  officers  knew,  or  liad  reason  to  know,  the  ]ieril 
and  danger  to  which  plaintiff  was  and  would  be  exposed  while 
in  the  work  and  employment  in  which  he  wa«%  engaged  at  the 
time  of  the  injury,  and  did  not  explain  or  give  notice  of  such 
danger  or  peril  to  the  plaintiff,  and  if  yon  further  find  that  at 
the  time  of  the  injury  the  plaintiff  was  not  guilty  of  negli- 
gence and  was  exercising  ordinary  care,  and  that  from  his  youth 
and  inexperience  he  failed  to  know,  understand  or  appreciate, 
and  in  fact  did  not  know,  understand  or  appreciate  the  risk  or 
danger  or  peril  to  which  he  was  exposed  in  the  work  in  which 
he  was  engaged  at  the  time  of  the  injury,  and  that  in  conse- 
quence ho  was  injured,  then  the  defendant  is  liable  and  you 
should  find  the  defendant  guilty."  This  is  a  full  statement  of 
all  the  law  applicable  to  the  case. 

The  appellants' brief  says,  "that  the  boy  was,  by  direction, 
put  to  work  on  this  machine,  is  not  questioned."  but  they  urge 
that  "  the  court  had  no  right  to  tell  the  jury  that  as  K  matter 
of  fact,  the  appellee,  at  the  time  of  the  injury,  was  engaged  in 
a  dangerous  service;  and  yet  this  assumption  runs  through  the 
entire  instruction.'^ 

Admitting,  in  the  abstract,  the  justice  of  the  criticism,  yet 
the  appellants  can  not  complain  on  that  ground,  for  in  several 
instructions  asked  by  themselves,  they  recite  the  dangers  of 
the  work.  "  A  party  who  has  encouraged  the  court  to  give 
an  instruction  wrong  in  principle,  can  not  be  heard  to  complain 
of  it."     McMahon  v.  Sankey,  35  111.  App.  341. 
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The  principle  is  as  applicable  to  express  or  implied  assump- 
tions of  facts,  as  to  rules  of  law. 

The  appellants  asked  sixteen  instructions,  of  which,  with  or 
without  modification,  the  court  gave  seven.  In  that  feature 
the  case  is  very  like  Fisher  v.  Stevens,  16  111.  397,  which  we 
will  follow  as  a  precedent. 

The  appellants  asked  the  court  to  put  to  the  jury  several 
special  questions,  but  any  answer  responsive  to  either  of  them, 
would  not  have  been  inconsistent  with  a  verdict  for  the  ap- 
pellee, and  therefore  it  was  no  error  to  reject  them.  C.  &  N. 
W.  Ey.  Co.  V.  Dunleavy,  129  111.  132. 

The  appellants'  witnesses  had  testified  that  it  would  be  im- 
possible for  the  hand  of  the  boy  to  be  drawn  under  the  plunger 
in  the  manner  he  stated  it  was  done. 

He  then  called  some  buys,  who  testified  that  their  hands 
had  been  thus  drawn  under,  one  of  whom  stated  "  that  is  how 
my  thumb  was  cut."  This  being  in  rebuttal  of  the  alleged 
impossibility,  takes  it  out  of  the  rule  laid  down  in  Kolb  v. 
Chicago  Stamping  Co.,  33  111.  App.  488. 

If  true,  it  was  as  conclusive  against  the  opinion  of  appel- 
lants' witnesses,  as  the  sawdust  upon  the  client's  back  against 
the  opinion  of  his  lawyer  that  he  could  not  be  put  in  the  cala- 
boose. 

On  the  whole  case  there  is  no  error^  and  the  judgment  is 
afi^rmed. 

Judgment  affirmed. 


Zjednoczente,  etc., 

V. 

Margin  Sadecki, 

Life  TnRuranee — Mutual  Benefit  Associations — Pleading — Proposition  tf 
Laic — Arrest  of  Judgment. 

1.  Common  counfs  are  appropriate  in  a  driven  action,  only  when  the 
defendant  has  received,  in  some  form,  the  equivntent  of  the  money  which  he 
is  called  upon  to  pay.     When  his  obligation  to  pay  rests  only  upon  his  non- 
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performance  of  his  promise,  however  ^ood  the  consideration  for  the  prnmif«, 
the  declaration  must  be  npecial;  but  however  special  the  contract*  not  under 
seal,  if  the  plaintiff  has  perform;;d  it»  and  the  defendant  received  under  it 
the  benefit  for  his  own  use,  in  general  some  common  count  will  suflSce. 

2.  An  allefrution  of  duty  is  surplusage.  If  no  facts  from  which  th^  law 
will  imply  the  duty  are  set  out,  the  allegation  will  not  help;  if  Kuch  facts 
are  set  out,  it  is  unnecessary.  That  the  duty  arises  out  of  the  contract  does 
not  change  the  rule. 

[Opinion  filed  July  30,  1891.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
John  P.  Altgkld,  Judge,  presiding. 

Messrs.  Windes  &  Sullivan,  for  appellant. 

Messrs.  Walker  &  Jdpd,  for  appellee. 

Gaby,  J.  The  appellant  is  a  Polish  Koman  Catholic  benev- 
olent society,  whose  whole  name  contains  seven  words,  uf 
which  the  one  in  the  title  above  written  is  a  specimen. 

Tlie  appellee's  declaration  in  assumpsit  alleges  that  he  was 
a  member  in  good  standing,  of  a  subordinate  lodge,  formin*^ 
part  of  the  society;  that  by  the  laws  of  the  society  it  is  it^  dnty 
to  collect  assessments  from  the  subordinate  lodges  and  pay  the 
proceeds  to  its  members  on  the  death  of  certain  relatives; 
that  two  of  the  by-laws  of  the  subordinate  lodge  are  as  fol- 
lows: 

"  XIV.  In  case  of  death  of  a  person  or  member  of  the 
union,  his  family  shall  receive  the  whole  sum  of  tJie  death 
fund,  the  amount  of  which  the  union  shall  decide  every  year. 

''XV.  In  case  of  the  death  of  the  wife  of  any  member  of 
the  union,  the  husband  shall  receive  one-half  the  sun)  of  the 
death  fund,  the  amount  of  which  the  union  may  have  fixed  in 

each  year." 

That  during  the  year  1888,  it  was  decided  by  the  appellant 
that  the  death  f  imd  should  be  $600;  and  that  the  amount  to 
be  paid  to  any  member  npon  the  death  of  his  wife  should  be 
$300;  that  the  wife  of  the  appellee  died,  and  that  the  appel- 
lant promised  to  pay  him  $300  in  consideration  of  the  prem- 
ises, when  requested,  etc. 


First  District— March  Term,  1891.        S31 


Zjednoczenie,  etc.,  v.  Sudecki. 


Common  counts  aro  added,  but  they  are  useless.  They  are 
appropriate  only  when  the  defendant  has  received,  in  some 
form,  the  equivalent  of  the  money  which  he  is  called  upon  to 
pay.  When  his  obligation  to  pay  rests  only  upon  his  non-per- 
formance of  Ills  promise,  however  good  the  consideration  for 
the  promise,  the  declaration  must  be  special.  On  the  other 
hand,  however  special  the  contract,  not  under  seal  (and  under 
the  statute,  perhaps  if  it  is),  if  the  plaintiff  has  performed  it, 
and  the  defendant  received  under  it,  the  benefit,  for  his  own 
use,  in  general  some  common  count  will  suffice.  There  is  no 
evidence  to  support  the  common  counts. 

The  special  count  is  bad.  An  allegation  of  duty  is  mere 
surplusage.  If  no  facts  from  which  the  law  will  imply  the 
duty  are  set  out,  the  allegation  will  not  help;  if  such  facts  are 
set  out,  it  is  unnecessary.  Brown  v.  Mallett,  5  M.,  O.  &  S.  57; 
Com.  Law  R.  598. 

That  the  duty  arises  out  of  the  contract  does  not  change  the 
rule.     Buffalo  v.  Holloway,  7  N.  Y.  492. 

If  the  appellee  has  any  cause  of  action,  it  grows  out  of  a 
contract,  of  which  the  regulations  of  the  appellant  are  evidence. 

Here  the  consideration  of  the  promise  alleged,  is  the  duty 
alleged,  but  the  pleader  has  drawn  his  own  conclusion  that 
such  a  duty  existed,  and  not  shown  any  such  state  of  facts  as 
will  imply  its  existence. 

The  by-laws  relied  upon  are  not  alleged  to  be  by-laws  of 
the  appellant,  but  of  the  subordinate  lodge. 

The  by-laws  quoted  are  in  fact  by-laws  of  the  appellant,  but 
by  themselves  do  not  prove  the  allegation  of  duty  to  collect 
from  subordinate  lodges,  etc 

Another  by-law  of  the  appellant  put  in  evidence  by  it  is : 

*'  In  relation  to  the  after-death  fund,  this  body  has  no  con- 
nection with  individual  members  of  branch  societies.  Its  rela- 
tions are  with  the  branch  societies  to  which  said  members 
belong." 

There  was  a  conflict  of  testimony  whether  the  subordinate 
Jodge  had  tendered  to  thesecretary  of  the  appellant  the  money 
for  certain  assessments  upon  the  subordinate  Jodge,  but  no 
attempt  to  prove  the  allegation  of  duty  to  collect  assessments 
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and  pay  the  proceeds,  by  prodncing  anything  more  of  the 
organization  of  the  society  than  the  foregoing  by-laws. 

It  is  a  reasonable  inference  from  those  by-laws,  and  from 
tlie  fact  that  there  was  a  dispute  a^oat  the  tender,  that  in 
some  way  undiscovered,  the  "  death  fund "  is  provided  for 
by  assessment,  but  the  by-law  providing  that  the  appellant 
has  no  connection  with  individual  members  of  branch  societies 
as  to  the  death  fund,  by  itself  cuts  off  the  claim  of  the  appel- 
lee upon  the  appellant 

At  the  cjose  of  the  cviden(56  the  appellant  presented  this 
proposition : 

"  That  there  is  no  evidence  in  this  record  of  any  contract 
between  the  plaintiff  and  defendant,  and  that  there  is  not 
sufficient  evidence  of  any  obligation  on  the  part  of  the  defend- 
ant upon  which  to  base  a  finding  for  the  plaintiff."  That  can 
not  be  called  a  proposition  of  law  under  the  statute,  but  it  was 
true,  and  the  finding  should  have  been  for  the  appellant. 

The  appellant  moved  in  arrest  of  judgment,  and  assigns  for 
error  the  denial  of  that  motion.  The  common  counts  in  the 
declaration  prevent  that  motion  and  assignment  from  being 
available.  United  States  K.  S.  Co.  v.  Chadwick,  35  111.  App. 
474. 

The  insufficiency  of  the  declaration  is  commented  upon  with 
reference  to  future  proceedings. 

We  find  in  the  record  a  pamphlet,  from  which  the  two  by- 
laws quoted  in  the  declaration  are  put  in  evidence,  but  the 
residue  of  the  pamphlet  is  not;  if  we  were  at  liberty  to  read 
the  whole  of  it,  we  perhaps  might  find  that  if  the  relations 
between  the  subordinate  lodge  and  the  appellant  have  been 
maintained,  the  appellee  may  have  a  good  cause  of  action 
against  the  appellant.  If  he  has,  his  pleading  must  be  better 
and  his  evidence  more  complete  than  his  record  shows,  to 
enforce  it. 

The  judgment  is  reversed  and  the  cause  remanded. 

Iteveraed  atid  remanded. 
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The  Illinois  Anglo-American  Storage  Battery 

Company,  Ga.rnishee, 

V. 

Joseph  B.  Long, 

Garnishment — Sees.  8  and 21,  Chap.  11,  R,  S, — Sees.  5  and  24,  Cha^.  62, 
R,S, 

Shnres  of  stock  owned  by  a  defendant  in  attachment  for  which  cer- 
tificates have  not  been  issued,  may  be  reached  by  garnishment  in  the  hands 
of  the  corporation  in  question,  and  their  issuance  and  the  disposition  of 
them  controlled  by  a  given  court. 

[Opinion  filed  July  30,  1891.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  H6n. 
Frank  Baker,  Judge,  presiding. 

Messrs.  John  Barton  Payne  and  William  Brags,  for  a|> 
pel  Ian  t. 

Mr.  Louis  Shissler,  for  appellee. 

MoRAN,  P.  J.  Appellee  commenced  an  attachment  suit 
against  F.  A.  and  A.  C.  Bates,  and  appellant  was  summoned  as 
garnishee.  A  default  and  judgment  was  rendered  against  the 
principal  defendants,  and  appellant  answered  that  it  held 
nothing  belonging  to  the  defendants  in  attachment  except  950 
shares  of  its  capital  stock,  which  stood  on  its  books  in  the 
name  of  Lande,  as  trustee  for  F.  A.  Bates;  that  the  stock 
had  not  been  issued,  but  was  carried  on  the  books  of  the 
company,  and  that  the  company  had  received  notice  from  said 
Lande,  tinistee,  that  said  stock  had  been  assigned  by  said  F. 
A.  Bates  to  H.  M.  Munsell  of  New  York,  and  a  demand  from 
said  Mnnsell  that  said  stock  should  be  issued  in  conformity 
with  such  assignment;  that  the  company  has  no  interest 
beyond  the  desire  not  to  issue  tiie  said  stock  to  any  person 
who  is  not  legally  entitled  to  the  same. 

Plaintiff  replied  to  the  garnishee's  answer,  denying  that 
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assignment  from  F.  A.  Bates  to  said  Munsell  was  valid  and 
honafide^  and  alleging  that  it  was  made  to  defeat  the  rights  of 
the  plaintiff  as  creditor  of  said  Bates. 

Tlie  court,  on  the  motion  of  plaintiff,  entered  an  order 
requiring  said  Munsell  to  appear  at  a  time  named  and  main- 
tain his  rights  to  said  shares  of  stock  and  abide  the  judgment 
of  the  court,  and  required  that  a  copy  of  said  order  should  be 
served  on  said  Munsell. 

A  certified  copy  of  the  rule  was  forwarded  to  said  Mnn&ell 
by  registered  letter,  and  a  receipt  shown  to  bear  MnnselTs 
signature,  was  introduced,  showing  that  he  received  said  reg- 
istered letter. 

The  court  on  the  trial  found,  that  Munsell  failed  to  estab- 
lish his  right  or  interest  in  or  to  said  stock  as  against  plaintiff 
after  notice  given  him,  and  that  F.  A.  Bates  was  the  equita- 
ble owner  of  950  shares  of  said  stock  vet  to  be  issued,  and 
which  should  be  held  liable  to  be  sold  for  the  payment  of  the 
judgment  rendered  in  favor  of  plaintiff  and  against  said  F.  A. 
and  A.  C.  Bates,  and  ordered  that  a  receiver  be  appointed  and 
said  garnishee  issue  950  shares  of  its  capital  stock  in  the  name 
of  F.  A.  Bates  and  deliver  the  same  to  said  receiver,  and  that 
said  receiver  sell  the  same  at  public  sale  to  the  highest  bid- 
der, etc. 

The  contention  of  appellant  is,  that  the  court  acquired  no 
control  over  the  stock  by  the  process  of  garnishment,  and  was 
without  jurisdiction  to  render  the  judgment. 

Sec.  8,  Chap.  11,  R.  S.,  authorizes  the  attachment  of  any 
equitable  interest  or  title  in  lands,  tenements,  goods,  chattels, 
rights,  credits,  moneys  and  effects  of  the  debtor,  and  Sec.  21 
of  the  same  chapter  provides  for  reaching  by  garnishment  in 
the  hands  of  any  person,  the  property,  effects,  choses  in  action 
or  credits  of  the  debtor  in  tlie  possession  or  power  of  sucli 
person.  Sec.  5,  Chap.  62,  entitled  Garnishment,  is  equally 
comprehensive  in  the  description  of  property  interests  belong- 
ing to  the  defendant  that  may  be  reached  in  the  hands  of 
the  garnishee. 

In  U.  N.  Bank  of  Chicago  v.  Bryam,  131  111.  92,  the 
Supreme  Court  held  that  the  words  '* rights  and  effects"  in 
Sec.  8  of  the  Attachment  Act  above  cited,  embraced  within 
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the  scope  of  tlieir  eignification  the  shares  of  a  stockliolder  in 
an  incorporated  company.  It  is  there  said,  "effects"  are 
defined  to  be  "  property  or  worldly  substance,"  and  as  denot- 
ing "property  in  a  more  extensive  sense  than  goods  (91  Bou- 
vier  L.  Die,  517;  1  Schonler,  Pers.  Prop.,  Sec.  16);  a  share 
of  stock  can  not  be  regarded  as  otherwise  than  property,"  nor 
can  it  be  said  that  it  is  not  "  worldly  substance." 

It  can  not  be  doubted  that  the  words  thus  defined  are  to 
have  as  broad  a  signification  when  found  in  Section  21  as  when 
found  in  Section  8  of  the  act. 

If,  therefore,  the  certificates  of  stock  when  issued  are  sub- 
ject to  attachment,  it  is  difficult  to  see  why  shares  of  stock 
owned  by  a  defendant  in  attachment,  for  which  certificates 
have  not  been  issued,  may  not  be  reached  by  garnishment  in 
the  hands  of  the  corporation,  and  their  issuance  and  the  dis- 
position of  them  controlled  by  the  court. 

The  certificate  of  stock  is  not  the  stock  itself,  but  evidence 
of  its  ownership.  The  assignment  of  such  certificates  is  the 
ordinary  means  of  transferring  stock,  and  dealing  with  the 
shareholders'  interest  in  the  corporation. 

A  right  to  have  certificates  of  stock  issued  by  the  corpora- 
tion is  incident  to  the  ownership  of  the  shares.  The  owner- 
ship of  the  stock  is  complete  before  the  certificate  issues.  The 
defendant  was  found  to  be  the  owner  of  950  shares  of  stock. 
The  garnishee  admitted  its  duty  and  its  willingness  to  issue  cer- 
tificates of  such  stock  to  the  owner.  The  question  is,  had  the 
court  the  power  to  direct  such  issue  and  place  the  certificates 
in  the  hands  of  its  officer  to  be  dealt  with  for  the  benefit  of 
the  creditor  of  the  owner. 

By  Sec.  24  of  the  Garnishment  Act,  the  court  is  authorized 
to  exercise  equitable  powers  in  taking  possession  and  dispos- 
ing of  property  in  the  hands  of  the  garnishee.  The  question 
is  of  first  impression,  but  we  are  of  opinion  that  the  right  of 
the  plaintiff  to  have  the  stock  appropriated  to  the  satisfaction 
of  his  debt  was  perfect,  and  the  power  of  the  court  to  reach 
the  debtor's  interest  therein  and  subject  it  to  the  creditor's 
right,  was  ample  and  complete. 

The  judgment  of  the  Circuit  Court  will  therefore  bo 
affirmed.  Judgment  affi'i'med. 
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Daniel  Wink 

V. 

Henry  Weiler. 

Master  a»d  Sf.rvant — Trespass  on  the  Case — Imperfect  Appliance — Per- 
sonal  InJHi'ieeto  i>ervant  after  Business  Hours. 

1.  Where  a  person  knowing^Iy  niakos  use  of  an  appliance  furnished  by 
another,  confaininur  obvious  and  patent  defects,  be  cun  not  recover  for  in- 
juries caused  by  such  defects,  except  in  certain  instances  which  are  excep- 
tions to  (he  rule,  as  where  a  Fervant  has  been  induced  by  his  master  to 
believe  that  the  defects  would  be  in  a  short  time  repaired. 

2.  The  relation  of  master  and  servant  ceases  after  the  business  hours  of 
a  ffiven  day  have  passed,  the  servant  not  working  over  time,  and  such 
servant  injured  while  alighting  from  his  master's  wagon  through  an 
alleged  defect  therein,  he  having  been  driven,  for  his  own  accommodation, 
after  hours,  by  a  fellow  servant,  to  a  point  near  his  faotiie.  h»s  no  better 
claim  for  damnges  against  bis  master  than  a  stninger  would  have  under 
similai'  circumstances. 

[Opinion  filed  July  30, 1891.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  tlie  Hon. 
George  Dkiggs,  Judge,  presiding. 

This  was  an  action  of  trespass  on  the  case,  in  which  the 
plaintiff,  among  other  things,  alleged  that  being  in  the  em- 
ployment of  the  defendant,  he  was  ordered  by  him  to  go 
upon  a  wagon  to  put  up  certain  goods,  being  delivered  by  the 
defendant  to  his  customers,  namely,  certain  stoves  which  the 
defendant  had  sold,  and  that  it  was  the  duty  of  the  defendant 
to  furnish  for  the  use  of  the  plaintiff  in  said  service,  a  safe 
and  sufficient  wagon;  that  the  wagon  furnished  by  the  de- 
fendant was  broken  and  dangerous  on  the  shaft  thereof,  and 
on  the  step  by  which  any  person  could  get  on  or  off  the  said 
wagon,  and  was  known  to  the  defendant  to  be  broken  and  un- 
safe, and  that  as  he,  the  said  plaintiff,  in  the  due  course  of  his 
employment  on  that  occasion  by  the  defendant,  was,  in  the 
exercise  of  due  care  and  caution  on  his  part,  getting  off  the 
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eaid  wagon,  as  it  was  necessary  for  him  to  do,  lie  placed  his 
foot  on  the  said  broken  step,  which  was  the  ordinary  and 
proper  place  for  him  to  use,  its  insecure  and  dangerous  con- 
dition being  then  unknown  to  him;  that  tlie  said  step  broke 
and  gave  way  and  he,  the  plaintiff,  was  precipitated  to  the 
ground  and  greatly  hurt,  to  his  damage  of  ^6,000. 

Upon  the  trial  it  appeared  that  the  plaintiff,  having  gone 
upon  the  wagon  to  the  place  where  the  stoves  were  to  be 
delivered,  and  they  having  been  taken  into  the  house,  as  they 
could  not  then  be  put  up,  and  as  it  was  past  six  o'clock,  the 
hour  for  quitting  work,  plaintiff,  with  the  other  employe  of 
defendant,  got  upon  the  wagon  to  return;  that  instead  of 
driving  back  to  the  store,  plaintiff  requested  the  driver  of  the 
wagon  to  take  him  around  nearer  to  his  home,  and  that  in 
obedience  to  plaintiff's  request,  the  driver  went  out  of  his 
way,  taking  the  plaintiff  along  Wallace  street  until  they  came 
to  a  crossing,  where  plaintiff  asked  the  driver  to  stop  and  let 
him  get  out.  The  driver  did  so,  and  it  was  in  getting  out  at 
that  place,  and  under  such  circumstances  that  the  plaintiff  was 
injured,  the  step  or  shaft  giving  way  as  he  placed  his  foot 
upon  it,  and  he  thereby  falling  upon  the  ground. 

Plaintiff,  it  appeared,  was  lame  before  the  accident,  and  the 
driver  of  the  wagon  testifies  that  he  cautioned  the  plaintiff 
to  be  careful  when  he  got  out  of  the  wagon;  also  that  he 
suggested  that  they  drive  back  to  the  store  and  let  the  plaint- 
iff get  off  on  the  platform  there.  The  plaintiff  denied  being 
so  cautioned. 

The  wagon,  as  was  known  to  the  defendant,  was  broken, 
that  is,  the  shaft  upon  one  side  was  broken  before  it  started 
out  that  day,  and  an  attempt  to  temporarily  repair  the  same 
had  been  made  by  winding  wire  around  the  broken  place. 
There  was  evidence  that  the  plaintiff  knew  of  this  break,  and 
assisted  in  placing  the  wire.  The  plaintiff  denied  having  such 
knowledge,  or  rendering  any  such  assistance. 

Messrs.  Burkb,  Hollett  &  Tinsman,  for  appellant. 

The  verdict  is  against  the  weight  of  the  evidence. 

The  declaration  alleges  that  appellee  was  ignorant  of  the 

You  XLI  a 
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defective  condition  of  the  shaft  and  step  of  the  wagon  in 
question,  thus  admitting  the  importance  of  this  point.  The 
evidence,  by  a  clear  preponderance,  shows  that  he  well  knew 
all  about  it.  Appellee  hiniself  is  forced  to  admit  that  he  was 
present  while  they  were  repairing  the  shaft,  thus  showing  that 
lie  knew  it  was  broken.  Mr.  Wink  and  Mr.  Immel  both  swear 
that  Weiler  helped,  himself,  repair  the  shaft.  If  appellee 
Jcnew  the  step  was  broken  he  can  not  recover.  Priestly  v. 
Fowler,  3  M.  &  W.  1;  The  Jenney  Electric  Liglit  &  Power 
Co.  v.  Murphy,  115  Ind.  566;  McGlynn  v.  Brodie,  31  Cal.  376; 
Griffiths  V.  Gidlow,  3  11.  &  N.  648;  St.  Louis  &  S.  E.  Ry.  Co. 
V.  Brite,  72  111.  256;  C,  R  I.  &  P.  Ry.  Co.  v.  Clark,  11  111. 
App.  104;  St.  Louis  Bolt  &  Iron  Co.  v.  Brennan,  20  111.  App. 
555. 

It  Vnay  be  urged  by  appellee  that  he  was  coerced  into  nsing 
this  wagon;  that  he  was  obliged  to  go  or  lose  his  job.  There 
18  nothing  in  the  evidence  to  sustain  this,  but  even  if  there 
were,  it  has  been  held  in  a  strong  case  that  danger  of  losing 
a  job  does  not  constitute  coercion.  Sweeney  v.  Berlin  <k 
Jones  Envelope  Co.,  101  N.  Y.  520. 

The  court  gave  improper  instructions  to  the  jury. 

The  first  insti-uction  given  is  faulty,  and  manifestly  tended 
to  mislead  the  jury,  because  it  assumes  that  appellee  was  in 
the  exercise  of  due  care.  It  requires  the  jury  to  believe  from 
the  evidence  that  appellant  was  guilty  of  negligence,  but  it 
does  not  require  them  to  "believe  from  the  evidence"  that 
appellee  was  in  the  exercise  of  due  care.  The  latter  is  as- 
sumed. Furthermore,  the  instruction  is  faulty  in  that  noth- 
ing is  therein  said  about  knowledge  of  the  defect  on  the  part 
of  appellee.  An  instruction  which  ignores  the  question  of 
knowledge  of  defect  on  the  part  of  plaintiff,  is  erroneous. 
Camp  Point  Mfg.  Co.  v.  Ballon,  71  111.  417. 

Appellee  might  have  been  in  the  exercise  of  due  care,  "as 
defined  in  these  instructions,"  and  still  not  be  entitled  to 
recover.  "Due  care"  is  not  defined  in  the  instructions,  but 
**  ordinary  care  "  isdefined  in  ap|)ellant's  tliird  instruction  to  be, 
"such  care  as  a  person  of  ordinary  prudence  and  skill  would 
usually  exercise  under  the  same  or  similar  circumstances." 
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The  instruction,  as  given,  undoubtedly  led  the  jury  to  think 
that  if  appellee  was  careful  in  using  that  step,  whetlicr  he 
knew  it  to  be  broken  or  not,  appellant  would  be  liable;  whereas, 
we  understand  the  law  to  be  that  if  appellee  knew  it  was 
broken,  the  very  fact  of  using  it  would  negative  the  allega- 
tion of  due  care  on  his  part.  In  this  particular  case  such  an 
omission  is  too  important  to  be  overlooked.  Again,  appellant 
might  be  guilty  of  negligence  "as  charged  in  the  declaration," 
and  yet  not  be  liable  in  this  case.  As  was  said  in  Pa.  Co.  v. 
Lynch,  90  111.  333  : 

"  A  recovery,  based  on  this  evidence,  would  seem  to  be 
rewarding  a  party  for  his  own  negligence  rather  than  com- 
pensating him  for  loss  sustained  by  reason  of  the  negligence 
of  another."  Nor  is  this  instruction  cured  by  others.  It  is 
not  suflScient  that  part  of  the  instructions  contain  a  correct 
exposition  of  the  law,  if  it  is  incorrectly  announced  in  others. 
C,  B.  &  Q.  E.  E.  Co.  V.  Payne,  49111.  499;  Morris  v.  Gleason, 
1  III.  App.  510,  and  cases  there  cited. 

The  second  instruction  assumes  that  it  was  necessary  for 
appellee  to  make  use  of  that  particular  step  in  getting  on  andoflE 
said  wagon,  "  in  doing  the  ordinary  business  required  of  him." 
There  is  not  a  word  of  evidence  in  support  of  this  position. 
Appellee  might  have  gotten  on  and  off  the  wagon  from  the 
other  side,  as  well  as  from  this  side.  There  is  no  pretense 
whatever  that  the  other  side  was  in  anywise  defective.  The 
instruction  also  assumes  that  it  was  necessary  for  appellee  to 
use  this  wagon,  whereas  the  evidence  clearly  shows  that  it 
was  optional  with  him  whether  he  rode  or  walked.  Having 
chosen  to  ride,  and  having  chosen  to  make  use  of  the  shaft, 
which  he  knew  to  be  broken,  rather  than  the  imbroken  shaft, 
he  assumed  the  risk.  An  instruction  which  assumes  a  fact, 
unsupported  by  testimony,  is  erroneous.  C.  &  A.  E.  E.  Co. 
V.  Bragonier,  119111.  51. 

The  instruction  is  also  faulty  in  the  use  of  the  word  "  unsafe." 
The  word  itself  is  not  a  ])roper  word  to  use  in  an  instruction, 
for  the  reason  that  its  meaning  is  uncertain,  and  it  leaves  the 
instruction  open  to  the  objection  of  argumentativeness.  Tlie 
instruction  assumes  that  the  step  was  "  unsafe."     There  is  no 
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evidence  to  justify  such  an  instrnction.  The  use  of  the  word 
'^  unsafe  "  in  that  connection,  implies  that  it  was  appellant's 
dntj  to  make  it  absolutely  safe.  This  is  not  the  law.  An 
employer  is  not  required  to  furnish  absolutely  safe  machinery. 
Camp  Point  Mfg.  Co.  v.  Ballon,  supra,  and  other  cases  cited, 
supra. 

The  third  instruction  is  totally  bad.  It  is  either  entirely 
without  meaning  or  else  it  is  very  misleading.  If  we  take  it 
as  a  general  proposition  of  law,  independent  of  this  case,  it 
means  nothing. 

Mr.  Edgar  L.  Jatne,  for  appellee. 

The  evidence  fully  justifies  the  findings,  and  the  instrnctions 
as  given  properly  state  the  law. 

Weiler  was  commanded  by  Wink  to  do  work  outside  of  his 
employment,  Wink  knowing  at  the  time  of  Weiler's  previous 
injury  that  the  wagon  step  was  not  reasonably  safe.  This 
rendered  the  work  which  Weiler  was  commanded  to  do,  extra 
hazardous. 

The  injury  was  caused  by  the  misconduct  of  Wink,  bringing 
this  case  directly  within  the  decision  of  the  Supreme  Court 
in  the  case  of  Lalor  v.  C,  B.  &  Q.  R.  R.  Co.,  52  III.  401. 

Aside  from  the  pointed  decision  above  referred  to,  Weiler 
is  entitled  to  recover  for  this  injury  resulting  from  exposure 
by  express  command  of  his  employer,  to  a  risk  not  contem- 
plated by  the  terms  of  his  employment,  as  stated  in  United 
States  Rolling  Stock  Co.  v.  Wildel-,  116  111.  100;  Perry  v. 
Ricketts,  55  111.  234. 

To  allow  the  nse  of  this  wagon  step  in  its  then  condition 
was  gross  negligence  on  the  part  of  Wink,  and  he  is  liable  to 
Weiler  for  the  injury  occasioned  to  him  by  its  use  while  carry- 
ing out  his  commands  in  his  service,  in  the  manner  shown  by 
the  evidence. 

Waterman,  J.  The  plaintiflF,  when  injured,  was  not  in  the 
employment  of  the  defendant.  His  day's  work  had  ceased, 
his  time  was  his  own,  and  he  was  going  home.  It  might, 
perhaps,  be  contended  that  the  defendant  having  sent  the 
plaintiflE  out  to  work,  was  under  an  obligation  to  bring  him 
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back  to  the  store  from  which  he  went,  but  he  was  under  no 
obligation  to  take  him  to  his  home,  especially  to  send  his 
wagon  out  of  its  way  in  order  to  carry  the  plaintiff  to  his 
home,  or  nearer  thereto  than  he  would  have  come  in  going 
directly  to  the  store.  Plaintiff  rode  to  the  place  at  which  he 
was  injured,  and  got  off  at  the  place  where  he  alighted,  solely 
for  his  own  accommodation,  and  it  was  not  the  duty  of  the 
defendant  to  furnish  him  with  a  safe  and  sufBcient  wagon  for 
the  purpose  of  being  carried  to  such  spot.  At  the  time  of  the 
injury  the  relations  of  the  plaintiff  and  the  defendant  were 
such  that  the  defendant  owed  to  him  no  duty  other  than  that 
which  he  was  under  to  any  stranger  who,  by  his  permission, 
had  been  allowed  to  ride  upon  his  wagon.  If  the  plaintiff 
instead  of  being  injured  by  a  defect  in  tlie  wagon,  had  at  this 
spot  been  run  over  in  consequence  of  the  negligent  conduct 
of  another  of  defendant's  employes,  although  such  employe 
was  a  fellow-servant  of  the  plaintiff,  within  the  meaning  of 
the  rule  exempting  employers  from  liability  for  injury  caused 
by  the  acts  of  fellow-servants,  yet  the  defendant  would  have 
been  liable,  because  at  the  time  of  the  injury  the  relation  of 
master  and  servant  for  the  time  being,  that  is,  for  that  day, 
had  ceased.  Wood  on  Master  and  Servant,  See.  404;  Packet 
Co.  V.  McCue,  17  Wall.  508-514;  Washburne  v.  Nashville  R. 
R.,  40  Tenn.  638. 

So  in  the  present  case,  the  relation  of  master  and  servant 
having  ceased  for  the  day,  the  duty  of  the  defendant  charged 
in  the  declaration,  no  longer  existed.  Wright  v.  Rawson,  42 
Iowa,  329;  Belford  v.  Canada  Shipping  Co.,  36  Hun,  347; 
Sinclair  v.  Berndt,  87  111.  174;  Baird  v.  Pettit,-70  Penn.  St. 
477. 

The  court,  at  the  request  of  the  plaintiff,  gave  to  the  jury 
the  two  following  instructions : 

"If  the  jury  believe  from  the  evidence  that  the  defendant 
knew,  or  by  the  exercise  of  reasonable  care  could  have  known, 
that  the  step  of  the  wagon  in  question  was  not  reasonably  safe 
for  the  plaintiff  to  get  on  and  off  of  said  wagon  in  doing  the 
ordinary  business  required  of  him,  and  if  the  jnry  further 
believe  from  the  evidence  that  the  defendant  undertook  to  tix 
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or  repair  said  step  but  did  it  in  such  a  poor  and  un work Qmiil ike 
manner  as  to  still  leave  it  unsafe  for  plaintiff  to  get  on  and  off 
of  said  wagon,  and  that  thereby  the  plaintiff  was  injured  while 
he  himself  was  exercising  all  due  care  and  caution  as  detined 
in  these  instructions,  then  the  jurj  are  instructed  that  the 
defendant  is  liable  for  such  injury,  if  any,  as  they  believe  from 
the  evidence  the  plaintiff  has  sustained  by  reason  of  such 
defective  step.  Provided  you  shall  further  find  from  the 
evidence  that  the  plaintiff  did  not,  at  the  time  of  the  injury, 
know  the  real  condition  of  said  step." 

*'  The  court  instructs  the  jury  that  if  they  believe  from  the 
evidence  in  this  case  that  the  plaintiff,  Ilenry  Weiler,  at  and 
before  the  time  he  went  upon  said  wagon  on  the  day  of  the 
accident  in  question,  had  personal  knowledge  that  the  shaft 
and  step  of  said  wagon  were  defective,  broken. and  unsafe, 
and  that  the  plaintiff  made  use  of  such  defective  shaft  in 
attempting  to  alight  from  said  wagon,  knowing  it  to  be  defect- 
ive, broken  and  unsafe  at  the  time,  then  the  jury  should  con- 
sider such  fact  in  determining  whether  the  plaintiff  was  in  the 
exercise  of  due  or  ordinary  care  at  the  time  of  the  injury." 

In  the  first  of  tliese  instructions  no  reference  is  made  to  the 
question  of  whether,  at  the  time  of  the  injury,  the  plaintiff  was 
in  the  service  of  the  defendant.  The  instruction  assumes  that 
the  defendant  owed  to  the  plaintiff  a  duty,  namely,  the  exer- 
cise of  reasonable  care  to  see  that  the  step  of  the  wagon  was 
reasonably  safe  for  the  ])laintiff  to  use.  Such  duty  dej»ended 
entirely  upon  the  plaintiff's  being,  at  the  time  he  was  injured, 
in  the  service  of  the  defendant.  In  omitting  to  add  such  a 
qualificiition^the  instruction  was  erroneous.  The  defendant 
had  asked  the  court  to  instruct  the  jury,  in  effect,  that  if  the 
])laintitf  made  use  of  the  wagon  knowing  that  it  was  broken 
and  defective,  he  could  not  recover.  Instead  of  this,  the 
court  instructed  the  jury  that  if  the  plaintiff  used  the  defect- 
ive shaft  in  attempting  to  alight  from  the  wagon,  knowing  it 
to  be  defective,  broken  and  unsafe  at  the  time,  then  the  jury 
should  consider  such  fact  in  determining  whether  the  plaintiff 
exercised  due  or  ordinary  care.     Such  is  not  the  rule. 

Where  a  person  knowingly  makes  use  of  an  appliance  fur- 
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nibhed  by  another,  containing  obvious  and  patent  defects,  he 
can  not  recover  for  injuries  caused  by  such  obvious  defects, 
except  in  certain  instances  which  are  exceptions  to  tlie  rule, 
as  where  a  servant  has  been  induced  by  the  master  to  bulieve 
that  the  defects  would  be  in  a  short  time  repaired.  Wood 
on  Master  and  Servant,  Sec.  335;  Seymour  v.  Maddox,  16  Q. 
B.  332;  Ryan  v.  Fowler,  24  N.  Y.  410. 

The  judgment  of  the  court  below  will  be  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


Lake  Shore  &  Michigan  Southern  Railway  Com- 
pany 

V. 

Lawrence  Clark,  Administrator. 

Railroads — Negligence — Personal  Injuries — Infant, 

1.  Possession  of  a  given  track  by  a  railroad  company  at  a  point  other 
than  a  street  crossing,  is  presumptive  evidence  that  the  same  is  on  its  own 
property. 

2.  Such  companies  are  not  under  greater  obligations  td  anticipate  the 
presence  of  children  upon  their  tracks  than  of  adults. 

3.  In  view  of  the  giving  of  an  erroneous  instruction  touching  the  degree 
of  care  incumbent  upon  railroad  companies,  a*'  to  persons  upon  their  tracks^ 
this  court  reverses  a  judgment  for  the  plaintiff  in  an  action  brought  by  an 
administrator  to  recover  for  the  death  of  a  child,  alleged  to  have  occurred 
through  the  negligence  of  such  a  company. 

[Opinion  filed  July  30,  1891.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  lion. 
JcLius  S.  Grinnell,  Judge,  presiding. 

Messrs.  Pliny  B.  Smith  and  James  I.  Best,  for  appellant. 

Messrs.  W.  IT.  Eichardson  and  N .  T.  Eobbins,  for  appellee. 
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Gaby,  J.  October  21,  1888,  William  C.  Clark,  a  boy 
between  ten  and  eleven  years  old,  attempted  to  cross  the 
track  of  the  appellant's  road,  and  as  is  alleged,  his  foot  was 
caught  in  a  frog  and  a  locomotive  that  was  backing  on  the 
track,  killed  him.  The  place  was  not  a  street  crossing,  and 
possession  of  the  track  by  the  appellant  is  presumptive  evi- 
dence that  it  was  npon  its  own  property.  Herbert  v.  Herbert, 
Breese,  354. 

The  youth  of  the  deceased  might  be  a  matter  for  consider- 
ation upon  tlie  question  of  whether  he  was  negligent,  but  it 
adds  nothing  to  the  duty  of  the  appellant.  It  is  not  under 
greater  obligation  to  anticipate  the  presence  of  children  npon 
its  tracks,  than  of  adults.  C.  ife  W.  I.  R.  R.  Co.  v.  Eoath, 
35  111.  App.  349. 

There  is  some  evidence  that  the  people  of  the  neighborhood 
frequently  crossed  the  tracks  at  the  same  place.  To  what 
extent,  if  any,  in  view  of  the  decision  in  Blanchard  v.  this 
company,  126  111.  416,  and  cases  there  cited,  such  use  of  their 
tracks  imposes  any  duty  to  make  the  crossing  safe,  either  by 
filling  the  frog,  or  watching  for  the  people,  is  a  question  which 
this  record  does  not  require  us  to  consider,  and  it  is  therefore 
left  untouched. 

The  court  instructed  the  jury,  among  other  instructions,  as 
follows: 

"  The  court  instructs  the  jury,  that  if  they  believe  from  the 
evidence  in  this  case  that  the  engineer  or  person  upon  and  in 
charge  of  the  locomotive  and  tender  which  struck  and  killed 
deceased,  if  they  believe  from  the  evidence  his  death  was  so 
caused, could,  by  exercise  of  reasonable  care  and  watchfulness, 
have  seen  deceased  in  time  to  have  stopped  said  engine  and 
avoided  the  injury  without  danger  to  themselves  or  train, 
then  the  railway  company  is  liable  for  the  want  of  such  care 
and  watchfulness,  and  the  injury  occasioned  thereby,  provided 
the  jury  also  believe  from  the  evidence  that  deceased  was,  at 
the  time,  exercising  all  reasonable  care  and  caution  for  his  per- 
sonal safety." 

The  undisputed  fact  is  that  the  place  was  not  a  highway. 
The  instruction  has  in  it  no  reference  to  tlie  use  of  it  as  a 
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ci'068iDg,  if  that  would  make  any  difference.  It  imposes  upon 
railroads,  if  it  is  good  law,  the  duty  of  constant  watchfulness 
over  any  track  upon  which  a  locomotive  is  running,  and  if 
anybody  is  seen  upon  that  track,  to  stop  and  wait  for  him  or 
her  to  get  ofF.  Such  a  doctrine  can  not  be  defended. 
The  judgment  is  reversed  and  the  cause  remanded. 

Jie versed  and  remanded. 
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Albert  Versten.  ijsjmi 


Baitronds — Neg  Ugence — Person  a  I  Injuries — Evidence — In  struct  ion  s, 

1.  Courts  can  not  heed  the  argfument  (bat  juries  will  generally  find 
a^inst  railroad  companies;  a  verdict  must  be  respected  as  the  honest  con- 
viction of  the  jury  that  rendered  it 

2.  A  court  can  not  instruct  who  to  believe  and  who  to  disbelieve.  There 
is  no  artificial  ruljj  of  belief  to  control  the  minds  of  a  jury. 

8.  In  an  action  brought  to  receiver  for  personal  injuries,  suffered  through 
the  alleged  ne<;ligence  of  the  defendant,  a  railroad  company,  this  court 
(lolds  that  the  application  to  remove  the  cause  to  the  Circuit  Court  of  the 
United  States  should  have  been  made  to  that  court,  and  declines,  in  view 
of  the  evidence,  to  interfere  with  the  judgment  in  the  sum  of  ^,000  for  the 
plaintiff. 

[Opinion  filed  July  30,  1S91.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  John  P.  Altgeld,  Judge,  presiding. 

Mr.  Georos  Willabd,  for  appellant 

Messrs.  Geokoe  W.  Brandt  and  Lemuel  M.  Ackley,  for 
appellee. 

Gary,  J.     The  verdicts  of  juries  in  actions  for  negligence, 
especially  where  railroads  are  defendants,  often  present  the 
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question  whether  thej  ouglit  to  be  Bustained  upon  the  evi- 
dence. The  theory  of  tlie  legislation  of  this  State  upon  the 
subject  of  jury  trials,  is  that  the  jury  are  to  be  trusted  rather 
than  the  court. 

The  court  shall  instruct  only  as  to  the  law  of  the  ease,  and 
in  writing.  All  sunnning  of  the  evidence,  all  exposure  of  the 
sophistry  of  counsel,  which  in  the  old  practice  was  deemed  so 
important  to  the  administration  of  justice,  is  prohibited.  It 
does  not  become  the  courts  to  thwart  the  will  of  the  people, 
expressed  through  their  representatives,  established  as  the 
policy  of  this  State  forty-four  yeart^,  by  carrying  the  exercise 
of  the  power  of  granting  new  trials,  on  the  ground  tliat  the 
evidence  does  not  justify  the  verdict,  farther  than  was  the 
practice  when  the  court  shared  the  duty,  and  therefore  the 
responsibility,  of  a  right  result  upon  the  facts. 

On  the  third  day  of  December,  1S86,  the  appellee  took 
passage  on  the  cars  of  the  appellant,  at  Englewood,  a  station 
nearly  six  miles  south  of  ISth  street  in  Chicago,  .with  a  ticket 
in  his  possession  entitling  him  to  ride  to  Archer  avenue,  nearly 
half  a  mile  south  of  18th  street,  intending  to  ride  without 
])aying  any  other  fare  to  the  latter  place. 

He  testifies  that  he  told  the  conductor  that  he  wanted  to 
stop  at  18th  street,  and  his  testimony  implies  that  the  con- 
ductor assented;  that  approaching  18th  street,  the  tiain  slowed 
up,  he  went  upon  the  lower  step  of  the  platform  to  be  pre- 
pared to  step  off,  the  train  gave  a  jerk  which  threw  him  olf, 
and  went  on  without  stopping,  and  by  falling  under  the  w^heels 
his  leg  was  cut  off.     For  that  injury  he  sues. 

The  ap])ellant  endeavored  to  convince  the  jury  that  the 
train  on  which  the  appellee  was  riding  only  stopped  at  18th 
street  on  notice  to  the  conductor,  and  that  the  appellee  gave 
no  notice.  As  to  the  notice  there  is  a  preponderance  of  the 
evidence  in  its  favor;  but  as  to  the  stopping  without  notice, 
many  witnesses  for  the  appellee  testified  to  it,  and  time  tables 
of  the  appellant,  one  of  July^  and  the  other  December,  1886, 
stating  that  that  train  did  so  stop,  were  put  in  evidence. 

Standing  alone,  it  is  quite  possible  that  both  the  appellee 
^nd  conductor  conld  be  honest  in  their  testimony,  one  affum- 
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ing,  and  the  other  denying,  the  notice,  for  the  appellee  is  a 
foreigner  without  a  perfect  command  of  English,  and  tlie 
trip  was  after  dark;  but  the  appellant  supports  the  denial  of 
the  conductor  by  the  testimony  of  the  conductor,  and  two 
other  of  their  employes,  to  a  conversation  with  the  appellee 
while  he  was  in  the  hospital,  in  which  he  acknowledged  that 
he  did  not  tell  the  conductor  that  he  wanted  to  get  oS  at  18th 
street. 

Another  employe  testified  that  he,  with  another  man,  picked 
the  appellee  up  at  17th  street,  one  street  north  of  18th,  and 
carried  him  to  a  shanty  and  called  the  patrol  to  take  him  to 
the  hospital.  If  this  were  true,  it  would  refute  the  claim  of 
the  appellee  that  he  was  jerked  oflE  at  18th  street. 

The  appellee  could  have  had  no  notice  of  this  defense,  and 
therefore  no  preparation  to  meet  it.  The  appellant,  however, 
must  have  known  that  it  intended  to  make  it,  and  therefore 
might  have  had  the  corroborating  testimony  of  the  other  m^n, 
if  not  of  the  police  on  the  patrol  wagon.  The  latter  taking 
the  appellee  from  the  shanty,  would  not  know  from  that  only, 
where  he  was  hurt.  It  is  probable  that  the  visit  to  the  hos- 
pital was  induced  by  some  information  the  a])pellant  had  of 
the  claim  made  by  the  appellee,  and  may  imply  that  the  claim 
now  made  is  not  an  afterthought  of  the  appellee.  The  witness 
who  picked  him  np  testified  that  when  he  picked  him  up,  he 
didn't  seem  to  like  to  tell  how  it  happened,  sort  of  hedging 
about  the  accident,  and  that  there  was  no  blood,  which  rather 
taxed  the  credulity  of  the  jury. 

Many  witnesses  testified  that  on  tickets  to  Archer  avenue, 
the  appellant  carried  to  ISth  street  without  objection. 
Whether  the  appellee  gave  a  true  account  of  the  manner  in 
which  he  got  hurt,  whether  the  stopping  of  the  train  was 
dependent  upon  notice,  whether  he  was  rightfully  a  passenger 
after  passing  Archer  avenue,  were  all  questions  of  fact,  upon 
which  the  appellee  put  in  abundance  of  evidence  to  sustain 
the  verdict,  if  there  had  been  none  to  the  contrary.  There  is 
no  intrinsic  improbability  in  any  part  of  the  story  of  appellee; 
wo  have  no  means  of  knowhig  that  it  is  not  true  in  all  its 
parts. 

It  is  not  an  argument  that  we  can  heed,   that  a  jury  will 
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generally  find  against  a  railroad;  the  law  requires  ns  to 
respect  their  verdict  as  their  honest  conviction  of  what  tlie 
truth  is.  We  agree  with  the  counsel  of  the  appellant  as  to  the 
absurdity  of  referring  the  jury,  by  the  instructions,  to  a  decla- 
ration of  twelve  verbose  counts,  to  find  out  what  the  issues 
wore;  but  we  are  not  empowered  to  reform  that  practice.  It 
stands  upon  higher  authority.  See  cases  cited  in  North  C. 
C.  Ry.  Co.  v.  Gatska,  27  HI.  App.  518.  And  if  some  of  the 
counts  were  without  evidence  to  support  them,  the  appellant 
might  ask  instructions  as  to  those  particular  counts.  Han.  & 
St.  J.  R.  R.  Co.  V.  Martin,  111  111.  219. 

The  appellants  complain  of  the  refusal  of  an  instruction  as 
to  the  credibility  of  the  appellee  as  a  witness.  If,  as  of  riglit, 
they  were  entitled  to  an  instruction  on  that  subject,  the  one 
asked  seems  objectionable.  No  full  equivalent  for  it  was 
given.  But  is  that  subjecta  part  of  the  law  of  the  case  to  which, 
by  statute,  instructions  are  limited  ?  We  have,  before  thiscase, 
hesitated  upon  that  point  Trott  v.  Wolfe,  35  111.  App.  163; 
Central  Warehouse  Co.  v.  Sargeant,  40  111.  App.  438;  John- 
son V.  People,  40  111.  App.  382. 

"  The  court  can  not  instruct  who  to  believe  and  who  to  dis- 
believe. There  is  no  artificial  rule  of  belief  to  control  the 
minds  of  a  jury."     Clevenger  v.  Curry,  81  III.  432. 

The  court  instructed  the  jury  that  "  if  at  the  time  of  the 
accident,  the  plaintiff  was  exercising  ordinary  care,"  etc.  By 
itself  this  is  wrong,  as  the  appellant  urges,  and  excludes  from 
the  jury  the  question  whether  he  was  negligent  in  going  out 
to  the  lower  step.  C,  M.  &  St.  P.  R.  R.  Co.  v.  Ilalsey,  133 
111.  248. 

But  in  terms  the  jury  were  told  that  "  if  the  plaintiff  did 
not  exercise  ordinary  care  in  going  out  and  standing  on  the 
platform,  that  is,  if  he  was  guilty  of  negligence,  then  he  can 
Lot  recover."  Practically,  that  was  a  definition  that  "  the 
time  of  the  accident "  was  not  limited  to  the  instant  of  the 
casualty.     P.,  D.  &  E.  R.  R.  Co.  v.  Berry,  17  111.  App.  47. 

A  witness  for  appellant  had  testified  that  a  train  with  such 
coupling  as  was  used,  could  not  jerk.  On  cross-examination 
he   was  asked  whether  an  engine  alone  could  be   made  to 
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jerk,  and  the  counsel  for  appellant  objecting,  the  court  refused 
to  hear  him  state  why,  and  permitted  the  question. 

Nothing  material  was  elicited,  but  the  refusal  to  hear  is 
alleged  to  be  error.  C.  &  A.K  K  Co.  v.  Shenk,  131  III.  283, 
is  cited. 

The  refusal  to  hear  was  not  there  held  to  bo  error,  but 
excuse  for  the  omission  of  counsel  to  state  what  he  expected 
to  prove  by  an  offered  witness,  in  accordance  with  the  rule 
followed  here  in  Qaffield  v.  Scott,  33  111.  App.  317. 

The  application  to  remove  the  cause  to  the  Circuit  Court  of 
the  United  States,  .should  have  been  made  to  that  court. 
Kaitel  V.  Wylie,  38  Fed.  Eep.  865.  the  Superior  Court 
therefore  rightly  denied  it. 

The  damages  awarded,  $5,000,  can  not  be  regarded  as  so 
excessive  as  to  justify  a  reversal.  The  appellee  is  a  carpenter, 
was  earning  $2.50  to  $3  per  day;  is  incapacitated  from  follow- 
ing bis  trade. 

He  was  but  twenty-nine  years  of  age.  His  money  loss, 
overlooking  all  else,  may  well  eqi\al  the  amount. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


The  a.  R.  Beck  Lumber  Company 

V. 

Edward  A.  Halsey. 


4r"3i5 

50    460 
60    468 

41    3491 
62    1&3 


Trustf  Deeds — ForecloHure — Meehanie'a  Lien — Verified  Statement — 
Sees,  4  and  35,  Chap,  82,  R,  S. 

1.  The  filing  of  a  statement  as  required  by  Sec.  4,  Chap.  82,  R.  S.,  is  a 
condition  precedent  to  the  right  to  a  Uen,  and  a  failure  to  comply  with  the 
requirements  of  the  statute  in  that  respect  prohibits  the  enforcement  of 
the  lien. 

2.  In  the  case  presented,  this  court  holds  that  the  affidavit  filed  is  not  a 
sufficient  verification  of  the  statement  of  account  or  claim« 


[Opinion  filed  July  80,  1891.] 
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Appeal  from  the  Circuit  Court  of  Cook  County;  tho  lion. 
LoBiN  C.  Collins,  Judge,  presiding. 

Messrs.  Young  &  Makeel,  for  appellant. 

Mr.  John  A.  Eyerson,  for  appellee. 

MoRAN,  P.  J.  Appellee  filed  a  bill  to  foreclose  a  trust 
deed  on  a  lot  therein  described,  and  made  appellant  a  defend- 
ant. Appellant  filed  a  cross-bill  to  enforce  a  mechanic's  lien 
for  material  furnished  to  the  owner  of  the  lot,  and  used  in  a 
building  erected  thereon. 

Appellee  answered  the  cross-bill,  and  the  matter  was  referred 
to  the  master,  who  reported  against  appellant's  right  to  a  lien, 
which  report  was  confirmed  by  the  court,  and  a  decree  entered 
dismissing  the  cross-bill.  Two  grounds  are  tirged  by  apj)ellee 
as  sustaining  the  decree  that  appellant  is  not  entitled  to  a  lien  : 

Ist.  That  it  failed  to  file  a  verified  statement  of  account  or 
demand  as  required  by  Sec.  4,  Chap.  82,  R.  S. 

2d.  That  no  statement  to  the  owner  was  made  as  pre- 
scribed in  Sec.  35,  Chap.  82,  R.  S. 

Ap])ellant'8  counsel  has  argued  elaborately  that  the  second 
objection  is  not  good  to  prevent  appellant  from  having  a  lien, 
under  the  circumstances  of  tJiis  case.  Whether  this  conten- 
tion is  correct  or  not,  we  are  not  disjiosed  to  consider,  as  we 
regard  the  first  objection  as  fatal  to  appellant's  claim  of  lien. 

The  only  verification  of  appellant's  statement  of  account  or 
demand,  filed  with  the  clerk  of  tlie  Circuit  Court,  was  the  fol- 
lowing affidavit,  whicli  was  appended  thereto : 

''William  McLaren,  being  duly  sworn,  npon  oath  says,  that 
he  is  an  employe  and  agent  of  the  above  mentioned  A.  R 
Beck  Lumber  Co.,  and  has  been  such  agent  for  a  number  o^ 
years  last  past;  that  he,  as  the  agent  of  said  company,  sold  to 
said  George  M.  Harper  the  materials  mentioned  in  the  above 
statement,  and  that  the  said  balance  of  »$1 13.77  above  set  forth, 
is  now  due  said  company  on  account  of  materials  so  furnished 
for  the  building  situate  upon  said  premises  liereinbefore 
described." 

This  affidavit  is  identical  in  its  substantial  statements  with 
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the  one  considered  by  the  Supreme  Conrt  in  McDonald  v. 
Eosengarten,  134  111.  126,  and  by  this  court  in  same  case  re- 
ported in  35  III.  App.  71,  and  is  subject  to  the  same  criticisms. 
It  is  no  verification  of  the  statement  of  account  or  claim.  Tlie 
tiling  of  such  a  statement  of  account  or  demand  verified,  is  a 
condition  precedent  to  the  right  to  a  lien,  and  a  failure  to 
comply  with  the  requirements  of  the  statute  in  that  respect 
prohibits  the  enforcement  of  the  lien. 

The  decree  dismissing  the  cross-bill  for  a  lien  was  correct, 
and  must  be  affirmed. 

Decree  afflrined. 


Charles  Spiegel  and  Louis  Isenberger. 

Negotiable  Instruments  —  Note  —  Action  on  —  Practice — Deposition — 
Motion  to  Suppress, 

1.  A  court  in  signing;  a  bill  of  excepiionn,  and  thereby  ninkingf  that 
which  otherwise  would  not  be,  a  part  of  the  record,  states  only  facts  that 
have  already,  to  the  knowledtce  of  the  court,  occurred;  and  it  d  >e8  not  and 
can  not  make  something;  which  has  not  taken  place,  and  which,  so  far  as  the 
court  knows,  may  never  take  place,  a  part  of  the  record. 

2.  It  is  not  in  the  power  of  a  court  to  allow  parties  by  agree  men  t  among 
themselves,  to  make  its  record.  The  record,  so  f.tr  as  a  bill  of  exceptions  is 
concerned,  is  that  which  the  court  m^ikes,  and  parties  can  not,  by  an  agree- 
ment between  themselves  incorporated  into  a  bill  of  exceptions  or  otherwise, 
make  that  apart  of  the  record  of  a  cause  which  the  court  does  not,  upon  its 
own  knowledge,  certify  has  already  taken  place. 

3.  The  readin;;  of  a  deposition  upon  the  trial  of  a  cause  and  the  incor- 
poration of  it  into  the  bill  of  exceptions,  prepared  for  the  purpose  of  showing 
what  took  place  upon  the  trial,  do  not  make  it  a  part  of  the  record  which 
the  court  made  upon  a  motion  to  suppress  the  same  some  weeks  before. 

4.  In  an  action  brought  to  recover  upon  a  promissory  note,  the  defendant 
pleading  the  general  issue,  and  specially,  breach  of  warranty  as  to  quality, 
this  court  holds  as  proper  the  allowance  in  evidence  of  a  part  of  the  deposi- 
tion of  one  of  the  plaintiffs,  being  an  itemized  bill  covering  the  goods  sold, 
that  the  objection  that  the  same  is  not  sworn  to  is  not  well  taken,  and  de- 
clines to  interfere  with  the  judgment  for  the  plaintiffs. 
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Appeal  from  the  Snperior  Court  of  Cook  Connty;  the  Hon. 
Elliott  Anthony,  Judge,  presiding. 

In  this  action  it  appeared  that  the  defendant  below  bought 
a  bill  of  liquor  of  appellees  for  the  total  price  of  $1,104.12, 
paying  therefor  the  sum  of  $300  in  cash  and  making  bis  two 
promissory  notes,  each  for  the  sum  of  $402.06,  dated  October 
22,  1888,  and  payable  respectively  in  sixty  and  ninety  days 
thereafter.  Appellant  received  the  liquors  in  April,  1888, 
and  paid  the  $300  in  cash  at  the  time  he  gave  the  notes, 
namely,  at  their  date.  Appellant  claimed  that  upon  the 
receipt  of  the  goods  he  placed  them  in  store  and  did  not  make 
any  examination  so  as  to  ascertain  tlieir  kind  or  quality  until 
some  time  after  suit  was  brought  on  one  of  his  notes.  On  tlie 
13th  of  December,  1888,  appellant  wrote  to  Mr.  Charles  Spiegel 
the  following  letter: 

*'  Chicago,  Dec'r  13,  1888. 
"  Mr.  Chas.  Spiegel,  Esq.: 

"As  it  is  impossible  for  me  to  pay  your  note  at  the  stipulated 
time,  I  would  kindly  ask  you  to  extend  the  same  for  a  short 
time  as  the  certain  N.  N.,  of  whom  you  are  aware,  has  not 
appeared  as  yet,  because  his  affairs  will  be  only  settled  on  Jan- 
uary 12th  in  Berlin,  otherwise  I^would  have  settled  the  matter 
long  ago. 

'^  Hoping  you  will  grant  ray  request,  for  which  I  will  be 
thankful  to  you,  I  remain, 

"  Tours, 

(Sgd.)      "  Carl  Schwarze.'* 

And  on  January  23,  1889,  appellant  wrote  this  letter: 

"Chicago,  January  23,  1889, 
"  Messrs.  Spiegel  &  Isenberger, 

New  York  City. 
"  One  of  the  notes  owing  you,  amounting  to  $402.06, 1  have 
paid  to-day  through  my  banking  house,  Wasmansdorff  & 
Heineman.  The  other  note  still  running  and  amounting  to 
$402.06,  which  you  promised  me  to  extend,  I  ask  you  to  renew 
and  send  to  me  for  acceptance.     The  collections  and  conse- 
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qncntly  also  the  basiDess,  are  60  bad  generally  as  it  lias  not  been 
for  years. 

** Awaiting  your  early  reply,  I*  sign, 

"  Eesp'y, 
(Sd.)    "  Carl  Schwarze." 

After  suit  was  brought  the  defendant  wrote  as  follows : 

"  Chicago,  January  26,  1889. 
*'  Messrs.  Spiegel  &  Isenberger, 

New  York. 

"  Keferring  to  my  letter  of  24th  inst,  in  which  I  informed 
you  that  I  only  owe  you  one  note  amounting  to  $402.06, 
because  the  other,  amounting  to  $402.06,  was  paid  by  me  on 
the  23rd  inst.,  I  now  beg  to  inform  you  respectfully,  that  I 
received  yesterday  through  a  deputy  sheriff  a  summons  from 
the  Superior  Court  here,  according  to  which  you  have  sued 
me  for  the  amount  of  $1,000,  appearance  to  take  place  on  the 
lirst  Monday  in  February,  1889.  Tour  last  friendly  letter,  in 
which  you  declared  yourself  willing  to  extend  the  date  of  the 
above  mentioned  note  of  $402.06,  made  me  think  that  we 
mutually  understood  each  other,  but  I  now  see  that  I  am  treated 
by  you  in  a  manner  which  does  not  place  your  business  in  a 
good  light.  Either  you  take  back  at  once  the  suit  entered 
against  me  and  send  me  without  delay  the  above  mentioned 
extended  note  for  acceptance,  or  I  must  take  other  means  for 
my  justification  resp.  the  upholding  of  my  credit. 

"Awaiting  your  imraediate  reply,  I  remain, 

"  Respectfully, 

(Sd.)     ''  Carl  Schwarze." 

On  the  5th  day  of  February,  1889,  appellant  filed  to  the 
action  of  the  plaintiffs  ]iis  plea  of  the  general  issue,  and  also 
an  affidavit  by  him  made,  that  he  verily  believed  he  had  a 
good  defense  to  the  suit  upon  the  merits,  to  the  whole  of  the 
plaintiffs'  demands. 

On  the  22d  day  of  May,  appellant  filed  a  special  plea,  set- 
ting forth  that  the  note  upon  which  suit  was  brought  was 
given  as  a  part  of  the  purchase  price  of  rum,  gin,  cognac  and 
other  liquors  sold   by  appellees  to  him,  which  liquors  appel- 
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Ices  warranted  to  be  imported,  of  fnll  proof  and  nndilnted, 
and  tliat  the  liqnors  sold  were  not  imported,  nor  of  full  proof, 
nor  undiluted,  bat  were  domestic  liqnors,  of  low  proof  and 
greatly  dilated,  and  worth  $600  only,  wherefore  the  considera- 
tion of  said  promissory  note  sned  on  has  wholly  failed.  The 
plaintiff  replied  denying  tliat  he  warranted  the  goods  and  upon 
issue  thus  formed  the  cause  was  tried. 

Appellant  had  before  the  institution  of  said  suit,  paid  one 
of  tiie  promissory  notes.  The  deposition  of  Charles  Spiegel 
having  been  taken  in  said  case,  appellant  on  October  4,  1S90, 
moved  to  suppress  the  same,  which  motion  was  overruled. 
The  cause  afterward  coming  on  for  trial,  a  jury  was  waived 
and  the  matter  submitted  to  the  court.  The  court  found  for 
the  plaintiffs  the  sum  of  $447.84.  A  motion  for  a  new  trial 
was  overruled,  and  judgment  was  entered  on  the  finding,  from 
which  judgment  this  appeal  was  taken. 

.ilessrs.  KuAus,  Mayer  &  Stein,  for  appellant. 

Messrs.  IIofheimer  &  Zeislkr,  for  appellees. 

Waterman,  J.  The  motion  to  suppress  the  deposition  of 
Charles  Spiegel,  was  made  upon  the  following  grounds: 

"1.  It  does  not  appear  that  said  Charles  Spiegel  resided 
or  resides  more  than  one  hundred  miles  from  the  court  house 
in  said  Cook  County,  or  was  at  the  time  of  the  taking  of  his 
said  deposition,  or  now  is,  a  non-resident  of  said  Cook  County, 
Illinois.  2.  No  affidavit  was  filed  in  pursuance  of  Sec.  25 
of  the  Act  on  Evidence  and  Depositions." 

The  bill  of  exceptions  taken  upon  the  overruling  of  said 
motion,  does  not  show  the  deposition,  but  contains  the  follow- 
ing statement: 

''All  parties  being  present  in  open  court,  said  motion  to 
suppress  said  deposition  came  up  for  hearing,  and  in  support 
thereof  the  defendant  introduced  the  deposition  of  said  Charles 
Spiegel,  which  deposition  it  was  agreed,  by  and  between  coun- 
sel for  said  parties  in  open  court,  was  and  is  the  same  deposi- 
tion as  that  to  bo  incorporated  in  the  bill  of  exceptions  of  the 
proceedings  at  the  trial  of  said  cause." 
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A  deposition  of  Charles  Spiegel  was  afterward  read  upon 
the  trial  of  said  cause,  but  the  readinoj  of  such  deposition  and 
the  incorporation  of  it  into  the  bill  of  exceptions  prepared  for 
the  purpose  of  showing  what  took  place  upon  the  trial,  do 
not  make  it  a  part  qf  the  record,  which  the  court  made  upon 
the  motion  to  suppress  said  deposition,  more  than  a  month 
prior  to  said  trial. 

A  conrt  in  signing  a  bill  of  exceptions,  and  thereby  making 
that  which  otherwise  would  not  be,  apart  of  the  record,  states 
only  facts  that  have  already,  to  the  knowledge  of  the  court, 
occurred,  and  it  does  not.  and  can  not,  make  something  which 
has  not  taken  place,  and  which,  so  far  as  the  court  knows,  may 
never  take  place,  a  part  of  the  record.  It  is  not  in  tlie  power 
of  a  court  to  allow  parties,  by  agreement  among  themselves, 
to  make  its  record.  Harding  v.  Brophy,  133  111.  39;  Moore 
V.  Bolin,  5  111.  App.  566.  The  record,  so  far  as  a  bill  of  ex- 
ceptions is  concerned,  is  that  which  the  court  makes,  and  parties 
can  not,  by  an  agreement  between  themselves,  incorporated  into 
a  bill  of  exceptions,  or  otherwise,  make  that  apart  of  the  record 
of  a  cause,  wliich  the  court  does  not,  upon  its  own  knowledge, 
certify  has  already  taken  place.  The  bill  of  exceptions,  there- 
fore, filed  October  6,  1890,  made  upon  the  overruling  of  the 
motion  to  suppress  said  deposition,  fails  to  show  what  the 
deposition  was,  because  the  conrt  at  said  date  could  not  pos- 
sibly know  what  deposition  would  be  incorporated  in  the  bill 
of  exceptions  of  the  proceedings  of  the  trial,  nor  even  that 
there  would  be  any  bill  of  exceptions  whatever  of  such  trial, 
or  indeed,  that  there  ever  would  be  a  trial  of  said  cause. 
When  the  cause  came  on  for  trial,  appellants  did  not  then 
renew  their  motion  to  suppress  said  deposition,  nor  did  they 
have  incorporated  in  the  bill  of  exceptions  taken  upon  said 
trial,  the  statement  that  said  deposition  is  the  one,  which,  on 
October  4th,  they  had  moved  to  suppress,  and  which  is  men- 
tioned in  the  bill  of  exceptions  filed  October  6tli. 

The  bill  of  exceptions  taken  upon  the  trial  of  the  cause 
fails  to  show  either  the  caption  of  the  deposition,  the  certifi- 
cate of  the  person  taking  the  same,  or  the  commission  under 
which  it  was  taken,  or  whether  there  ever  was  either  caption, 
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certificate  or  commission;  but,  upon  the  trial  no  objection  was 
made  on  account  of  the  absence  of  either  of  these,  or  because 
of  any  want  or  insufficiency  of  notice  of  the  taking  of  the 
same,  and  we  can  not,  upon  the  record  as  presented  to  us,  say 
whether  any  of  the  grounds  upon  which  ^the  motion  to  sup- 
press was  made«  were,  or  were  not  well  taken. 

In  this  deposition  Charles  Spiegel,  after  testifying  to  the 
sale  of  the  liquors,  describing  the  same  as  whisky,  Holland 
gin,  sherry  and  prune  juice,  amounting  to  $1,004.12,  said : 
"  Herewith  I  oflfer  an  itemized  bill  of  his  account  marked 
Exhibit*  A,'  showing  in  detail  the  merchandise  he  purchased," 
to  the  reading  of  which  Exhibit  "A,"  as  well  as  the  introduc- 
tion thereof  in  e%^idonce,  appellant  then  and  there  objected, 
and  has  assigned  the  overruling  of  his  objection  as  error. 

Exhibit  ''A"  was  not,  as  appellant's  counsel  seem  to  con- 
sider, introduced  as  a  copy  of  the  invoice  furnished  appel- 
lant, to  produce  which  no  notice  had  been  given.  The  exhibit 
was  merely  a  brief  and  expeditious  way  of  stating  the  details 
of  what  the  witness  had  already  stated  in  gross — that  is,  it 
was  the  giving  of  a  written  statement  by  him  of  the  items 
which  went  to  make  up  the  sum  total  of  the  purchase,  a  method 
of  testifying  in  very  frequent  use,  and  concerning  which  the 
witness  might  have  been  interrogated  as  to  every  item,  for 
the  purpose  of  showing  what  recollection  he  had  as  to  the 
numorouB  prices  and  items  concerning  which  he  in  this  way 
testified. 

The  objection  made  thereto,  that  the  same  is  not  sworn  to, 
is  not  well  taken,  because  the  same  is  sworn  to  by  the  witness 
in  his  statement  that  it  is  an  itemized  bill  of  appellant's  account, 
showing  in  detail  the  merchandise  purchased,  and  in  effect,  he 
did  testify  that  the  contents  of  the  exhibit  are  true  and  correct, 
whether  he  made  use  of  that  identical  language  or  not 

As  to  the  facts  of  the  case,  we  see  no  reason  for  interfering 
with  the  conclusion  arrived  at  bv  the  court  below.  Hearing 
and  seeing  the  witnesses,  as  it  did,  its  opportunity  for  arriving 
at  a  correct  conclusion  was  better  than  ours.  It  may  be,  as 
appellant  testifies,  that  he  did  not  examine  and  thereby  ascer- 
tain the  quality  of  these  goods  until  a  considerable  time  after 
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suit  was  brought,  that  is,  as  he  says,  until  about  March  or 
April,  1889;  but  if  so,  we  are  at  a  loss  to  know  upon  what  he 
predicated  his  solemn  oath,  made  on  the  2Sth  day  of  January, 
1889,  that  he  had  a  good  defense  upon  the  merits,  to  the  whole 
of  this  promissory  note,  which  only  live  days  before  he  had 
written  concerning,  asking  that  it  might  be  extended,  without 
making  a  hint  of  any  defense  he  bad  thereto. 

The  judgment  of  the  Circuit  Court  will  be  aflSrmed. 

Judgment  affirmed. 
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Robert  Crawford  Ji  ^ 

V. 

Mathias  Schmitz,  Conservator,  etc. 

SaUn — Choses  in  Action  Concealed  in  Article  Sold — Executions — Juris- 
diction. 

1.  Chosea  in  action  are  not  subject  to  seizure  and  sale  under  execution. 
This  in  the  common  law  rule  and  obtains  in  this  State. 

2.  The  purchaser  at  a  sale  under  an  execution  of  a  trunk  containing, 
among  other  things,  bonds,  notes,  coupons,  deeds  and  the  like,  obtains  no 
title  thereto.  They  remain  the  property  of  their  owner  and  in  converting 
them  to  his  own  use  the  purchaser  takes  the  proceeds  in  trust  for  the  true 
owner. 

3.  Except  in  cases  where  the  subject-matter  is  wholly  foreign  to  the 
jurisdiction  of  a  court  of  chancery,  and  incapable  of  being  brought  before  it, 
even  by  consent,  the  objection  that  there  is  an  adequate  remedy  at  law  must 
be  iujiisted  upon  in  the  trial  court,  and  if  not,  must  be  considered  as  waived 
herein. 

[Opinion  filed  July  30,  1891.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Murray  F.  Tdley,  Judge,  presiding. 

In  this  case  it  appeared  that  on  May  7,  1889,  a  judgment  in 
forcible  detainer  was  rendered  by  a  justice  of  the  peace  against 
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one  Richard  Martin,  for  possession  of  premises^  occupied  by 
him,  and  that  on  May  14,  18S9,  a  writ  of  restitution  for  tlie 
premises  was  issued,  with  execution  for  $3.95  costs.  The  writ 
was  executed  by  one  Rudolph  Stenzel,  who  on  the  execution 
levied  upon  one  trunk  and  contents  and  one  box  and  contents, 
and  on  May  26,  1889,  sold  the  same  to  the  highest  bidder  for 
$8;  that  the  property  was  bid  oflE  for  ap^iellant,  Robert  Craw- 
ford, who  paid  the  person  making  the  bid  a  quarter  of  a  dol- 
lar, and  then  paid  the  constable  making  the  sale  $8;  that  said 
Crawford  tliought  the  property  he  purchased  was  worth  about 
$12;  that  about  a  week  after  the  sale  said  Crawford  found  in 
the  bottom  of  the  trunk  under  a  newspaper  a  note  for  $2,000, 
with  two  coupons  for  $65  each,  and  secured  by  a  trust  deed; 
also  eight  city  of  Chicago  water  bonds,  for  $50  each,  three 
Cook  county  bonds  for  $100  each,  and  one  Government  bond 
for  $200.  Crawford  afterward  sold  the  bonds  and  one  of  the 
interest  coupon  notes  for  $965. 

It  also  appeared  that  Richard  Martin  and  Nicholas  Gehrig 
were  one  and  the  same  person,  and  that  said  Gehrig  was  the 
owner  of  the  note,  trust  deed  and  bond,  and  having  been  for 
two  or  three  years  insane,  was  on  October  12,  18S9,  adjudged 
insane  by  the  County  Court  of  Cook  County,  and  on  the  22d 
of  November,  1889,  appellee  was  appointed  conservator  of  his 
estate. 

The  conservator,  Mathias  Schmitz,  upon  being  so  appointed, 
demanded  the  bonds,  coupons,  note  and  trust  deed  of  Crawford, 
who  by  order  of  the  Probate  Court,  delivered  to  the  com- 
plainant the  note,  trust  deed  and  one  of  the  coupons,  but 
refused  to  deliver  the  remaining  coupon,  or  any  of  the  bonds, 
or  to  pay  over  any  of  the  money  he  had  received;  whereupon 
appellee  filed  his  bill,  setting  up  the  foregoing,  also  that  the 
property,  namely,  the  bonds,  coupons  and  note,  were  obtained 
by  Crawford  by  fraud,  and  by  virtue  of  a  conspiracy  with  the 
constable.  Crawford  appeared  and  answered  the  bill,  deny- 
ing the  allegations  of  the  bill,  but  did  not  make  the  defense 
that  the  complainant  had  a  plain  and  adequate  remedy  at  law. 
Upon  the  hearing  the  court  found  that  Crawford  became  pos- 
sessed of  the  notes  and  bonds  fraudulently,  and  that  he  held 
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the  same  as  trustee  for  said  Gehrig,  and  decreed  that  he  pay 
tlic  complainant  $1,056.67,  from  which  decree  Crawford 
appealed. 

Mr.  Sylvester  G.  Abbott,  for  appellant. 

The  presumption  of  law  is  in  favor  of  the  regularity  of 
sheriflfs  sales,  and  sales  by  a  constable  stand  upon  the  same 
footing.  West  v.  Cooper,  19  Ind.  1;  Eggers  v.  Redwood,  50 
Iowa,  204;  Child  v.  McChesney,  20  Iowa,  431;  Shields  v.  Miller, 
9  Kansas,  390. 

In  support  of  onr  second  proposition,  we  refer  to  the  fol- 
lowing: "As  little  as  you  have  to  do  with  the  inadequacy  of 
price  at  which  it  is  said  the  land  was  sold,  if  the  sale  was  fair, 
and  in  other  respects  legal,  inadequacy  of  value  given  for 
liroperty  sold  at  public  auction  was  never  yet  supposed,  much 
less  decided,  to  be  a  ground  for  invalidating  the  sale."  (This 
was  action  of  ejectment.)  Lessees  of  Cooper  v.  Galbrailh,  3 
Wash.  C.  C.  557. 

The  rule  in  referer.ce  to  judicial  sales  is,  that  in  the  absence 
of  all  fraud  and  unfairness,  mere  inadequacy  of  price,  how- 
ever gross,  does  not  invalidate  the  sale.  Brittain  v.  Handy, 
20  Ark.  381;  Miller  v.  Fraley,  21  Ark.  23. 

In  the  case  of  Van  Dyke  v.  Martin,  a  bill  was  filed  in  chan- 
cery to  set  aside  a  sale,  and  the  court  says:  *'The  charge  of 
tampering  with  and  keeping  away  bidders  is  directly  and  pos- 
itively denied.  There  is  nothing  left  but  the  simple  charge 
that  the  price  was  grossly  inadequate.  Is  this  sufficient?  We 
think  not.  We  have  not  found  a  case  where  a  regular  sher- 
iff's sale,  under  ordinary  process,  has  been  set  aside  for  simply 
inadequacy  of  price."     Van  Dyke  v.  Martin,  53  Ga.  223. 

And  the  complainant  having  failed  to  prove  any  collusion 
or  conspiracy  in  reference  to  the  property  in  question  between 
Crawford  and  his  co-defendants,  or  either  of  them,  or  any 
other  person,  and  having  failed  to  prove  any  fraud  or  unfair- 
ness on  the  part  of  Crawford  in  any  way,  leaves  nothing  but 
the  inadequacy  of  price  on  which  to  ask  that  the  property 
acquired  be  restored. 

**  From  inadequacy  of  price  a  probable  presumption  of  fraud 
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raaj  be  created,  but  it  was  never  held,  per  se^  sufficient  to  inval- 
idate a  sale,  and  it  may  be  explained  away  and  accounted  for." 
Hart  V.  Bleight,  3  T.  B.  Monroe  (19  Ky.),  273. 

In  the  case  of  Hanson  v.  Barbour  a  motion  was  filed  to 
quash  a  sheriff's  sale  on  the  ground,  first,  of  fraud  and  collusion 
between  sheriff  and  purchaser;  second, sale  on  credit  and  inad- 
equacy of  price.  The  court  says:  ''We  concur  with  the  court 
below  in  believing  that  the  evidence  is  insufficient  to  prove 
any  collusion  in  the  sale."  "  A  bidder,  who  appeared,  profess- 
ing liimself  to  be  the  agent  of  the  plaintiff,  had  once  or  twice 
declared  he  would  bid  no  more,  and  told  the  sheriff  to  strike 
it  off  to  the  purchaser,  which  he  did."  "Another,  who  acted 
as  the  provisionary  agent  of  the  plaintiff,  complained  that  it 
was  cried  off  too  low.  Tiie  sheriff  declared  he  would  again 
set  it  up,  but  the  purchaser  objected;  and  after  the  sheriff  had 
conversed  with  the  purchaser  in  private,  he  declined  setting 
up  the  land  again.  We  can  not  infer  from  this  private  inter- 
view that  there  was  collusion,  especially  as  the  testimony  is 
utterly  silent  as  to  any  improper  communication  between 
them.  There  is,  then,  left  only  inadequacy  of  price  from 
which  unfairness  can  be  inferred,  which  is  a  circumstance  yer 
86  not  sufficient  to  warrant  the  presumption  of  fraud  under 
the  circumstances  of  this  case."  Hansford  v.  Barbour,  3  Mar- 
shall (10  Ky.)  515  star  paging.  To  the  same  effect  see  Mer- 
coreau  v.  Priest,  3  K  J.  Eq.  (2  Green)  460;  Watt  v.  McGal- 
liard,  67  111.  516;  Newton's  Heirs  v.  Bank,  22  Ark.  28-9; 
Hardy  v.  Hurd,  15  Ark.  188-9;  Brenshaw  v.  Moffitt,  6  Ind. 
465;  Roe  v.  Ross,  2  Ind.  99;  Craig's  Adm.  Appeal,  77  Pa.  St. 
448;  Greenup  v.  Stoker,  12  III.  24;  Gibbons  v.  Bressler,  61 
111.  Ill;  Pickering  v.  Driggers,  59  111.  65;  O'Callaghan  v. 
O'Callaghan,  91  III.  228. 

In  the  last  case  above,  a  house  and  lot  valued  at  $4,000  was 
sold  for  the  sum  of  $10,  still  the  court  refused  to  set  aside 
the  sale. 

All  of  the  above  cases  relate  to  the  sale  of  real  estate.  A 
careful  examination  of  the  authorities  has  disclosed  very  few 
instances  where  it  has  been  sought  to  set  aside  the  sale  of  per- 
sonal property,  and  we  call  attention  to  the  following  case  as 
one  making  a  distinction  between  the  two  classes  of  property. 
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The  case  of  Swires  v.  Brotherline,  41  Pa.  St.  page  135,  was 
where  a  portable  steam  saw  mill,  valued  at  $1,500,  was  sold 
for  the  snm  of  $20  at  a  judicial  sale.  There  was  but  one 
bidder  and  that  bidder  was  the  crier  himself,  but  the  court 
refused  to  impeach  the  sale  either  on  the  ground  of  fraud  or 
inadequacy  of  price,  the  court  saying,  on  page  140  of  this 
decision:  "Courts  having  control  of  writs  or  execution,  do 
sometimes  treat  gross  inadequacy  of  price  as  a  reason  \  for 
setting  aside  sales  of  real  estate;  but  personal  property,  fairly 
advertised,  fairly  cried  and  fairly  knocked  down,  must  go  for 
what  it  will  fetch." 

Were  there  irregularities  attending  the  sale?  It  is  con- 
tended that  the  sale  was  irregular,  and  reference  is  made  to 
section  12,  chapter  77,  which  provides  that  where  real  or 
personal  property  is  taken  on  execution,  if  the  same  is  sus- 
ceptible of  division,  it  shall  be  sold  in  separate  tracts,  lots  or 
articles,  etc.  This  section  applies  to  executions  issuing  from 
courts  of  record  and  does  not  apply  to  executio'ns  issuing  from 
the  office  of  a  justice  of  the  peace.   « 

Mr.  Louis  Weber,  for  appellee. 

If  the  property  in  fact  was  in  the  trunk  at  the  time  of  the 
levy  and  sale,  then  the  sale  was  void  for  the  following  reasons: 

1.  Because  the  constable  neglected  to  com}>ly  with  the 
requirements  of  the  statute  in  making  the  levy  and  sale. 

2.  Because  the  property  in  question  was  not  in  view  at 
the  time  of  the  levy  and  was  not  exposed  to  view  to  the  by- 
standers at  the  sale. 

3.  Because  the  property  was  sold  at  a  gross  inadequacy  of 
price. 

In  determining  the  question  whether  the  provisions  of  the 
statute  were  complied  with  in  making  the  levy  and  sale,  it  will 
be  necessary  to  examine  the  statute  which  fixes  the  duties  of 
constiibles  in  whose  hands  an  execution  is  placed. 

Sec.  88,  Chap.  79,  Hurd's  Revised  Statutes  of  Illinois,  which 
we  here  set  out  in  haec  verba,  reads  as  follows: 

"  Every  constable  to  whom  an  execution  shall  be  delivered 
shall  indorse  on  the  back  of  the  same  an  exact  memorandum 
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of  tbe  day  and  hour  whon  the  same  shall  have  come  to  his 
hands,  and  shall  immediately  proceed  to  levy  the  same,  indoi-s- 
ing  also  on  the  back  of  the  execution  the  date  of  such  levy, 
and  make  an  exact  inventory  of  the  property  on  which  the 
same  shall  have  been  levied;  and  shall  appoint  a  day  and  hour 
for  the  sale  of  said  property,  giving  ten  days'  previous  notice 
of  such  sale,  by  advertisement  in  writing,  to  be  posted  up  at 
three  of  the  most  public  places  in  the  vicinity  where  the  sale 
is  to  be  made;  and  on  the  day  so  appointed,  the  said  constable 
shall  sell  the  property  so  levied  on,  or  so  much  thereof  as  may 
be  necessary  to  pay  the  judgment,  interest  and  costs,  to  the 
highest  bidder." 

By  referring  to  the  writ  of  restitution,  it  will  appear  that 
no  indorsement  was  made  of  the  day  and  hour  when  the  same 
came  into  the  hands  of  the  constable,  and  no  indorsement  was 
made  of  the  levy  and  no  inventory  of  the  property  was  made 
on  which  he  levied.  No  copy  of  the  ten  days'  notice  in  writ- 
ing appears  in  flie  record  of  the  proceeding  before  the  justice. 
The  constable  in  his  returp  on  the  writ  of  restitution,  attempts 
to  make  it  appear  that  some  of  these  requirements  were  com- 
plied with.     This  will  not  answer. 

It  was  held  in  Douglass  v.  Whiting,  28  111.  362,  that  *'  the 
ofliccr  as  soon  as  a  levy  is  made  should  indorse  it  on  the  exe- 
cution. It  is  not  sufficient  to  include  it  in  the  return  only. 
The  levy  and  return  are  distinct  things  and  both  should  be 
clear,  precise  and  explicit." 

This  was  also  held  in  the  case  of  Davidson  v.  Waldron,  31 
111.  130. 

The  property  in  question  should  have  been  in  view  at  the 
time  of  the  levy  and  sale.  We  contend  that  the  law  is  well 
settled  that  in  order  to  constitute  a  valid  levy  on  personal 
property,  the  property  must  be  seen  by  the  officer,  and  the 
saKie  rule  is  adopted  as  to  the  sale  of  the  property.  It  must 
be  seen  by  the  bidders  so  that  they  can  have  an  opportunity 
of  inspecting  the  goods  and  forming  an  estimate  of  their 
value. 

On  the  question  of  what  constitutes  a  valid  levy  on  personal 
property  we  cite  Davidson  v.  Waldron,  31  III.  130;  Havely 
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V.  Lowry,  30  111.  446;  Cresson  v.  Stout,  17  Johns.  116;  Logs- 
don  V.  Spivey,  54  III.  104;  Persels  v.  McConnell,  16  111.  App. 
526;  Kay  v.  Harconrt,  19  Wend.  495;  Haggerty  v.  Wilbur,  16 
Johns.  287;  Carey  v.  Briglit,  58  Penn.  St.  70;  Sheldon  v.  So- 
per,  14  Johns.  852. 

The  case  of  Haggarty  v.  Wilbur,  8ujp7*a^  is  a  case  where  an 
officer  made  levy  from  the  outside  of  a  locked-up  house,  of 
goods  within.  Although  some  articles  on  the  outside  were 
actually  seized,  the  court  in  this  case  says:  "The  inventory 
furnishes  tlie  means  of  ascertaining  what  goods  were  levied 
on.  It  may  be  safftly  laid  down  that  the  sheriff  must  have 
the  goods  under  his  view  and  within  his  power  to  constitute 
a  good  l^vy.  A  proclamation  of  a  levy  of  goods  locked  up 
and  not  within  the  view  of  a  sheriff  is  no  levy.  A  levy  made 
without  seeing  the  property  is  void. 

In  the  case  of  Sheldon  v.  Soper,  ^?^pr«5  it  appeared  that  the 
deputy  sheriff,  when  he  made  the  levy  under  an  execution, 
did  not  see  the  property  in  question,  or  know  Ellis  (the  judg- 
ment debtor)  owned  it,  and  at  the  time  of  the  sale  did  not 
know  that  it  belonged  to  Ellis,  but  he  put  up  some  articles 
specifically,  and  all  the  other  ])ersonal  property  generally, 
intending  thereby  to  sell  the  whole  of  the  personal  property 
of  Ellis. 

The  court  says  the  general  sale  of  the  property  under  the 
execution  would  not  pass  the  property;  the  sheriff  did  not 
even  know  the  goods,  or  pretend  to  sell  them  specifically,  and 
to  sanction  such  sales  would  open  a  door  to  innumerable  frauds. 

The  property  should  be  pointed  out  to  the  inspection  and 
examination  of  bidders  that  they  may  be  enabled  to  form  an 
estimate  of  its  value. 

In  the  case  of  Gary  v.  Bright,  svpra^  tlie  court  hold  the 
following  language  as  to  tlie  levy  :  '*  In  this  case  the  question 
was  only  whether,  as  to  part  of  the  goods  alleged  to  have  been 
sold,  there  ever  had  been  a  legal  levy.  A  mere  paper  levy 
is  no  levy  at  all,  and  a  sale  under  it  is  a  nullity  as  to  subse- 
quent executions,  creditors  and  purchasers.  A  man  might 
have  his  bed  sold  from  under  him  by  that  means  without  his 
knowing  it.  There  was  held  considerable  amount  of  personal 
property  levied  on,  but  the  sheriff  added  to  the  inventory 
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'all  other  personal  property,  in,  about,  and  connected  with 
the  said  colliery,'  and  without  having  ever  gone  down  into  the 
mines  or  seen  the  property,  ho  sold  under  that  description,  and 
left  the  whole  in  the  possession  of  the  defendants  in  the  exe- 
cution, from  whom  the  landlord  afterward  purchased  it" 

In  the  following  cases  it  was  decided  "  that  in  the  sale  of 
personal  property  under  an  execution,  the  property  sold  must 
be  present  where  it  can  be  seen  by  the  by-standers,  or  it  will 
be  void.  Bidders  should  have  an  opportunity  of  inspecting 
the  goods  and  forming  an  estimate  of  their  value.  This  is  the 
only  way  to  secure  fairness  and  competition  at  a  public  sale." 
Herod  v.  Bartley,  15  III.  58;  Minor  v.  Herriford,  25  111.  344; 
Havely  v.  Lowry,  30  111.  446;  Davidson  v.  Waldron,  31  111. 
120;  Chittenden  v.  Rogers,  44  III.  105;  Tibbets  v.  Jageman, 
68  111.  43. 

Upon  the  question  of  gross  inadequacy  of  price,  no  argu- 
ment is  needed  to  demonstrate  that  this  property,  consisting 
of  negotiable  bonds,  notes,  etc.,  worth  about  $3,000,  and 
claimed  to  have  been  purchased  for  $8,  was  a  gross  sacrifice. 

The  authorities  are  uniform  that  where  property  has  been 
sold  upon  execution  or  at  a  judicial  sale  at  a  grossly  inadequate 
price,  the  court  will  seize  upon  any  circumstances  indicating 
fraud  or  unfairness,  or  any  irregularity  in  the  manner  of  mak- 
ing the  sale,  to  afford  relief.  Hamilton  v.  Quiniby,  46  111.  90; 
Thomas  v.  Hebenstreit,  68  111.  115;  Eoseman  v.'  Miller,  84  111. 
297;  Morris  v.  Robey,  73  111.  462;  Davis  v.  Chicago  Dock 
Co.,  21  N.  E.  Rep.  830;  Berry  v.  Lovi,  107  111.  612-  Parker 
V.  Shannon,  27  N.  Rep.  625. 

The  slightest  circumstance  of  unfairness  raises  the  pre- 
sumption of  fraud.  Graff  en  v.  Burgess,  117  IT.  S.  192;  Schil- 
ling V.  Luitner,  43  N.  J.  Eq.  44;  Hunt  v.  Fischer,  29  Fed. 
Rep.  80;  Freeman  on  Executions,  2d  Vol.,  Sec.  304  I. 

Ap{.>ellant's  counsel  devotes  considerable  space  in  his  brief, 
in  an  exhaustive  argument  and  citation  of  law  to  the  effect 
that  "a  judgment  against  a  lunatic  is  binding,"  when  in  fact 
we  have  never  contended  the  converse  to  be  the  law.  We 
have  always  conceded  that  the  judgment  against  Gehrig  before 
the  justice  was  binding  on  him.     The  fact,  however,  remains 
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undisputed  that  Gehrig  was  at  the  time  of  the  levy  and  sale 
an  insane  person.  This,  we  apprehend,  the  court  will  take 
into  serious  consideration  in  determining  the  question  whether 
any  undue  advantage  was  taken  of  his  unfortunate  condition 
in  making  the  levy  and  sale  of  his  property  at  such  a  great 
sacrifice. 

Courts  of  equity  watch  with  the  most  zealous  care  every 
attempt  to  deal  with  persons  non  compos  mentis.  Whenever, 
from  the  nature  of  the  transaction,  there  is  not  evidence  of 
entire  good  faith,  or  the  act  is  not  seen  to  be  just  or  for  the 
benefit  of  these  persons,  courts  of  equity  will  set  it  aside  or 
make  it  subservient  to  their  just  rights  and  interests." 
Story's  Equity  Jurisprudence,  Sec.  22S. 

Appellant's  only  other  contention  which  we  consider  worthy 
of  any  consideration  is,  that  we  have  failed  to  show  fraud  on 
his  part,  on  which  the  prayer  of  the  bill  could  be  granted. 

The  courts  have  recognized  as  law  "  that  fraud  may  be 
implied  from  gross  inadequacy  of  price  alone."  Comstock  v. 
Purple,  49  III.  167;  Duncan  v.  Sanders,  50  111.  475;  Booker 
V.  Anderson,  35  111.  66;  Heberer  v.  Heberer,  67  111.  253;  Berry 
V.  Lovi,  107  111.  612;  Cook  v.  Jenkins,  30  Iowa,  452;  Hender- 
son v.  Sublet,  21  Ala.  — . 

In  the  case  of  Henderson  v.  Sublet,  supra,  the  court  says : 
"  Although  every  inadequacy  of  price  will  not  be  sufBcient  to 
set  aside  a  sale  of  lands  made  under  an  execution,  yet  when 
the  inadequacy  is  so  gross  as  at  once  to  shock  the  understand- 
ing and  conscience  of  an  honest  and  just  man,  it  will  of  itself 
authorize  a  court  to  set  aside  the  sale." 

Waterman,  J.  Appellant  has  urged  in  his  brief,  that  a 
judgment  against  an  insane  person  upon  whom  process  has 
been  duly  served,  is  not  necessarily  void,  and  that  when  it 
appears  that  all  the  proceedings  were  regular  and  the  judg- 
ment itself  just  and  equitable,  a  purchaser  theieunder  will  be 
protected  both  at  law  and  equity,  and  he  also  discusses  the  sit- 
uation in  which  purchasers  at  execution  sales  stand,  and  insists 
that,  as  Crawford  would  have  been  bound  by  his  bid  and  could 
not  have  had  the  sale  set  aside,  if  the  property  he  purchased 


3G()  Appellate  Courts  of  Illinois. 

Vol.  41.]  Crawford  v.  Schmitz. 

Lad  proven  entirely  different  from  what  he  expected,  and  was, 
therefore^  worthless,  he  is  consequently  entitled  to  hold  all 
that  he  unexpectedly  found  in  the  trunk,  the  contents  of  which, 
according  to  the  terms  of  the  sale,  he  declares  that  he  pur- 
chased. 

We  have  not  considered  these  contentions  of  appellant, 
because  we  do  not  think  they  are  involved  in  this  case.  What 
af)pellant  obtained  possession  of  by  virtue  of  the  purchase  he 
made,  which  is  the  subject-matter  of  this  litigation,  are  thin^ 
not  subject  to  sale  upon  execution.  This  bill  was  brought  to 
recover  either  choses  in  action  themselves,  or  the  proceeds 
thereof,  from  the  appellant,  who  had  converted  such  choses 
to  his  own  use. 

Choses  in  action  are  not  subject  to  seizure  and  sale  pnder 
execution.  Such  is  the  rule  of  the  common  law,  which  has 
never  been  changed  in  this  State.  Freeman  on  Executions, 
Sec.  112;  Herman  on  the  Law  of  Executions,  Sec.  122;  Ingalls 
V.  Lord,  1  Cow.  240;  Smith  v.  Kennebec  R  R  Co.,  45  Me. 
547. 

Appellant  obtained  by  his  purchase  neither  right  nor  title  in 
or  to  any  of  the  bonds,  notes,  coupons  or  deeds  which  he  found 
in  the  trunk.  Notwithstanding  the  possession  he  obtained,  all 
these  choses  in  action  remained  the  property  of  the  insane 
Gehrig,  and  appellant  in  converting  them  to  his  own  use,  took 
tlie  pioceeds,  as  he  did  the  choses  themselves,  in  trust  for  the 
true  owner. 

It  is  insisted  in  this  court  that  the  complainant  below  had  a 
plain  and  adequate  reuicdy  at  law,  and  that  therefore  this  suit 
Cim  not  be  maintained.     The  objection  made  comes  too  late. 

The  Supreme  Court  of  this  State,  in  the  case  of  Dodge  et 
a1.  V.  Wright  et  al.,  48  111.  382,  say :  "  We  have  several  times 
held  that  except  in  those  cases  where  the  subject-matter  is 
wholly  foreign  to  the  jurisdiction  of  a  court  of  chancery, 
and  incapable  of  being  properly  brought  before  it,  even  by 
consent,  the  objection  that  there  is  an  adequate  remedy  at  law 
must  be  insisted  upon  in  the  Circuit  Court;  and  if  not,  it  will 
be  considered  as  waived  when  brought  here.  The  subject- 
matter  of  the  bill  in  this  case  is  not  wholly  foreign  to  the 
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jurisdiction  of  a  court  of  chancery,  and  the  objection  that 
there  is  a  complete  and  adequate  remedy  at  law,  should  have 
been  raised  in  the  Circuit  Court.  As  it  was  not,  it  will  be 
considered  as  waived  in  this  court." 

Appellant,  if  he  meant  to  insist  upon  the  defense  that  the 
complainant  had  a  plain  and  adequate  remedy  at  law,  should 
by  proper  pleading  have  insisted  iipon  such  defense  in  the 
court  below.  Magee  v.  Magee,  51  111.  500;  Hickey  v.  For- 
ristal  et  al.,  49  111.  256;  Whittington  v.  Koss,  8  111.  App.  234; 
Daniell's  Chancery  Practice,  551-555. 

The  subject-matter  of  tliis  litigation  is  not  wholly  foreign 
to  the  jurisdiction  of  a  court  of  equity,  but  is  of  that  class  over 
which  a  court  of  equity  will  always  take  jurisdiction  when  the 
relation  of  the  parties  to  each  other  and  the  subject-matter  of 
the  controversy  render  such  jurisdiction  necessary;  and  in  such 
case  the  objection  that  there  was  a  complete  remedy  at  law, 
comes  too  late  after  an  answer  has  been  filed  in  which  this 
objection  is  not  taken.  It  is  said  in  Daniell's  Chancery  Prac- 
tice, that  the  court  having  general  jurisdiction  will  exercise 
it  save  in  cases  -where  no  circumstances  whatever  can  give  the 
court  jurisdiction,  unless  the  objection  on  the  ground  of  juris- 
diction is  taken  in  proper  time,  either  by  demurrer,  plea,  or  in 
the  answer.     Daniell's  Chancery  Practice,  j>age  555. 

To  the  same  effect  is  the  case  of  Stout  et  al.  v.  Cook,  41 
111  447;  and  also  Cutting  v.  Dana,  25  K  J.  Eq.  265;  Marsh  v. 
Haywood,  25  Tenn.  209;  Lishey  v.  Smith,  26  Tenn.  298. 

It  may  be  the  case,  as  is  suggested,  that  an  action  for  money 
had  and  received,  could  have  been  maintained  against  Craw- 
ford, but  the  action  for  money  had  and  received  is  an  equitable 
action;  the  plaintiff  must  show  that  he  has  equity  and  con- 
science on  his  side;  that  its  subject-matter  is  not  entirely  for- 
eign to  a  court  of  equity.  Pease  v.  Barber,  3  Caine's  Reports, 
266;  Knapp  v.  Hobbs,  50  N.  B.  476;  Eddy  v.  Smith,  13 
Wend.  489;  Moses  v.  MacFarlain,  2  Burr,  1005,  1112;  2d 
Chitty  on  Contracts,  898. 

The  decree  of  the  Circuit  Court  is  affirmed. 

Decree  affirmed. 
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Allan  McDonald  et  al. 

V. 

The  First  National  Bank  of  Marquette* 

Attachment — Banks  in  Another  State — Practice— Replication, 

This  court  affirm^,  in  the  case  presented,  the  jndjsrment  of  the  trial  court 
quashing  an  attachment  issued  by  a  court  of  this  State  against  the  property 
of  a  solvent  national  bank  located  in  another  State. 

[Opinions  filed  November  2,  1891.] 

In  error  to  the  Superior  Court  of  Cook  County;  the  Hon. 
Elliott  Anthony,  Jud^e,  presiding. 

Messrs.  Kioh  &  Stone  and  W.  J.  Dl^rham,  for  plaintiflPs  in 
error. 

Messrs.  Peokham  &  Brown,  for  defendant  in  error. 

Gary,  J.  The  plaintiflfs  hero  were  plaintiffs  below,  and 
sued  out  an  attachment  in  aid  of  an  action  on  the  case  wliidi 
they  had  commenced  against  the  bank  in  the  Superior  Court. 
On  motion  of  the  defendant  appearing  specially  only  to 
make  those  motions,  the  court  first  quashed  the  attachment, 
and  afterward  dismissed  the  suit  Tlie  bank  is  located  at 
Marquette,  Michigan. 

The  first  question  upon  this  record  is  whether  an  attach- 
ment may  ba  issued  by  a  court  of  this  State  against  the  prop- 
erty of  a  solvent  national  bank,  located  in  another  State.  The 
act  of  Congress  of  July  12,  1882,  Chap.  290,  Sec.  4,  contains 
this  proviso  :  "Provided,  however,  that  the  jurisdiction  for 
suits  hereafter  brought  by  or  against  any  association  estab- 
lished under  any  law  providing  national  banking  associations, 
except  suits  between  them  and  the  United  States,  or  its  offi- 
cers and  agents,  shall  be  the  same  as,  and  not  other  than,  the 
jurisdiction  for  suits  by  or  against  banks  not  organized  under 
any  law  of  the  United  States  which  do  or  might  do  banking; 
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business  where  snch  national  banking  associations  may  be 
doing  business  when  snch  suits  may  be  begun;  and  all  laws  and 
parts  of  laws  of  the  United  States  inconsistent  with  this  pro- 
viso be,  and  the  same  are  hereby  repealed." 

There  is  no  case  reported  which  is  exactly  in  point  In 
Pacific  National  Bank  v.  Mixter,  124  TJ.  S.  72,  where  the  his- 
tory of  tlie  legislation  upon  the  subject  is  given,  the  language 
of  Waite,  C.  J.,  covers,  and  was  doubtless  intended  by  him  and 
the  court  to  cover,  all  the  questions  in  this  case;  but  tlie  suit 
originated  in  a  Circuit  Court  of  the  United  States,  the  bank 
against  which  the  attachment  issued  was  insolvent,  and  the 
attachment  was  issued  before  the  act  of  18S2  was  passed.  The 
case  was  decided,  however,  in  188S;  the  act  of  1882  isrefen*ed 
to,  and  speaking  in  the  present  tense  he  says :  ^'  It  stands  now« 
as  it  did  originally,  as  tJie  paramount  law  of  the  land  that 
attachments  shall  not  issue  from  State  courts  against  national 
banks."     And  see  Norris  v.  Merchants  Bank,  30  111.  App.  54. 

In  Bank  of  Montreal  v.  Fidelity  National  Bank,  1  N.  Y. 
Sup.  852,  17  N.  Y.  State  Kep.  88,  where  the  attachment  was 
quashed,  and  the  decision  afterward  affirmed  by  the  Court  of 
Appeals  in  112  N.  T.  667,  on  the  authority  of  Pacific  National 
Bank  v.  Mixter,  124  U.  S.  721,  but  without  any  opinion  by  the 
Court  of  Appeals,  the  Fidelity  was  secretly  insolvent  when  the 
attachment  was  issued,  yet,  as  no  act  of  insolvency  had  in  fact 
been  committed,  the  lower  court  held  that  such  secret  insolv- 
ency cut  no  figure  in  the  case. 

Before  that  decision  it  had  been  the  doctrine  of  the  New 
York  courts  that  attachments  in  the  State  courts  against 
national  banks  were  prohibited  only  as  to  such  as  were  insolv- 
ent, etc.     Kaynor  v.  Pacific  Nat.  Bk.,  93  N.  T.  371. 

And  in  this  last  case  the  court,  commenting  on  the  act  of 
1882,  construe  it  as  not  re]X)aling  the  prohibition  of  attachment 
against  solvent  banks.  It  is  true  the  effect  of  the  act  of 
1882  was  not  a  question  in  that  case,  as  the  attachment  was 
sued  out  before  the  act  was  passed. 

Assuming  that  the  secret  insolvency  was  immaterial  in  Bank 
of  Montreal  v.  Fidelity  Nat.  Bk.,  that  case  is  authority  in  this. 
However  plausible,  if  not  true,  the  argument  that  as  a  court 
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of  tliis  State  may  issue  an  attachment  to  seize,  in  this  State, 
the  property  of  a  bank  '*  not  organized  ander  any  law  of  the 
United  States"  which  is  located  out  of  this  State,  on  the 
ground  simply  of  non-residence,  therefore  it  has,  under  the 
act  of  1882,  jurisdiction  to  do  the  same  thing  as  to  the  prop- 
erty of  a  national  bank  located  out  of  this  State;  still,  in  the 
face  of  the  emphatic  declaration  as  to  what  the  law  is,  by  the 
Supreme  Court  of  the  United  States,  adopted  and  followed  by 
the  Court  of  Appeals  in  112  N.  Y.,  we  can  not  sustain  this 
attachment,  and  the  judgment  of  the  Superior  Court  quashing 
it,  is  therefore  affirmed. 

But  the  court  went  further  in  the  original  action;  the  plaint- 
iffs caused  an  original  and  alias  summons  to  be  issued  against 
the  defendant,  which  being  returned  not  found,  they  proceeded 
to  publish  and  mail  under  the  provisions  of  the  amendment 
of  1887  to  Sec  4  of  the  Practice  Act  of  1872.  What  might 
be  the  effect  of  a  judgment,  if  taken,  or  whether  judgment 
might  be  taken  upon  such  a  service,  we  are  not  called  upon  to 
decide.  The  proceeding  is  authorized  by  the  statute.  If  it 
served  only  to  amuse  the  plaintiffs  and  is  void  as  to  the  defend- 
ant, that  is  not  a  cause  for  dismissing  it.  The  defendants 
have  their  choice  to  appear  in  answer  to  the  publication,  or 
disregard  it  and  risk  the  consequence. 

The  judgment  dismissing  the  suit  and  for  costs,  is  reversed, 
and  the  cause  remanded,  without  costs  in  this  court  to  either 
party. 

Afirmed  in  part  and  reversed  in  part  and  remanded, 

41  370 
43  614 
43  533   ' 

41  ;^ol  ■ 

46    575| 

41  370 
76    375 

^_ft»  Ruth  W.  Floyd 

V. 

Charles  Rathledge  and  G.  H.   Rathledge,  Co- 
pa  ktnebs. 

Mechanics^  Liens — Stcorn  Statement — Waiver — Building  Contract — Bal- 
ance Due — Extras, 
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1.  A  party  sfaoald  not  be  held  to  waive  that  which  is  necessary  to  con- 
stitute a  right  of  action  against  him,  unless  it  fairly  appears  from  the  evi- 
dence in  a  given  case,  that  he  actually  intended  to  waive  it,  or  bis  conduct 
has  been  such  as  to  estop  him  to  deny  that  he  did  waive  it. 

2.  In  the  case  presented,  this  court  holds  that  the  evidence  does  not  justify 
the  assumption  that  the  statement  referred  to  in  Sec.  85  of  the  amendments 
to  the  Mechanics*  Lien  law,  was  waived  by  the  defendant  herein. 

[Opinion  filed  November  2,  1891.] 

In  error  to  the  Circait  Court  of  Cook  County;  the  Hon. 
flioHAKo  W.  Clifford,  Judge,  presiding. 

Mr.  D.  H.  Pjnney,  for  plaintiff  in  error. 

Messrs.  Baker  &  Greblet,  for  defendants  in  error. 

MoRAN,  J.  This  is  an  action  to  recover  a  balance  alleged 
to  be  due  for  work  performed  under  a  contract  made  by  defend- 
ants in  error  with  plaintiff  to  build  a  front  on  three  stone  build- 
ings. There  is  also  a  claim  for  extras.  There  was  a  verdict 
and  judgment  in  favor  of  defendants  in  error,  and  the  record 
is  brouglit  to  this  court  and  various  errors  assigned. 

There  were  several  material  issues  of  fact  between  the  par- 
ties on  the  ti'ial,  on  which  issues  plaintiff  in  error  contends  that 
the  evidence  greatly  preponderated  in  her  favor. 

The  point  is  pressed  that  there  was  no  compliance  with  Sec. 
35  of  the  amendments  to  the  Mechanics'  Lien  Law,  in  force 
July  1,  1887,  requiring  the  contractor  to  give  to  the  owner  a 
statement  under  oath  of  the  number,  name  of  eveiT^  sub-con- 
tractor, etc.  Said  section  declares  that  ^^  until  the  statement 
provided  for  in  this  section  is  made  in  manner  and  form  as 
herein  provided,  the  contractor  shall  have  no  right  of  action  or 
lien  against  the  owner  on  account  of  siich  contract j*^  etc. 

It  is  not  pretended  that  defendants  in  error  did  comply  with 
this  provision  of  the  law,  but  it  was  contended  that  plaintiff  in 
error  waived  such  statement  as  the  statute  requires,  and  so  the 
jury  must  have  found  by  their  verdict 

We  have  carefully  considered  all  the  evidence  in  the  record 
going  to  show  a  waiver  of  this  sworn  statement,  and  we  are 
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forced  to  the  conclasion  that  the  verdict  upon  that  issue  is 
against  the  clear  preponderance  thereof.  The  pretended 
waiver  is  alleged  to  have  occurred  in  a  heated  dispute  about  a 
settlement  of  the  work  as  done,  in  which  the  parties  called 
each  otlier  liars  and  rogues,  and  in  which  no  disposition  to 
waive  any  right  can,  in  our  opinion,  be  fairly  discovered. 

So  far  as  the  witnesses  have  attempted  to  relate  what  was 
actually  said  by  the  parties,  it  can  not  be  inferred  that  either 
was  talking  of,  or  had  in  mind  at  all  the  sworn  statement 
required  by  the  statute.  If  regard  were  to  be  had  to  the  con- 
clusion of  the  witnesses  for  the  defendants  in  error,  it  mii^ht  be 
admitted  that  such  a  statement  was  being  talked  about.  It  is, 
however,  what  was  said^  and  not  what  the  witnesses  concluded 
from  what  was  said,  that  is  to  be  regarded. 

A  party  should  not  be  hold  to  waive  that  which  is  neces- 
sary to  constitute  a  right  of  action  against  him,  unless  it  fairly 
appears  from  the  evidence  that  he  actually  intended  to  waive 
it,  or  his  conduct  has  been  such  as  to  estop  him  to  deny  that 
he  did  waive  it. 

The  evidence  relating  to  the  waiver  in  this  case  seems  to 
us  to  be  very  unsatisfactory.  It  is  strained,  does  not  fit  well 
together,  and  there  appears  to  us  to  bo  an  effort  on  the  part 
of  the  witnesses  to  make  words  apply  to  this  statement  which, 
from  their  context  in  the  conversation,  were  used  with  refer- 
ence to  a  wholly  different  statement  which  the  parties  then 
had  in  mind. 

The  case  is  in  other  respects  unsatisfactory  on  the  evidence, 
but  we  forbear  the  discussion  of  other  points  now.  We  think 
justice  is  more  likely  to  be  attained  by  submitting  the  matter 
in  dispute  to  another  jury,  and  the  judgment  will  therefore  be 
reversed  and  the  case  remanded  for  a  new  trial. 

Reversed  and  remanded. 
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Lebrecht  Uhlendorf 
Abraham  Kaufman  et  al.  j;  ,w 

74    349 

Part nership— Judgment  Notes — Right  qf  Single  Partner  to  Sign  Firm 
Name  to, 

1.  While  a  partner  is  not  authorized  to  fli^rn  the  firm  name  to  a  power 
of  attorney  to  confess  a  judgment,  a  judgment  entered  under  such  a  power 
is  not  void,  but  voidable  only  as  to,  and  at  the  instiince  of  him  whose  n»me 
has  thus  been  unwarrantably  made  use  of. 

2.  Such  judgment  may  be  ratified  by  him  either  directly,  or  by  waiving 
his  right  to  object  thereto. 

3.  A  party  to  a  given  suit  having  a  right  to  have  a  certain  judgment  set 
aside  as  to  him,  without  reference  to  the  merits,  waives  the  right  by  plead- 
ing thereto. 

4.  Persons  who  enter  into  partnership  thereby  make  their  partners  agents 
to  bind  them  in  all  matters  within  the  scope  of  the  partnership  agreement, 
and  while  the  confession  of  judgments  is  not  within  the  terms  of  an  ordinary- 
partnership  compact,  the  making  of  promissory  notes  is;  likewise  an  agree 
ment  extending  or  reducing  the  time  within  which  a  debt  Rhall  become  due, 
as  well  as  the  taking  up  of  old  notes  and  th9  giving  of  new  therefor. 

5.  As  a  general  rule  where  there  is  a  complete  execution  of  a  power  and 
something  **ex  abundanti^^  added,  which  is  improper,  then  the  execution 
shall  be  good  and  only  the  excess  void;  but  where  there  is  not  a  complete 
execution  of  a  power,  or  where  the  boundaries  between  the  excess  and 
execution  are  not  distinguishable,  it  will  ba  bad. 

6.  Where  instruments  to  which  one  of  several  partners  aflixed  the  firm 
name  embodied  unauthorized  powers  of  attorney  to  confess  judgments,  the 
same  may,  under  certain  circumstances,  be  valid  as  promissory  notes  of  the 
firm. 

[Opinion  filed  November  2,  1891.] 

In  error  to  the  Superior  Court  of  Cook  County;  the  Hon. 
Elliott  Anthony,  Judge,  presiding. 

November  27,  1888,  a  judgment,  by  confession,  for  the 
sum  of  $16,217.70,  was  entered  in  the  Superior  Court  in  favor 
of  the  defendants  in  error  and  against  the  plaintiff  in  error 
and  one  Henry  Sues,  they  then  being  partners  under  the  firm 
name  of  Sues  &  XJhlendorf. 
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The  declaration  nnder  which  the  jndgmeDt  was  entered 
contained  two  counts,  each  apon  an  instrnnient  Iiaving  em- 
bodied therein  a  note  and  a  power  of  attorney  to  confess 
jitde^ment  The  signature  to  each  iustruraent  was  ^^  Snes  & 
Uhlendorf."  The  judgment  was  entered  in  open  court  in 
term  time. 

November  28th,  Lebrecht  Uhlendorf,  the  plaintiff  in  error, 
filed  his  motion  in  the  Sn])er]or  Court  to  vacate  the  judgment 
as  to  him<i  upon  the  ground  that  the  judgment  notes,  although 
for  a  valid  indebtedness,  were  made  entirely  without  his 
authority,  knowledge  or  consent,  and  with  snch  motion  sub- 
mitted the  affidavits  of  himself  and  Henry  Sues,  to  the  effect 
that  the  making  of  the  judgment  notes  was  never  authorized 
by  Uhlendorf,  and  had  never  been  assented  to  or  ratified  by 
liiin,  the  firm  name  having  been  signed  by  Sues  to  such  notes 
without  the  knowledge  of  his  partner. 

Without  directly  denying  this  motion,  the  court  ordered 
that  Uhlendorf  have  leave  to  plead  to  the  merits  within  ten 
days  and  that  the  judgment  stand  as  security.  Ko  exception 
was  taken  to  this  order. 

Uhlendorf  thereupon  filed  three  pleas,  viz.:  the  general  issue 
that  he  did  not  make  and  deliver  tlie  writing  in  the  said  decla- 
ration mentioned,  and  that  he  is  not,  and  never  was,  jointly 
liable  with  Sues  in  respect  to  the  said  cause  of  action.  These 
pleas  were  verified. 

An  agreed  statement  of  facts  was  submitted  to  tlie  court, 
from  which  it  appeared  that  the  firm  being  largely  indebted 
to  the  plaintiffs  in  October,  1889,  Sues,  with  the  consent  of 
Uhlendorf,  gave  the  firm's  judgment  notes  therefor  and  left 
them  with  one  Edmund  Furthmann,  it  being  agreed  by  all  pai^ 
ties  that  Furthmann  should  hold  them  in  escrow  until  their 
maturity  in  February,  1889. 

The  plaintiffs  being  dissatisfied  with  this  arrangement,  in 
November,  1888,  applied  to  Sues,  and  at  their  request  he  signed 
the  firm  name  to  the  judgment  notes  in  question  in  this  case; 
these  he  delivered  to  the  plaintiffs  and  they  gave  them  to 
Furthmann,  who  had  all  this  time  acted  as  the  attorney  for  all 
parties.     Uhlendorf   was  not  consulted  about  the  making  of 
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the  last  notes  and  knew  nothing  about  tlieir  execution  or  of 
the  warrants  of  attorney  embodied  therein,  until  after  judg- 
ment had  been  entered  thereon,  and  has  always  refused  to 
ratify  Sues'  action  in  giving  them. 

Plaintiffs  do  not  admit  that  they  sought  or  desired  to  keep 
Uhlendorf  in  ignorance  of  any  of  the  facts.  Immediately 
after  the  entry  of  judgment,  execution  was  issued,  and  the 
sheriff  at  once  took  possession  of  the  firm  assets. 

Within  two  hours  after  the  entry  of  judgment  a  general 
assignment  for  the  benefit  of  creditors  was  made  by  Sues  & 
Uhlendorf,  the  sheriff  then  being  in  possession  under  execu- 
tion upon  the  judgment. 

The  matter  being  submitted  to  the  court,  it  found  for  the 
plaintiffs  upon  the  issues  raised  by  the  picas;  to  this  finding 
Uhlendorf  excepted  and  he  has  brought  the  matter  here  by 
writ  of  error. 

Mr.  Joseph  H.  Fitoh,  for  plaintiff  in  error. 

Messrs.  Quioo  &  Bentley,  for  defendants  in  error. 

Waterman,  P.  J.  While  it  is  in  this  State  the  settled  doc- 
trine  that  a  partner  is  not  authorized  to  sign  the  firm  name  to  a 
power  of  attorney  to  confess  judgment,  a  judgment  entered 
under  such  a  power  is  not  void  but  voidable  only  as  to,  and  at 
the  instance  of,  him  whose  name  has  thus  been  unwarrantably 
made  use  of.  Sloo  v.  The  State  Bank  of  Illinois,  1  Scam.  428; 
Lyon  V.  Boilvin,  2  Gilm.  629;  Trnitt  v.  Wainwright  et  al.,  4 
Gilm.  411;  Lake  v.  Cook,  15  111.  353-356;  Norton  v.  Allen,  69 
111.  306;  Hier  V.  Kaufman,  134  111.  215. 

As  a  judgment  is  its  to  the  partner  by  whom  it  was  not 
authorized,  if  for  a  valid  indebtedness  of  the  firm,  not  void 
but  voidable  only,  it  may  be  ratified  by  him  eitlier  directly  or 
by  waiving  his  right  to  object  thereto.  Bates  on  Partner- 
ship, Sec.  378;  Lindley  on  Partnership,  notes  to  page  272; 
Martin  v.  Judd,  60  111.  78-84;  Bivingsville  Cotton  Manf.  Co. 
V.  Bobo,  11  Kich.;  S.  Car  L.,  386;  Cash  v.  Tozer,  1  Watts  & 
S.  519;  Overton  v.  Tozer,  7  Watts,  33;  Brown  v.  Cingmars, 
2  U.  Can.  Prac.  R.  205. 
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In  the  present  case  the  court,  upon  hearing  tlie  motion  of 
Uhlendorf  to  set  aside  the  judgment  as  to  him,  without 
directly  passing  upon  tlie  motion,  ordered  that  he  be  given 
leave  to  plead  to  the  merits;  this  he  did.  It  is  now  contended 
that  the  want  of  authority  to  confess  being  clear,  Uhlendorf 
had  a  right  to  have  the  judgment  set  aside  without  reference 
to  merits. 

Even  if  this  be  the  case,  yet  such  right  was  one  which  could 
be  waived,  and  he  would  seem  by  tendering  an  issue  and 
going  to  trial  upon  the  merits,  to  have  waived  the  legal  right 
he  had  before  urged  to  annul  the  judgment  without  refer- 
ence to  merits.  By  his  consent  and  action  the  court  entered 
upon  an  investigation  entirely  superfluous,  if  the  judgment 
was  to  be  set  aside  for  want  of  authority  in  Sues  to  sign  the 
firm  name  to  the  power  of  attorney. 

Having  been  defeated  in  the  trial  thus  induced,  he  now 
seeks  to  fall  back  upon  what  he  insists  was  his  original  riglit. 
This  we  do  not  think  he  can  do;  he  must  now  stand  or  fall  by 
the  issues  made  upon  the  pleas  he  voluntarily  filed. 

It  is  also  insisted  that  the  pleas  being  verified,  and  thus 
throwing  upon  the  plaintifiE  the  burden  of  proving  the  execu- 
tion, by  the  firm,  of  the  notes,  the  issue  should  have  been  found 
for  the  defendant 

PlaintifiE  in  error  urges  that  as  each  warrant  of  attorney 
and  note  constituted  but  one  instrument,  the  warrant  of 
attorney  being  unauthorized,  the  note  contained  in  the  paper 
falls  with  the  power.  In  other  words,  he  claims  that  the 
signature  of  the  firm  being  unwarranted  as  to  a  part  of  the 
document,  the  signing  does  not  bind  the  firm  as  to  anything 
the  writing  contains,  and  consequently  the  court  should  have 
found  that  Uhlendorf  never  executed  the  notes  and  was  nut 
jointly  liable  thereon. 

Persons  who  enter  into  partnership,  thereby  make  their 
partners  agents  to  bind  them  in  all  matters  within  the 
scope  of  the  partnership  agreement  The  confession  of  judg- 
ments is  not  within  the  terms  of  an  ordinary  partnership  com- 
pact, but  the  making  of  promissory  notes  is,  and  so,  too,  is  an 
agreement  extending  or  reducing  the  time  within  which  a 
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debt  shall  become  due,  as  well  as  the  taking  up  of  old  notes 
and  the  giving  of  new  therefor. 

Bj  the  compact  of  partnership  Sues  was  anthorized  to  take 
up  the  notes  held  in  escrow  by  Fiirthmann  and  to  substitute 
notes  delivered  nnconditionallj  therefor. 

Were  these  instruments  to  which  he  affixed  the  firm  name, 
having  embodied  therein  unauthorized  powers  of  attorney  to 
confess  judgment,  valid  as  promissory  notes  of  the  firm  ? 

In  Coke's  Commentary  upon  Littleton,  258a,  it  is  said  : 
"  Regularly,  it  is  true  that  where  a  man  doth  less  than  the 
commandment  or  authority  committed  unto  him,  the  com- 
mandment or  authority  not  being  pursued,  the  act  is  void. 
And  when  a  man  doth  that  which  he  was  authorized  to  do, 
and  more,  then  it  is  good  for  that  which  is  warranted  and 
Toid  for  the  rest;  yet  both  these  rules  have  divers  exceptions 
and  limitations.'' 

In  Alexander  v.  Alexander,  2  Ves.  Sr.  644,  it  is  declared  to 
be  the  rule  that  **  where  there  is  a  comolete  execution  of  a 

A 

power  and  something  ex  ahundanti  added  which  is  improper, 
then  the  execution  shall  be  good  and  only  the  excess  void;  but 
where  there  is  not  a  complete  execution  of  a  power,  or  where 
the  boundaries  between  the  excess  and  execution  are  not  dis- 
tinguishable, it  will  be  bad." 

The  rule  is  stated  substantially  in  the  same  way  in  Mechem 
on  Agency,  Sec.  416;  Thomas  v.  Joslin,  30  Minn.  388;  Ewell's 
Evans  on  Agency,  170;  Jessnp  v.  City  Bank,  14  Wis.  395. 

The  distinction  in  these  instruments  between  the  authorized 
notes  and  the  unwarranted  powers  of  attorney  is  clear,  and  we 
see  no  reason  why,  as  admissions  of  indebtedness,  the  instru- 
ments did  not  bind  the  firm.  The  instruments  to  which  the 
firm  name  was  signed  being  given,  bona  fide^  for  an  admitted 
indebtedness  of  the  partnership,  plaintiffs  might  have  struck 
out  therefrom  the  warrants  of  attorney,  leaving  simply  the 
notes;  to  these  there  was  no  defense. 

When,  upon  the  issues  found  under  the  pleas  interposed  by 
the  defendant  below,  Uhlendorf,  the  instruments  were  offered 
in  evidence,  they  must  have  been  considered  as  though  con- 
taining no  power  of  attorney;   there  was  then  a  variance 
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between  the  declaration  and  the  proof,  but  this  was  not 
insisted  upon,  and  if  it  had  been,  the  court  would  have  per- 
mitted the  plaintiffs  to  amend  by  striking  out  the  powers  of 
attorney,  leaving  simply  the  notes,  and  to  have  changed  the 
declaration  by  omitting  therefrom  all  allegations  as  to  the 
making  of  powers  of  attorney. 

In  effect  the  issue  tried  in  the  court  below  was  upon  two 
instruments  alleged  to  be  promissory  notes  made  by  the  firm 
of  Sues  &  Uhlendoif,  and  given  for  a  partnership  indebted- 
ness; Sues  having  confessed  the  allegations,  Uhlendorf  filed 
pleas  which  required  proof  of  the  execution  of  the  notes  and 
his  joint  liability;  this  was  supplied  by  an  agreed  statement  of 
facts. 

Whether  the  court  ought  not  in  the  first  instance  upon  the 
motion  of  Ulilendorf,  to  have  set  aside  the.  judgment  instead 
of  ordering  that  he  have  leave  to  plead  to  the  merits,  is  not 
before  us,  as  its  action  in  that  regard  was  not  excepted  to. 

We  are  of  the  opinion  that  the  court  below,  after  trial 
upon  the  issues  raised  by  the  pleas  filed  by  tThlendorf,  prop- 
erly refused  to  set  aside  the  judgment,  and  that  the  same 
must  be  afiirmed. 

Judgment  affirmed. 


George  M.  McDonald 

V. 

F.  M.  Williams. 


Certiorari — Judgments — Practice — Appeals, 

1.  Having  heard  the  justice  trying  a  given  case  announce  his  judgment 
after  the  hearing  of  the  evidence,  justifies  a  party  thereto  in  relying  on  said 
announcement  as  being  the  judgment,  and  there  is  no  lack  of  diligence  in  his 
failing  to  examine  the  wrapper  containing  the  papers  in  the  case,  or  looking 
at  the  justice's  docket  in  order  to  see  that  the  judgment  was  minuted  and 
written  in  the  docket  as  it  was  announced  by  the  justice. 

2.  Where  one  knows  the  facts  as  they  are,  or  fails  to  know  them  by 
reason  of  his  own  lack  of  diligence,  he  may  be  required  to  show  that  it  was 
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impossible  or  physically  out  of  his  power  to  take  an  appeal  in  the  ordinnry 
wav.  before  he  will  be  entitled  to  a  certiorari;  but  when  one  without  nesli- 
gence  on  his  part,  is  without  knowledge  of  the  judgment  from  which  he 
would  appeal,  the  conditions  do  not  exist  which  require  him  to  use  extra- 
ordinary diligence  to  perfect  the  appeal. 

[Opinion  filed  November  2, 1891.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
Geokge  Dkiggs,  Judge,  presiding. 

On  March  19,  1891,  F.  M.  Williams  filed  his  petition  for 
writ  of  certiorari^  in  Circuit  Court,  Cook  County,  as  follows: 

*' Your  petitioner,  F.  M.  Williams,  of  the  city  of  Chicago, 
in  said  county  and  State,  complaining,  shows  unto  your  honors 
that  on  the  10th  day  of  November,  A.  D.  1890,  he  commenced 
action  against  one  George  M.  McDonald,  before  H.  B.  Bray  ton, 
Esq.,  one  of  the  justices  of  said  county,  to  recover  from  said 
McDonald  tlie  sum  of  $200,  then  due  and  owing  to  your  peti- 
tioner, and  that  he  filed  in  said  action  an  affidavit  of  his  claim 
for  that  amount.  That  said  defendant  was  duly  served  with 
summons,  and  appeared  before  said  justice,  and  asked  for,  and 
was  granted  a  change  of  venue  to  David  J.  Lyon,  also  a  justice 
of  the  peace  in  and  for  said  county.  That  after  several  con- 
tinuances the  said  case  was  called  for  trial  by  said  justice, 
David  J.  Lyon,  on  the  19th  day  of  December,  A.  D.  1890, 
and  tiiat  there  appeared  before  said  justice,  on  said  last  men- 
tioned date,  your  petitioner,  and  the  said  George  M.  McDonald, 
togetlier  with  their  respective  witnesses.  Your  petitioner 
further  avers  that  his  claim  was  for  services  rendered  to  the 
paid  McDonald;  that  by  agreement  it  had  been  reduced  from 
$200  to  $195.90. 

Your  petitioner  further  avers  that  on  said  trial  and  at  no 
time  did  the  defendant  dispute  the  amount  of  your  petitioner's 
c^aim.  That  it  was  stated  by  his  attorney  before  said  Justice 
Lyon  that  they  would  not  dispute  the  amount  of  the  claim,  but 
would  rely  as  a  mntter  of  defense  upon  a  claim  that  they  had 
traded  to  your  petitioner  160  acres  of  land  in  satisfaction  of 
his  demand  against  said  McDonald.  And  your  petitioner 
further  says  that  there  was  no  evidence  before  said  justice  as 
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to  the  amount  of  your  petitioner's  claim,  except  the  evidence 
of  your  petitioner  that  the  said  McDonald  was  indebted  to 
him  in  the  sum  of  $195.90. 

Tour  petitioner  further  avers  that  after  hearing  all  the  evi- 
dence in  said  case,  the  said  justice,  in  the  presence  of  your 
petitioner  and  his  witnesses,  announced  jodg^ment  in  favor  of 
your  petitioner,  and  against  the  said  George  M.  McDonald,  for 
said  sum  of  $195.90. 

Tour  petitioner  further  avers  that  on  the  rendition  of  said 
judgment  he  left  the  said  court  of  said  justice.  Your  peti- 
tioner further  avers  that  said  defendant  then  and  there,  on  the 
19th  day  of  December,  1890,  perfected,  before  said  justice,  an 
appeal  from  what  your  petitioner  supposed  was  the  judgment 
of  said  justice,  to  the  Circuit  Court  of  Cook  County,  And  that 
on  the  9tli  day  of  January,  A.  D.  1891,  there  was  filed  in  said 
Circuit  Court  the  transcript  and  papers  in  said  case  before  said 
Justice  Lyon,  said  9th  day  of  January  being  twenty-one  days 
after  the  rendition  of  said  supposed  judgment.  Tour  peti- 
tioner further  avers  that  an  inspection  of  said  transcript  made 
by  your  petitioner  on  or  about  the  10th  day  of  January,  1891, 
revealed  to  your  petitioner,  for  the  first  time,  the  fact  that  said 
justice,  David  J.  Lyon,  after  announcing  a  judgment  in  favor 
of  your  petitioner  for  the  sum  of  $195.90,  liad  written  upon  the 
file  cover  of  the  papers  in  said  case,  and  it  had  subsequently 
been  written  upon  his  docket,  judgment  for  $95.90,  being  $100 
less  than  the  judgment  announced  in  0)>en  court,  and  in  the 
presence  of  the  parties  by  said  justice.  Tour  petitioner  fur- 
ther avers  that  said  judgment  of  $95.90  was  so  entered  or 
written  erroneously  by  said  justice,  and  that  said  amount  is 
the  result  of  a  clerical  error  committed  by  him. 

Tour  petitioner  further  avers  that  he  had  no  knowledge 
that  said  justice  had  written  upon  his  wrapper  and  that  there 
had  been  spread  upon  his  docket  a  judgment  for  any  other 
sum  than  $195.90,  as  announced  in  open  court  by  said  justice. 

Tour  petitioner  further  avers  that'on  the  14th  day  of  March, 
A.  D.  1891,  being  the  last  day  of  the  February  term  of  the 
Circuit  Court  of  said  county,  tlie  defendant  in  said  case, 
George  M.  McDonald,  on  the  afternoon  of  said  14th  day  of 


First  District — October  Term,  1891.      381 

McDonald  v.  Williams. 

Marcli,  voluntarily,  and  without  the  knowledge  of  your  peti- 
tioner, dismissed  his  appeal  in  said  case,  leaving  the  record  of 
said  justice  showing  a  judgment  in  favor  of  your  petitioner, 
for  the  sum  of  $95.90  only.  Your  petitioner  further  avers 
that  said  George  M.  McDonald  had  full  knowledge  that  said 
judgment  of  the  justice,  as  spread  upon  his  docket,  was  erro- 
neous, and  that  his  act  in  dismissing  his  appeal  in  said  Circuit 
Court  was  done  for  the  sole  purpose  of  taking  an  unfair  advan- 
tage of  said  error,  and  with  the  intent  to  work  a  loss  to  your 
petitioner  in  the  sum  of  $100,  justly  due  your  petitioner  from 
said  defendant. 

Your  petitioner  further  avers  that  having  heard  said  justice 
announce  the  judgment  in  favor  of  your  petitioner  in  the  sum 
of  $195.90,  he  had  no  knowledge  that  any  other  judgment  had 
been  written  and  spread  upon  his  docket,  until  after  twenty 
days  had  elapsed  from  the  date  of  said  judgment,  and  there- 
fore had  no  opportunity  to  appeal  from  said  judgment  of  the 
justice  as  recorded,  in  the  ordinary  manner;  that  said  defend- 
ant is  justly  indebted  to  your  petitioner  in  the  sum  of  $195.90, 
but  that  said  judgment  as  spread  upon  the  docket  of  the  jus- 
tice is  wholly  unjust  and  erroneous. 

Your  petitioner  therefore  prays  a  writ  of  certiorari  to 
remove  said  cause  from  and  before  said  Justice  David  J.  Lyon, 
into  the  said  Circuit  Court  accord ibg,  etc.     Verification. 

The  court  ordered  the  writ  to  be  issued  upon  giving  bond 
in  sum  of  $100. 

The  defendant  entered  his  appearance  and  moved  to  quash 
the  writ  of  certiorari^  which  motion  was  overruled  and  an 
exception  duly  preserved.  The  case  was  afterward  submitted 
to  the  court  for  trial  and  a  judgment  rendered  for  the  plaintiff 
for  $195.90  and  costs,  from  which  an  appeal  is  prosecuted  to 
this  court  and  the  refusal  of  the  court  to  quash  the  writ 
assigned  for  error. 

Mr.  Elisha  Whittlesey,  Jr.,  for  appellant. 

Mr.  F.  M.  Williams,  pro  se. 

MoBAN,  J.     The  court  properly  refused  to  quash  the  writ 
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of  certiorari,  Tho  allegations  of  the  petition  clearly  show 
that  the  judgment  as  entered  by  the  justice  of  the  peace  on 
his  docket  was  unjust  and  erroneous,  and  it  sufficiently  shows 
that  it  was  not  in  the  power  of  petitioner  to  take  an  appeal  in 
the  ordinary  way,  and  that  no  negligence  or  lack  of  diligence 
on  his  part  prevented  such  appeal  being  taken. 

Having  heard  the  justice  announce  his  judgment  after  tho 
hearing  of  the  evidence,  petitioner  was  justiiied  in  relying  on 
said  announcement  as  being  tho  judgment,  and  there  was  no 
lack  of  diligence  in  his  not  examining  the  wrapper  or  looking 
at  the  docket,  in  order  to  see  that  the  judgment  was  minuted 
and  written  in  the  docket  as  it  was  announced  by  the  justice. 
McNerney  v.  Newberry,  37  III.  91;  Pierce  v.  Wade,  19  III. 
A.pp.  185;  O'Hara  v.  O'Brien,  4  111.  App.  154. 

The  judgment  as  announced  was  in  his  favor — was  all  he 
asked,  and  nothing  occurred  to  put  him  on  notice  that  the 
judgment  thus  announced  was  not  the  one  recorded  till  after 
the  time  allowed  by  law  to  take  an  appeal  had  lapsed. 

The  language  of  cases  cited  and  relied  on  by  appellant's 
counsel  must  be  taken  in  connection  with  the  facts  which  the 
records  in  those  cases  presented.  Where  one  knows  the  facts 
as  they  really  are,  or  fails  to  know  them  by  reason  of  his  own 
lack  of  diligence,  he  may  be  required  to  show  that  it  was 
impossible  or  physically  out  of  his  power  to  take  the  appeal  in 
the  ordinary  way  before  he  will  be  entitled  to  a  certiorari; 
but  when  one,  without  negligence  on  his  part,  is  without 
knowledge  of  the  judgment  from  which  he  would  appeal,  the 
conditions  do  not  exist  which  require  him  to  use  extraordinary 
diligence  to  perfect  the  appeal.  One  who  is  ignorant  of  a 
given  condition  is  powerless  to  meet  or  provide  against  it. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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The  First  National  Bank  of  Chicago 

V. 

North  Wisconsin  LiUmber  Company. 

Inttohetiey — Assignment — Act  qf  May  22,  1877— County  Court — Jwria- 
diction  of— Trust, 

1.  A  transfer  of  property  and  chones  in  action  by  an  insolvent  to  hia 
creditor  direct,  for  the  purpose  of  securing  or  providing  the  means  of  pay- 
ment of  that  creditor,  and  of  that  creditor  only,  is  not  a  voluntary  assign- 
ment for  the  benefit  of  creditors,  under  the  act  of  May  22, 1877. 

2.  All  charges  of  fraud  and  collusion  are  foreign  to  the  jurisdiction 
of  the  County  Court.     It  has  no  general  equity  powers. 

3.  It  matters  not  what  a  given  transaction  between  an  insolvent  and  a 
party  named  may  be,  if  it  is  not  what  the  statute  provides  for  as  a  voluntary 
assignment  for  the  benefit  of  creditors.  If  creditors  wish  to  attack  it,  they 
must  go  elsewhere  than  to  the  County  Court,  unless,  if  they  cboase  to  risk 
an  attachment  of  the  property  transferred,  or  proceed  by  garnishment, 
they  may  resort  to  that  court  in  the  exercise  of  its  ordinary  jurisdiction  at 
law,  for  amounts  not  exceeding  81  000. 

[Opinion  filed  November  2,  1891.] 

Appeal  from  the  County  Court  of  Cook  County;  the  Hon. 
George  W.  Beown,  Judge,  presiding. 

Messrs.  Okvillb  Peckham,  Ashorafi  &  Gordon  and  W. 
H.  Swift,  for  appellant 

Messrs.  Hopkins,  Aldrich  &  Thatoher  and  E.  H.  Gary, 
for  appellee. 

Gary,  J.  We  take  the  statement  of  this  ease  from  the  brief 
of  the  appellee.  "  This  is  an  appeal  from  an  order  of  the 
County  Court  of  Cook  County,  on  the  petition  of  appellee,  a 
creditor  of  Spooner  R.  Howell,  finding  that  he  had  made  a 
voluntary  assignment  of  his  property  and  assets  as  charged  in 
said  petition,  and  ordering  appellant  to  comply  with  the  pro- 
visions of  the  statute."    *    *    « 
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The  petition  charges  that  appellee  is  a  corporation  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  WisconsiD, 
engaged  in  the  manufacture  and  sale  of  lumber;  that  ISpooner 
K.  Howell,  a  resident  of  the  county  of  Cook,  State  of  Illinois, 
was  on  the  14th  day  of  July,  1891,  and  had  been  for  some 
years  prior  thereto,  engaged  in  the  lumber  business  in  Chicago, 
Omaha,  iN^ebraska,  Atchison,  Kansas,  and  other  places  in  the 
west  and  northwest;  that  on  said  14th  day  of  July,  1891,  he 
was  indebted  to  appellee  in  the  sum  of  $50,964.08  for  lumber 
and  other  materials,  goods  and  chattels,  sold  and  delivered; 
that  on  said  date  he  had  property  and  material  in  the  conduct 
and  carrying  on  of  his  business  in  the  city  of  Chicago,  of  the 
value  of  $600,000,  and  books  and  accounts  at  said  place  at 
said  time  of  the  value  of  $100,000;  and  that  at  various 
places  mentioned  and  described  in  said  petition  he  had  pro{> 
erty,  goods  and  chattels,  which,  with  the  amount  above  given 
as  being  in  the  city,  of  Chicago,  aggregated  the  sum  of 
$1,500,000;  that  he  was  indebted  at  said  date  to  appellant  in 
the  sum  of  $200,000;  and  that  he  was  indebted  to  various 
creditors,  including  appellant,  at  said  time,  in  the  sum  of 
$1,750,000. 

The  petition  charges  that  on  the  30th  day  of  April,  1891, 
the  said  Howell  was  in  fact  insolvent,  and  that  the  First  Na- 
tional Bank  of  Chicago  at  said  time,  and  for  a  long  time  prior 
thereto  was  apprised  of  the  insolvent  condition  of  the  said 
Howell.  It  further  charges  that  on  the  said  SOtli  day  of 
April,  1891,  a  conference  was  had  between  Howell,  his  attor- 
ney, and  Lyman  J.  Gage,  the  president  of  appellant,  and  other 
officers  of  said  bank,  the  object  and  purpose  of  which  was  to 
devise  some  plan  or  scheme  whereby  two  things  could  be 
accomplished:  First,  whereby  Howell  could  transfer  and 
assign  all  his  property;  and  secondly,  whereby  he  could  make 
said  First  National  Bank  of  Chicago  a  preferred  creditor;  and 
that  in  pursuance  of  such  scheme  and  design,  and  in  fraud  of 
the  rights  of  the  other  creditors  of  the  said  Howell,  the  fol- 
lowing instrument  was  drawn  up  and  signed: 

"Know  all  men  by  these  presents  that  I,  Spooner  R. 
Howell,  of  Chicago,  Hlinois,  do  hereby  sell,  assign  and  transfer 
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unto  the  First  National  Bank  of  said  city,  all  my  stock  of 
lumber  of  every  name  and  nature,  situated  upon  the  premises 
liereinafter  described,  and  upon  the  streets  and  alleys  adjoin- 
ing the  same  or  any  part  thereof;  also  the  planing  mill,  dry 
kilns,  barns  and  sheds  situated  upon  said  premises,  and  all  the 
machinery  and  tools  therein  and  connected  therewith;  also  all 
other  personal  property,  p^oods  and  chattels  which  shall  liiBre- 
after  be  placed  upon  said  premises  or  any  part  thereof,  and 
shall  be  thereon  at  the  time  when  said  First  National  Bank 
shall  take  possession  under  and  by  virtue  of  this  bill  of '  sale. 

''And  I  do  also  sell,  assign  and  transfer  to  said  First 
National  Bank  all  my  horses,  mules,  wagons,  harness,  office 
furniture  and  fixtures,  and  all  other  personal  property,  goods 
and  chattels  belonging  to  me  and  used  in  connection  with  the 
business  now  being  carried  on  by  me  upon  said  premises 
under  the  name  and  style  of  S.  K.  Howell  &  Co. 

"And  said  First  National  Bank  is  to  have  and  to  hold  all 
the  aforesaid  personal  property,  goods  and  chattels,  as  security 
for  any  and  all  indebtedness  of  S.  R.  Howell,  S.  R.  Howell  & 
Co.,  and  Howell,  Jewett  &  Co.  to  said  First  National  Bank, 
as  maker,  indorser  or  guarantor  of  any  and  all  promissory 
notes,  and  as  acceptor,  guarantor  or  indorser  of  any  and  all 
drafts,  whether  any  of  said  notes  or  drafts  shall  have  matured 
or  not;  also  as  security  for  any  indebtedness  of  S.  R.  Howell, 
S.  R.  Howell  &  Co.,  and  Howell,  Jewett  &  Co.,  to  said  First 
National  Bank  by  way  of  overdraft,  and  any  and  all  other 
indebtedness  of  every  name  and  nature  of  said  S.  R.  Howell, 
S.  R.  Howell  &  Co.,  and  Howell,  Jewett  &  Co.,  whether 
direct  or  indirect,  and  whether  due  or  not;  also  as  security 
for  any  indebtedness  of  S.  R.  Howell,  S.  R.  Howell  &  Co., 
and  Howell,  Jewett  &  Co.,  to  said  First  National  Bank  as 
maker,  indorser,  guarantor  or  acceptor  of  any  negotiable  paper 
which  may  be  hereafter  held  and  owned  by  said  First  National 
Bank;  also  as  security  for  the  payment  of  any  and  all  nego- 
tiable paper  now  held  and  owned,  or  which  may  hereafter  be 
held  and  owned  by  said  First  National  Bank,  upon  which  1 
am  now  or  may  hereafter  become  liable  in  my  own  name  or 
in  any  other  name  or  names,  alone  or  with  others,  as  maker 

YoL.  XLI  » 


386  Appellate  Courts  of  Illinois. 

Vol.  41.]    First  Nat.  Bk.  of  Cfaioigo  v.  North  Wis.  Lumber  Co. 

acceptor,  indorser,  guarantor  or  otiierwise,  and  also  as  security 
for  any  money  which  liiay  hereafter  be  advanced  to  ine  or  to 
any  one  for  my  use.  or  upon  my  request 

^'  And  said  First  National  Bank  is  hereby  authorized  to  take 
possession  at  once,  or  at  any  time  at  its  option,  of  any  and  all 
the  aforesaid  personal  property,  goods  and  chattels,  and  to 
have  and  to  hold  tlie  same  as  security  as  aforesaid  unti]  any 
.and  all  indebtedness  now  existing,  or  which  may  hereafter 
exist  in  manner  and  form  as  aforesaid,  shall  be  fully  paid. 
And  in  case  said  First  National  Bank  shall  take  possession  of 
said  ]>ersonal  property,  goods  and  chattels,  or  any  part  thereof, 
full  power  Is  hereby  given  to  said  bank  to  sell  the  same  or 
any  part  thereof  at  public  sale  after  giving  at  least  thirty  days' 
written  notice  to  me,  or  in  case  of  my  death,  to  my  personal 
representatives. 

"  The  premises  hereinbefore  mentioned  are  described  as  fol- 
lows, namely :  Lot  1  in  block  2  in  the  subdivision  for  parti- 
tion of  lots  31  and  32  in  the  assessors'  division  of  part  of  the 
northwest  one-fourth  and  the  west  i>ne-half  of  the  northeast 
one-fourth  of  section  32, —  39  north,  range  14,  east  of  the 
third  principal  meridian,  Chicago,  Illinois,  being  a  dock  lot 
fronting  upon  the  south  fork  of  the  south  branch  of  the  Chi- 
cago river  in  said  city  of  Chicago. 

"Also  that  certain  tract  of  land  described  as  follows: 

"Commencing at  the  northwesterly  corner  of  31st  street  and 
Benson  street;  thence  westerly  along  the  south  line  of  said 
3l8t  street,  348  feet  to  a  point;  thence  northerly  thirty-three 
feet  to  a  point;  thence  westerly  to  a  point  on  the  easterly 
bank  of  the  south  branch  of  the  south  branch  of  the  Chicago 
river;  thence  in  a  southeasterly  direction  along  tlie  easterly 
bank  of  said  river  to  the  northerly  line  of  the  property  of  the 
Armour  Glue  Works;  thence  in  an  easterly  direction  along 
said  line  to  a  point  on  the  west  side  of  said  Benson  street,  and 
thence  in  a  northerly  direction  to  the  place  of  beginning. 

"Also,  lot  3  in  block  2  in  the  subdivision  for  partition  of  lots 
31  and  32  in  the  assessors'  division  of  part  of  the  northwest 
one- fourth  and  the  west  one-half  of  the  northeast  one-fourth 
of  section  32, —  39  north,  range  14,  in  the  city  of  Chicago,  as 
aforesaid. 
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"Also,  blocks  10  and  11,  together  with  all  of  Looinis  street, 
and  the  east  oue-half  of  Jasper  street,  as  platted  in  the  subdi- 
vision for  partition  of  lots  31  and  32  of  the  northwest  one- 
fourth  and  the  west  one-half  of  the  northeast  one-fourth  of 
section  32, —  39,  ran^e  14,  in  said  city  of  Chicago. 

"  In  witness  whereof,  I  have  hereunto  set  my  hand  this  thir- 
tieth day  of  April,  A.  D.  1891. 

«  S.  R  Howell." 

That  it  was  not  delivered  to  the  bank,  but  was  kept  and  held 
by  agreement  between  Howell  and  the  First  National  Bank  of 
Chicago,  by  the  attorney  for  Howell,  with  the  express  under- 
standine;  and  agreement  that  he  should  continue  in  business; 
and  that  whenever  said  Howell  should  determine  that  he  could 
not  longer  continue  in  business,  that  he  would  complete  such 
transfer  and  assignment,  and  would  prefer  the  bank's  indebt- 
edness over  his  other  creditors,  by  causing  his  attorney  to 
deliver  said  instrument  in  writing  to  said  bank,  and  would 
execute  such  other  papers  as  his  attorney  and  the  attorney  for 
the  bank  might  deem  necessary  to  secure  said  preference  over 
the  other  creditors  of  Howell ;  that  he  would  therenpon  yield 
up  voluntary  dominion  of  all  his  property  and  assets  to  said 
bank  under  said  instruments  in  writing. 

It  further  charges  that  Howell  did,  after  said  30th  day  of 
April,  1891,  continue  in  business,  and  that  appellee  supposing 
he  was  solvent  and  able  to  pay,  gave  him  credit  to  the  amount 
already  above  indicated. 

It  also  charges  that  for  several  days  prior  to  the  said  14th 
day  of  July,  1891,  a  number  of  conferences  were  had  between 
Howell,  his  attorney,  and  Lyman  J.  Gage,  the  president  of  the 
First  National  Bank  of  Chicago,  and  the  attorney  for  said 
bank,  respecting  the  manner  in  which  Howell  should  prefer 
the  bank's  indebtedness  over  his  other  creditors,  and  that  dur- 
ing all  said  conferences  Howell  acknowledged  that  he  could 
no  longer  continue  in  business,  and  that  he  was  hopelessly 
insolvent,  and  voluntarily  informed  the  bank  of  such  fact,  and 
that  he  would  execute  any  and  all  insti'uments  necessarv  to 
yield  up  dominion  and  control  of  all  his  property  to  secure  said 
preference  to  the  bank,  and  would  yield  up  to  said  bank  full 
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and  complete  dominioD  of  his  propei-tj  and  effects  under  said 
instrnmente. 

Sai^  petition  further  charges  that  in  pursuance  of  the  policy 
and  scheme  inaugurated  by  Howell  and  appellant,  and  in  part 
carried  out  by  them  on  the  30th  day  of  April,  1S91,  Howell 
delivered  to  the  bank  on  the  14th  day  of  July,  1891,  not  only 
the  instrument  already  set  out,  but  the  following  instrument, 
which  was  duly  signed  by  him: 

"Know  all  men  that  I,  Spooner  E.  Howell,  of  Chicago,  in 
the  county  of  Cook  and  State  of  Illinois,  for  and  in  consider- 
ation of  one  dollar  to  me  paid  by  the  First  National  Bank  of 
Chicago,  receipt  whereof  is  acknowledc^ed,  and  of  all  and  every 
my  indebtedness  to  said  bank  now  and  at  any  time  hereafter 
existing,  whether  direct  or  contingent,  due  or  to  become  due, 
owing  severally  by  me  or  jointly  with  others,  and  to  secure 
the  prompt  payment  of  such  indebtedness  as  the  same  respect- 
ively becomes  due,  have  pledged,  assigned,  transferred  and  set 
over,  and  by  these  presents  do  pledge,  assign,  transfer  and  set 
over  unto  the  said  First  National  Bank  of  Chicago,  its  succes- 
sors and  assigns,  all  and  singular  the  indebtedness  or  moneys 
due  or  to  become  due  to  me  (in  my  firm  name  of  S.  E..  Howell 
&  Company  or  otherwise),  in  open  account,  from  any  and  all 
persons  or  corporations  whatsoever;  and  for  the  consideration 
aforesaid  I  do  further  nominate,  constitute  and  appoint  the 
said,  the  First  National  Bank  of  Chicago,  my  true  and  lawful 
attorney,  irrevocable  for  me  and  in  ray  name,  place  and  stead, 
or  in  my  said  firm  name  of  S.  R.  Howell  &  Company,  or  in 
said  attorney's  own  name,  to  demand,  receive,  collect  sue  for 
and  give  acquittance  for,  and  to  compromise  and  settle  on  such 
terms  and  conditions  as  it  may  see  fit,  all  and  any  such  indebt- 
edness or  moneys,  with  full  power  of  subtitution  and  revocation, 
hereby  ratifying  and  confirming  all  that  my  said  attorney,  or 
any  substitute  by  it  appointed,  may  or  shall  lawfully  do  by 
virtue  hereof. 

"  And  further,  for  the  considerations  aforesaid,  and  to  effect- 
uate the  foregoing  pledge  and  assignment-  and  power  of  attor- 
ney, 1  do  hereby  assign  and  set  over,  transfer  and  deliver  unto 
said,  The  First  National  Bank  of  Chicago,  its  successors  and 
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assigns,  all  books  of  account  belonging  to  me  and  used  in  and 
about  my  business,  done  under  the  firm  name  of  S.  R.  Howell 
&  Company,  whether  books  of  oi'igiual  entry  or  otherwise, 
recording,  stating  or  evidencing  the  indebtedness,  or  any  part 
thereof  aforesaid,  wherever  said  books  of  account  may  be. 

"  In  witness  whereof  I  have  hereunto  sot  my  hand  this  14th 
day  of  July,  A.  D.  1891. 

"  Spooner  R.  Howell." 

And  also  executed  similar  instruments  covering  his  property 
at  Omaha,  Nebraska,  at  Atchison,  Kansas,  and  at  other  places 
in  Kansas  and  Nebraska  and  other  western  States. 

The  petition  charges  also  that  in  accordance  with  said  plan 
and  scheme  previously  made,  appellant  immediately  took 
possession  of  all  the  property  and  assets  of  Howell  mentioned 
in  said  above  described  instniments  in  writing,  and  by  virtue 
of  other  instruments  mentioned  in  said  petition  at  other  places, 
took  possession  of  all  Howell's  property  and  assets  at  those 
places;  and  that  by  virtue  of  said  instruments,  and  the  scheme 
aforesaid,  appellant  took  possession  of  all  the  property  and 
assets  of  the  said  Howell;  and  that  the  said  Howell  now  has 
no  property  or  assets  of  any  kind  or  character  not  in  the  pos- 
session or  under  the  control  of  appellant,  by  virtue  of  the 
above  described  instruments,  and  instruments  of  a  similar 
character  covering  property  not  in  the  State  of  Illinois. 

The  petition  further  charges  that  these  instruments  in  writ- 
ing were  not  made  and  executed  by  Howell  as  security  for 
the  payment  of  his  indebtedness  to  appellant,  but  to  liquidate 
said  indebtedness  with  said  bank,  and  that  whatever  surplus 
was  left  after  the  liquidation  of  said  bank's  indebtedness  was, 
by  agreement  between  said  bank,  through  its  president  and 
Howell,  to  be  turned  over  and  delivered  to  said  Howell.  It 
further  charges  that  the  instruments  in  writing  above  speci- 
fied were  not  chattel  mortgages,  and  did  not  contain  any 
condition  of  defeasance  whatever,  but  that  they  were  in 
law  and  in  fact  an  assignment  by  said  Howell  for  the  benefit 
of  his  creditors,  to  the  said  First  National  Bank  of  Chicago, 
as  assignee,  with  a  preference  in  said  assignment  in  favor  of 
the  said  First  National  Bank  of  Chicago;  and  that  by  reason 
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of  the  same  and  the  taking  possession  of  the  property  by  the 
bank,  it  became  and  is  subject  to  all  the  obligations  of  au 
assignee  in  cases  of  voluntary  assignments. 

After  various  charges  in  the  petition  showing  neglect  and 
refusal  of  appellant  to  comply  with  the  voluntary  assignment 
law  in  not  filing  an  inventory  in  the  County  Court  and  not 
performing  the  other  duties  imposed  upon  it  as  asi^ignee,  tiio 
petition  charges  that  the  thirty  days'  notice  mentioned  in  the 
first  instrument  above  set  forth  has  been  by  agreement  between 
Howell  and  the  bank  waived,  and  that  the  bank  has  sold  and 
disposed  of  a  large  quantity  of  lumber  and  other  goods  and 
chattels  of  said  insolvent  estate. 

The  petition  further  charges  that  appellant  and  Howell  are 
in  collusion  to  cheat  and  defraud  the  other  creditors  of  the 
said  Howell,  and  that  the  bank  is  by  said  deed  of  assignment 
made  a  preferred  creditor  of  Howell,  and.  then  charges  that  all 
its  acts  since  it  seized  said  property  and  assets  of  said  Howell, 
and  took  possession  of  the  same,  have  been  solely  in  the  inter- 
est and  under  the  direction  of  the  said  insolvent  Howell  and 
the  maintaining  of  its  preference  as  creditor. 

To  that  petition  the  bank  demurred;  the  court  overruled  the 
demurrer;  decided  that  Howell  had  made  a  voluntary  assign- 
ment; required  the  bank  as  assignee  to  tile  an  inventory  and 
give  bonds  as  required  by  law,  and  upon  the  refusal  of  the 
bank  to  do  so,  removed  the  bank  as  assignee  and  appointed 
another  assignee,  and  ordered  the  bank  to  deliver  to  him  the 
assets  which  had  come  to  the  possession  of  the  bank  "  by  virtue 
of  the  assignment  set  forth  in  the  petition." 

From  that  action  of  the  court  this  appeal  is  prosecuted. 
The  County  Court  proceeded,  and  the  appellee  endeavors  to 
sustain  its  action,  under  the  act  concerning  voluntary  assign- 
ments of  May  22,  1877,  and  the  ultimate  question  in  the  case 
is  whether  the  instruments  set  forth  in  the  petition,  taken  in 
connection  with  all  material  averments  in  the  petition,  which 
being  confessed  by  the  demurrer  are  to  be  taken  as  true,  do  or 
do  not  constitute  such  a  voluntary  assignment  for  the  benefit 
of  creditors  as  the  act  cited  provides  for.  If  they  do,  the 
County  Court  had  jurisdiction  to  do  what  it  has  done;  if  they 
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do  not,  tho  court  had  no  jurisdiction  in  the  matter.     Ide  v. 
Sayer,  30  111.  App.  210;  129  111.  230. 

True,  the  appellee,  being  a  creditor  of  Howell,  and  claiming 
that  he  had  made  such  an  assignment,  might  present  to  the 
County  Court  his  petition  to  have  tho  assets  administered 
under  the  supervision  of  the  court,  and  upon  such  petition  the 
court  must  decide  the  question  presented  by  the  petition,  and 
60  expressly  or  by  implication  determine  the  question  of  its 
own  jurisdiction.  But  if  it  decided  that  such  an  assignment 
has  been  thus  made,  and  that  therefore  it  has  jurisdiction, 
when  the  fact  is  the  other  way,  its  further  action  to  enforce 
what  it  wrongly  held  to  be  such  an  assignment,  is  without 
jurisdiction.     Farwcll  v.  Cohen,  28  N.  E.  Rep.  35. 

Nothing  that  has  been  said  by  courts  as  to  what  transactions 
were  fi-audulent  against  creditors,  either  upon  bills  in  equity 
by  such  creditors, as  in  Nesbit  v.  Digby,  13  111.  387,  and  Phelps 
V.  Curts,  80  III.  109,  or  upon  attachments  by  them,  as  in  Selz 
V.  Evans,  6  111.  App.  466,  helps  us  to  decide  whether  such  an 
assignment  as  the  present  statute  governs,  exists  here. 

Nor  if  the  case  of  White  v.  Cotzhauser,  129  U.  S.  329,  were 
followed  by  the  courts  of  this  State,  would  it  be  material  to 
inquire  whether  the  transaction  between  Howell  and  the  bank 
could  be  attacked  upon  the  doctrine  of  that  case,  because  of 
such  a  controversy  only  a  court  of  general  equity  powers 
would  have  jurisdiction. 

Decisions  in  other  States  upon  their  statutes  need  not  be 
referred  to,  as  what  has  been  said  by  the  Supreme  Court  of 
this  State  is  enough  for  our  guide.  What  that  court  has  said, 
except  in  Farwell  v.  Cohen.  28  N.  E.  Rep.  35,  upon  the  subject 
of  what  does  and  what  does  not  constitute  an  assignment  under 
the  statute,  has  been  said  in  cases  where  attacks  have  been 
made  by  creditors  upon  the  disposition  of  property  by  insolv- 
ent debtors,  not  as  claiming  that  such  dispositions  were  assign- 
ments under  the  statute,  but,  as  urged  by  defeated  creditors, 
that  they  were  constructively  fraudulent  because  they  were 
evasions  of  the  statute.  Thus  in  Preston  v.  Spalding,  120  111. 
208,  where  judgments  confessed,  were,  under  the  circumstances, 
held  to  be  evasions  of  the  statute  for  which  a  court  of  equity 
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would  give  relief,  it  was  said  of  a  debtor  that,  "notwithstand- 
ing this  act,  he  maj  now,  as  heretofore,  in  good  faith  sell  his 
l)roperty,  mortgage  or  pledge  it,  to  secure  a  honafide  debt,  or 
create  a  lien  upon  it,  by  operation  of  law,  as  by  confessing  a 
judgment  in  favor  of  a  bona  fide  creditor."  And  in  Schroeder 
V.  Walsh,  in  the  same  volume,  403,  the  same  judge  writing,  in 
a  case  where  the  attack  was  under  an  attachment  against  the 
debtor,  says:  "In  the  absence  of  any  bankrupt  law  or  statute 
to  the  contrary,  the  law  is  well  settled  that  a  debtor  in  failing 
circumstances,  not  seeking  the  benefit  of  tlie  general  a^si<;n- 
ment  law,  ma^'  prefer  one  creditor  to  another  equally  merito- 
rious, if  done  in  good  faith.  ♦  *  *  That  act  applies  only 
to  conveyances  of  property  to  an  assignee  or  trustee,  in  trust, 
to  convert  the  same  into  money  for  the  benefit  of  creditors  of 
the  assignor." 

These  quotations  have  before  been  made  in  this  court  by 
Judge  Moran  in  Farwell  v.  Nilson,  35  III.  App.  164,  in  an 
opinion  adopted  by  the  Supreme  Court  as  their  own  in  the 
same  case,  133  111.  45;  the  question  there  being,  whether  pref- 
erences obtained  through  judgments  confessed  by  an  insolv- 
ent, who  made  no  assignment,  could  be  avoided  by  another 
judgment  creditor  tiling  a  creditor's  bill  in  equity;  which 
question  was  decided  in  the  negative.  JSext  came  Weber  v. 
Mick,  131  111.  520,  where  a  debtor,  a  merchant  in  greatly 
embarrassed  circumstances,  unable  to  meet  his  indebtedness 
as  it  matured,  executed  to  his  creditors  chattel  mortgages 
upon  his  whole  stock  of  goods,  and  delivered  the  goods  to 
the  mortgagees.  The  goods  were  attached  by  another  cred- 
itor and  in  the  contest  between  the  mortgagees  and  that  cred- 
itor, the  court  cite  with  approval  Vermont  cases  that  hold 
that  "if  a  debtor  conveys  his  property  directly  to  creditors 
for  their  benefit,  and  no  trust  is  created  for  others,  the  trans- 
fer is  to  be  regarded  as  a  mortgage  or  pledge,  and  not  as  an 
assignment."  Then  the  court  for  themselves  say:  "The  prin- 
ciples above  laid  down  are  entirely  in  harmony  with  the  con- 
struction placed  upon  our  voluntary  assignment  law  in  Schroe- 
der V.  Walsh,  120  111.  403.  *  ♦  *  It  is  clear  upon  the 
principles  established  by  the  authorities  above  cited  that  they 
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(the  instraments  in  qnestion)  were  mere  chattel  mortgages, 
executed  for  the  sole  benefit  of  the  mortgagees,  and  creating 
no  trust  in  favor  of  any  of  the  creditors  of  the  mortgagor. 
It  is  clear,  then,,  that  they  did  not  constitute  voluntary  assign- 
ments for  the  benefit  of  creditors,  within  the  meaning  of  the 
statute."  Id  Farwell  v.  Cohen,  28  K  E.  Eep.  35,  the  Supreme 
Court  do  hold  that  an  instrument,  not  intended  by  the  parties 
to  it  to  be  an  assignment  under  the  statute,  did  take  effect  as 
such.  The  instrument  was  in  form  a  bill  of  sale  by  Silverman 
to  Cohen  of  a  stock  of  goods,  reciting  indebtedness  to  several 
persons,  a  small  percentage  of  which  was  to  Cohen  himself ; 
the  desire  of  Silverman  to  secure  the  payment  thereof ;  and 
providing  that  Cohen  should  take  the  goods  "in  trust"  to  sell 
and  pay  those  debts  in  a  certain  order — and  upon  that  feature 
of  trust,  copying  with  approval  much  that  is  said  in  Schroeder 
V.  Walsh,  120  111.  403,  Weber  v.  Mick,  131  III.  520,  and  Far- 
well  V.  Nilson,  133  111.  35,  to  the  effect  that  an  assignment,  to 
be  treated  as  such  under  the  statute,  is  a  conveyance  in  trust 
for  creditors,  and  upon  that  feature  of  trust  only,  they  hold 
that  the  instrument  there  in  question  was  such  an  assignment. 
We  must  then  regard  it  as  settled  law  in  this  State,  that  a 
transfer  of  property  and  choses  in  action  by  an  insolvent  to 
his  creditor  direct,  for  the  purpose  of  securing  or  providing 
the  means  of  payment  of  that  creditor,  and  of  that  creditor 
only,  is  not  a  voluntary  assignment  for  the  benefit  of  creditors 
under  the  statute  of  1877.  All  charges  of  fraud  and  collusion 
are  foreign  to  the  question  of  the  jurisdiction  of  the  County 
Court.  It  has  no  general  equity  powers.  It  matters  not  what 
the  transaction  between  Howell  and  the  bank  may  be,  if  it  is 
not  what  the  statute  provides  for  as  a  voluntary  assignment 
for  the  benefit  of  creditors;  if  creditors  wish  to  attack  it,  thev 
must  go  elsewhere  than  to  the  County  Court;  with  the  single 
exception  that  if  they  choose  to  risk  an  attachment  of  the 
property  transferred,  or  proceed  by  garnishment,  they  may 
resort  to  that  court  in  the  exercise  of  its  ordinary  jurisdiction 
at  law,  for  amounts  not  exceeding  $1,000. 

With  all  the  charges  of  the  petition  as  to  the   relations 
between  Howell  and  the  bank,  and  their  dealings  with  each 
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Other,  taken  as  true,  no  trust  for  other  creditors  of  Howell — 
no  glimpse  of  benefit  to  them  in  any  contingency — can  be 
found. 

That  the  bank  is  placed  under  obligation  to  exercise  reason- 
able diligence  and  fidelity  in  realizing  upon  the  assets  trans- 
ferred, and  applying  the  proceeds  to  the  paj-ment  of  the  debts 
of  Howell  to  the  bank,  is  true,  and  doubtless  he  might  have 
an  account  in  equity  of  their  doings,  but  that  does  not  consti- 
tute technically  a  trust  in  the  bank,  even  for  Howell. 

The  position  of  the  bank  is  like  that  described  by  the  Su- 
preme Court  in  Griffin  v.  Marine  Co.,  52  111.  130,  where  they 
say:  ''  In  a  limited  sense,  and  for  some  purposes,  the  mortgagee 
in  possession  for  condition  broken,  and  without  foreclosure,  is 
a  trustee,  yet  he  is  not  so  in  a  strict  sense  and  for  all  pur- 
poses." If  Howell  should  pay  his  debts  to  the  bank,  he  would 
be  entitled  to  a  return  of  all  the  assets  undisposed  of,  and  if 
any  surplus  of  assets,  or  proceeds  thereof,  should  remain  after 
such  payment  from  the  assets,  he  would  be  entitled  to  it,  and 
no  action  or  suit  would  lie  by  any  other  creditor  of  Howell 
directly  to  prevent  such  return,  though  it  might  be  prevented, 
perhaps  indirectly,  by  a  levy  of  process  against  him,  or  by  a 
judgment  creditor's  bill  or  garniehment. 

We  do  not  deem  it  material  to  inquire  by  what  name  the 
instruments  made  to  the  bank  by  Howell  should  be  called ; 
whether  mortgages,  pledges,  assignments  as  collateral  security 
or  nondescripts. 

Sufficient  for  this  case,  to  oust  the  jurisdiction  of  the  Coun- 
ty Conrt,  it  is,  that  they  do  not  constitute  a  voluntary  assign- 
ment for  the  benefit  of  creditors  under  the  act  of  1877,  and 
therefore  the  judgment  of  the  County  Court  is  reversed  and 
the  petition  dismissed. 

Judgiaerd  reversed  and  petition  dismissed. 
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Augusta  Miller  u  S? 


V. 

London  &  Lancashire  Fire  Insurance  Company. 

Fire  Insurance  Company — Policy — Conditions — Riot — Explosions, 

Where,  in  a  given  case,  property  is  insured  against  fire  but  not  against 
explosions,  recovery  may  not  be  had  for  iiijnry  arising  from  an  explosion, 
although  the  same  was  caused  by  a  fire. 

[Opinion  filed  November  2, 1891.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  Anthony,  Judge,  presiding. 

Appellant  received  from  appellee  a  policy  of  insurance 
against  fire  upon  a  building  owned  by  her  in  Chicago,  which 
policy  contained  this  provision : 

"  This  company  shall  not  be  liable  for  loss  caused  directly 
or  indirectly  by  riot,  *  *  *  or  (unless  fire  ensues,  and, 
in  that  event  for  the  damage  by  fire  only,)  by  explosion  of 
any  kind." 

A  mill  adjacent  to  appellant's  premises  took  fire,  and  shortly 
after,  an  explosion  in  the  mill  blew  appellant's  house  off  its 
foundations  and  almost  completely  ruined  it;  the  wreck  took 
fire  from  the  mill,  and  the  damage  done  by  the  fire  after  the 
explosion  (it  is  agreed)  amounted  to  $230. 

Appellant  having  recovered  a  judgment  for  this  sum  has 
taken  this  appeal,  insisting  that  she  is  entitled  to  receive  the 
amount  of  damage  done  to  the  house  by  the  explosion,  as  well 
as  that  which  ensued  to  the  wreck,  by  fire,  after  the  explosion. 

Messrs.  Seth  F.  Crews  and  Eenest  Dale  Owen,  for  appel- 
lant. 

Mr.  Thomas  Bates,  for  appellee. 
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Waterman,  P.  J.  It  is  quite  manifest  that  there  was  no 
insurance  against  loss  caused  directly  or  indirectly  by  explo- 
sion. What  is  insisted,  is  that  the  explosion  having  been 
caused  by  fire,  the  destruction  of  the  house  by  the  explosion 
was  a  damage  by  fire;  in  other  words,  that  .we  are  to  attribute 
the  injury  not  to  the  immediate  cause,  but  to  the  cause  of  that 
cause. 

While  it  is  true  that  where  no  conditions  to  the  contrary 
are  imposed,  the  insurer  is  liable  for  goods  stolen  during  rea- 
sonable attempt  to  remove  them  from  a  burning  building,  or 
damage  by  water  in  a  reasonable  attempt  to  extinguish  the 
fire,  the  rule  that  to  hold  the  insurer  the  fire  must  be  the 
proximate  cause  of  the  loss,  remains.  As  was  said  by  Byles, 
Jr.,  in  Everett  v.  The  London  Assurance  Co.,  19  C.  B.  &  N. 
S.  126,  "If  that  was  not  so,  and  a  ship  was  in  the  neighbor- 
hood of  Vesuvius  and  was  shaken  by  an  explosion,  that  would 
be  damage  by  fire;  or  if  a  gun  was  fired  off  loaded  with  small 
shot,  among  crockery,  that  would  be  damage  by  fire."  Some- 
where we  must  cease  in  this  class  of  cases  to  look  for  tlie 
cause  of  causes,  else  we  may  run  back 

'•To  that  primeval  fire 
Which  wrapt  the  earth  ere  life  began."" 

In  the  present  case  the  policy,  although  against  loss  by  fire, 
contains  a  stipulation  to  the  effect  that  the  company  will  not 
be  liable  for  loss  caused  directly  or  indirectly  by  explosion. 
In  the  face  of  such  condition  what  difference  does  it  make 
whether  the  explosion  was  caused  by  fire,  steam,  gas  or  con- 
cussion ? 

In  Wood  on  Fire  Insurance,  Sec.  104,  it  is  declared  to  be  the 
rule,  that  ''If  the  injury  is  entirely  due  to  concussion,  the  fact 
that  the  concussion  was  caused  by  fire  does  not  make  the  fire 
the  proximate  cause  of  the  loss;  it  is  but  the  cause  of  the  cause, 
the  caicsa  rernota  and  not  the  cause  proximal 

With  the  loss  by  fire  which  occurred  after  the  explosion, 
we  are  not  concerned;  appellee  makes  no  contention  as  to  such 
loss;  for  that  directly  caused  by  the  explosion  before  there 
was  any  fire  in  the  insured  premises  the  insurer,  under  the 
conditions  of  this  policy,  is  not  liable.     Caballero  v.  Home 
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Ins.  Co.,  15  La  An.  217;  Briggs  v.  North  American  Inp.  Co., 
53  N.  Y.  446 ;  U.  S.  Ins.  Co.  v.  Foot,  22  Ohio  St.  340 ;  In- 
surance  Co.  v.  Tweed,  7  Will.  (TJ.  S.)  44;  Ki»e  et  al.  v.  Co- 
lumbus Ins.  Co.,  17  Mo.  301;  Montgomore  v.  Fireman's  Ins. 
Co.,  16  B.  Monroe,  427;  Stanley  v.  Western  Ins.  Co.,  L.  R 
34,  71 ;  St.  John  v.  American  Ins.  Co.,  11  N.  Y.  616. 
The  judgment  of  the  court  below  is  affirmed. 

Judgment  affhrmed. 


The  Acme  Copying  Company 

V. 

GUSTAVUS  Y.  McLuRB, 

Partnership — Account — Reference  to  Master — Notice. 

1.  On  a  bill  for  an  account  both  parties  are  actord.  A  decree  upon  a 
master^s  report,  based  upon  a  bill  praying:  for  an  account,  can  not  stand 
where  the  defendant  had  no  notice  of  the  reference  to,  hearing  before,  or 
report  of  the  master,  nor  of  the  decree,  until  the  term  of  the  court  at  which 
the  decree  was  entered  had  passed. 

2.  It  is  a  universal  rule  in  equity,  that  upon  a  bill  for  an  account,  the 
pEirty  against  whom  the  balance  is  found  will  be  decreed  to  pay  it.  No 
cro88>bill  is  necessary  and  if  there  be  several  defendants,  and  if  between 
them  a  balance  is  due  from  one  to  another,  it  may  be  awarded  as  if  each 
wiiR  a  plaintiff  in  a  bill  against  the  others. 

3.  Failure  to  answer  a  bill  admits  all  traversable  averments  therein. 

[Opinion  filed  November  2,  1891.] 

In  error  to  the  Circuit  Court  of  Cook  County;   the  Hon. 
Murray  F.  Tuley,  Judge,  presidinoj. 

Mr.  Frank  J.  Crawford,  for  plaintiff  in  error. 

Messrs.  William  A.  Doyle  and  John  C.  Bichberg,  for 'de- 
fendant in  error. 


41  3S7 

50  066 

41  397 
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g3  296 

41  897 

104    »  88 


Gary,  J.    The  defendant  in  error  filed  a  bill  in  the  Circuit 
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Court  against  the  plaintiflE  in  error,  alleging  a  partnership  and 
praying  an  account  The  Acme  Company  demurred,  their 
demurrer  was  overruled  and  they  were  ruled  to  answer.  As 
they  did  not  answer,  the  bill  was  taken  as  confessed,  and  the 
cause  referred  to  a  master  to  state  the  account. 

The  master  stated  the  account,  finding  that  there  was  due 
to  McLure  from  the  company  $1,653.82,  and  on  that  report  a 
decree  for  that  sum  was  entered  against  the  company,  to 
reverse  wliich  this  writ  of  error  is  prosecuted. 

The  plaintijBf  in  error  had  no  notice  of  the  reference  to, 
hearing  before,  or  report  of  the  master,  nor  of  the  decree, 
until  after  the  term  of  the  court  at  which  the  decree  was 
entered  had  passed;  nor  is  it  probable  that  the  attention  of 
the  court  was  before  then  called  to  the  fact  that  the  account 
had  been  taken  without  notice.  Without  considering  any 
other  question  in  the  case  the  decree  must  be  reversed  for  tlie 
reason  that  there  was  no  such  notice.  On  a  bill  for  an  ac- 
count both  parties  are  actors. 

"It  is  a  universal  rule  in  equity  that  upon  a  bill  for  an 
account,  the  party  against  whom  the  balance  is  found  will  be 
decreed  to  pay  it."  Green,  C.  J.,  in  Campbell  v.  Zabriskie,  4 
Halst.  738.  To  the  same  effect  is  Quinn  v.  McMahan,  40  111. 
App.  590. 

No  cross-bill  is  necessary.  Allen  v.  Allen,  11  Heisk.  387. 
And  if  there  be  several  defendants,  and  if  between  them  a 
balance  is  due  from  one  to  the  other,  it  may  be  awarded,  as  if 
each  was  a  plaintiflE  in  a  bill  against  the  others.  Little  v.  Mer- 
rill, 62  Me.  328. 

Failure  to  answer  the  bill  admitted  all  traversable  averments 
of  the  bill. 

The  bill  set  out  a  contract  in  writing  between  the  parties, 
and  that  the  parties  had  ceased  to  act  under  it.  The  default 
admits  that.  It  alleges  that  upon  a  settlement  it  would  appear 
that  there  is  a  large  balance  due  to  the  complainant.  That  is 
a  formal  allegation,  not  going  to  the  right  of  the  complainant 
to  file  his  bill,  but  like  the  ad  damnum  at  law,  touches  only  the 
measure  of  the  relief  he  wants. 

In  Bruner  v.  Battell,  83  111.  322,  relied  upon  by  the  appellee, 
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the  bill  was  to  obtain  a  conveyance  of  land  sold  by  the  defend- 
ant to  the  complainant,  which  the  latter  claimed,  and  therefore 
his  bill  doubtless  alleged,  had  been  fully  paid  for.  In  such  a 
case  the  default  admitted  everything,  and  no  reference  was 
necessary.  A  decree  might  have  followed  the  default  without 
any  evidence.     Mason  v.  Patterson,  74  111.  191. 

But  in  this  case  a  reference  to  the  master  was  indispensable. 
A  decree  without  it  would  have  been  erroneous.  Farwell  v. 
Iluling,  33  111.  App.  238;  132  111.  112. 

The  practice  in  this  State  as  to  notice,  both  at  law  and  in 
equity,  is  too  loose  for  safety.  But  the  case  of  Craig  v. 
McKinney,  72  III.  305,  has  set  a  limit  in  one  particular.  That 
case  was  not  very  unlike  this.  A  default  for  want  of  answer 
after  demurrer  and  plea  overruled,  was  entered,  upon  a  bill 
tiled  for  an  account ;  not,  to  be  sure,  between  partners,  but  of 
an  agent  to  his  principal.  But  money  to  be  found  due  by  the 
account,  and  awarded  to  the  complainant,  was  the  object  of 
that  suit,  as  of  this.  The  court  held  that  there  should  have 
been  notice  to  t'he  defendant  of  the  taking  of  the  account. 
Reference  is  there  made  to  2  Dan.  Chy.,  3d  Ed.,  1152  (5th 
Ed.,  1175). 

In  the  notes  to  this  last  edition  manv  other  authorities  are 
referred  to  at  page  1170.  See  also,  Jewell  v.  I?ock  Kiver 
Paper  Co.,  101  111.  57;  Union  Mut.  Life  Ins.  Co.  v.  Slee,  123 
III.  57;  Strang  v.  Allen,  44  111.  428. 

A  reference  to  the  authorities,  without  copying,  is  suiiicient 
No  directions  will  be  given  as  to  whether  the  company  shall 
be  permitted  to  answer  the  bill  or  not.  Unless  they  can  deny 
the  agreement  set  out,  it  would  seem  to  be  unnecessary,  as 
the  same  defense  can  be  made,  and  if  anything  is  due  to  the 
company,  the  same  relief  had  without  as  with  an  answer. 

The  decree  is  reversed  and  the  cause  remanded. 

Jie  versed  and  remanded. 


400  Appellate  Courts  of  Illinois. 

Vol-  41. j  Gutfich  Brewing  Co.  Fischbeck. 


The  GuTscn  Brewing  Company   . 

V. 

Henry  Fischbeck  and  Ferdinand  Hollander. 

Practice. 

Parties  raufft  diRclose  by  their  pleadings  the  grounds  on  which  therare 
seeking  redreen.  A  want  of  allegHtion  to  sustain  the  relief  sought  is  as  futal 
as  the  lack  of  proof  to  show  the  party  entitled  to  such  relief. 

[Opinion  filed  November  2,  1S91.] 

In  error  to  the  Circuit  Court  of  Cook  County;  the  Hon. 
Murray  F.  Tuley,  Judge,  ]>re8iding. 

Messrs.  Flower,  Smith  &  Musoraye,  for  plaintiflf  in  error. 

Messrs.  William  A.  Doylb  and  John  C.  Bichbero,  for 
defendants  in  error. 

MoRAN,  J.  Defendant  in  error,  Fishbeck,  filed  the  bill  and 
afterward  his  amended  bill  in  the  case  against  Hollander,  and 
the  Gutsch  Brewing  Com  pan  J,  and  alleges  that  said  Hollander 
and  said  Fishbeck  had  entered  into  a  copartnership  for  the 
purpose  of  contracting  for  and  selling  beer  and  beverages  for 
the  Gntsch  Brewing  Company;  that  said  copartnership  con- 
tracted with  said  brewing  company' to  solicit  orders  and  sell 
beer  and  went  to  work  under  said  contract;  that  by  said  con- 
tract said  firm  was  to  receive  for  their  services  $5  per  day  for 
three  months  from  February  1, 1890,  and  a  certain  commission 
for  each  and  every  barrel  of  beer  sold  by  said  firm;  that 
complainant  had  spent  his  entire  time  in  the  business  of  the 
firm  and  Hollander  but  a  portion  of  his  time,  but  that  Hol- 
lander was  allowed  to  collect  the  moneys  due  the  firm  from 
the  brewing  company,  and  that  having  collected  a  considerable 
sum  and  received  the  stipulated  salary,  said  Hollander  has  not 
accounted  to  complainant,  and  refused  to  account  for  the  said 
moneys  collected  by  him. 
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Tlie  bill  then  proceeds  to  allege  Hollander  and  the  brewing 
company  had  entered  into  a  conspiracy  to  compel  complainant 
to  discontinue  the  said  copartnership,  and  that  Hollander  in 
violation  of  his  partnership  agreement  did, as  it  were,  sever  his 
connection  with  the  brewing  company  and  with  complainant, 
and  said  Hollander  and  said  brewing  company  refused  longer 
to  recognize  complainant  and  said  Hollander  as  agents  for  said 
brewing  company,  and  that  said  Hollander  was  at  work  for  the 
brewing  comjmny  under  a  new  agreement;  that  said  Hol- 
lander and  said  brewing  company  refused  to  recognize  com- 
plainant or  to  account  to  him  for  any  portion  of  the  amount 
that  is  justly  due  him. 

The  prayer  is  that  Hollander  may  be  decreed  to  account  and 
pay  over  whatever  may  be  found  due  to  complainant  for  his  half 
interest  in  the  partnership,  and  that  said  brewing  company 
may  be  enjoined  from  paying  to  said  Hollander  any  money 
until  the  right  of  complainant  may  be  decreed,  and  that  said, 
company  may  be  decreed  to  carry  out  their  said  contract  with 
complainant  and  Hollander,  and  that  the  court  decree  that 
whatever  sales  or  orders  that  have  or  may  be  taken  by  said 
Hollander  may  be  decreed  to  be  as  and  for  the  use  and  benefit 
of  complainant  jointly  with  said  Hollander,  as  and  for  one-half 
interest  by  each  in  and  to  the  same,  and  pray&  for  general 
relief. 

The  default  of  the  Gutsch  Brewing  Company  was  entered 
for  a  failure  to  answer  the  amended  bill,  and  the  case  was 
referred  to  the  master,  where  complainant  proceeded  to  take 
an  account  against  the  said  brewing  company.  The  account 
was  stated  by  the  master,  and  the  amount  found  due  from  the 
brewing  company  to  Hollander  &  Fishbeck,  was  $5,003.89,  for 
which  a  decree  was  recommended  and  entered. 

The  brewing  company  moved  to  set  aside  the  decree  after 
the  term  had  passed,  and  said  motion  having  been  overruled, 
the  record  is  brought  here  by  writ  of  error,  and  the  validity 
of  the  decree  questioned  on  several  groimds. 

Without  regard  to  other  objections  we  are  of  opinion  that 
the  decree  can  not  stand  because  of  the  lack  of  statements  or 
allegations  in  the  bill  to  authorize  it.     The  want  of  a  specific 

YoL.  XLi  as 
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prayer  for  an  accounting  against  the  plaintiff  in  error  might 
be  supplied  bj  the  prayer  for  general  relief  under  which  the 
court  may  grant  any  relief  which  the  statement  of  a  bill  will 
warrant,  but  parties  must  disclose  by  their  pleadings  the 
grounds  on  which  they  are  seeking  redress.  A  want  of  alle- 
gation to  sustain  the  relief  sought  is  as  fatal  as  the  lack  of 
proof  to  show  the  party  entitled  to  such  relief. 

This  bill  was  not  framed  with  a  view  to  having  an  account 
against  the  brewing  company.  It  wholly  lacks  the  essential 
averment  that  there  was  anything  due  from  the  company  lo 
complainant  or  to  his  firm.  There  is  no  allegation  of  fact  or 
circumstances  which  would  entitle  complainant  to  ask  fur  an 
accounting  against  said  company.  If  an  injunction  was  war- 
ranted by  the  allegations  of  the  bill,  it  was  to  prevent  the 
money  of  the  firm  from  being  paid  to  Hollander  till  the  rights 
of  Hollander  and  complainant  could  be  determined. 

If  the  allegations  of  the  bill  would  warrant  a  decree  that 
the  company  specitically  perform  the  contract  with  Hollander 
and  complainant,  they  would  not  authorize  an  account  of 
mone3's  earned  under  some  other  ctmtract 

The  theory  of  a  bill  must  appear  from  the  allegations  in  it. 
The  decree  must  be  secunduin  allegata  et  probata^  and  unless 
the  pleading  authorize  the  decree,  the  most  satisfactory  proof 
will  be  unavailing  to  sustain  it.  Winchester  v.  Grosvenor,  48 
III.  517;  Marvin  v.  Collins,  98  111.  510;  Walters  v.  Walters, 
132  III.  467;  Qninn  v.  McMahon,  40  111.  App.  593.  ^ 

The  decree  must  be  reversed  and  the  case  remanded  for 

such  further  proceedings  as  the  parties  may  deem  proper  to 

take. 

lieversed  and  remanded. 
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Daggltt  T.  Mensch. 


Joseph  Daggitt  lili.^ 

Mary  Mensch  and  Charlotte  A,  Baker* 

* 

Appeals — Debt  an  Bond — Forcible  Detainer, 

1.  A  conveyance  pendente  lite  by  the  plaintiff  in  an  action  of  forcible 
detainer,  does  not  affect  bis  right  to  recover,  if  at  the  commencement  of  the 
Bait  he  was  entitled  to  the  possession;  and  the  same  result  attends  any  change 
of  possession. 

2.  An  allegation  in  an  action  of  debt  upon  an  appeal  bond,  stating  that 
appellant  did  not  prosecute  his  appeal  with  effect,  without  stating  the  facts 
showing  what  became  of  the  suit,  is  insufficient  upon  demurrer;  no  claim  for 
nominal  damages  can  be  based  on  such  an  allegation. 

[Opinion  filed  November  2,  1891.] 

Appeal  from  the  Cii'ouit  Court  of  Cook  County;  the  Hon. 
George  Dbiggs,  Judge,  presiding. 

Mr.  E.  C.  Ckawford,  for  appellant 

Mr.  E.  W.  Adkinson,  for  appellee  Baker. 

Gakt,  J.  This  is  an  appeal  from  the  judgment  of  the  Cir- 
cuit Court  in  favor  of  the  defendants  there,  appellees  here, 
upon  a  demurrer  to  the  declaration. 

The  action  is  debt  upon  an  appeal  bond  given  by  the  appel- 
lee above  named,  with  a  surety,  upon  an  appeal  by  her  from 
the  judgment  of  a  justice  of  the  peace,  against  her,  in  an 
action  of  forcible  detainer. 

The  declaration  recites,  in  describing  the  bond  and  alleging 
the  breach,  as  follows:  "In  which  said  writing  obligatory  it 
was  provided  that  if  said  Mary  Mensch  should  prosecute  her 
appeal  with  effect,  and  should  pay  to  the  plaintiff  all  rent  then 
due  and  that  might  become  due  before  the  final  termination  ' 

of  the  suit,  and  all  damages  and  loss  which  the  said  plaintiff 
might  sustain  by  reason  of  the  withholding  of  the  premises  in 
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controversy,  and  by  reason  of  any  injury  done  thereto  during 
such  withholding,  together  with  all  costs,  until  the  restitution 
of  the  possession  thereof  to  the  plaintiff  in  case  the  judgment 
from  which  the  appeal  was  taken  should  be  affirmed,  or  the 
appeal  dismissed,  then  said  writing  obligatory  was  to  be  void, 
otherwise  to  remain  in  full  force  and  effect;  and  that  although 
said  defendant,  Mary  Mensch,  withheld  said  premises  from  the 
plaintiff  from  May  15,  1887,  until  on  or  about  December  16, 
1888,  to  wit,  during  the  pendency  of  the  appeal  above  men- 
tioned, and  that  she,  tlie  said  defendant,  did  not  prosecute  her 
said  appeal  with  effect,  and  that  on  May  26,  1890,  said  suit 
was  finally  terminated  by  order  of  said  Circuit  Court,  then 
duly  entered  of  record,  and  that  the  rent  of  said  premises  was 
worth  and  amounted  to  the  sum  of  $1,710,  and  was  and  is 
withheld  from  said  plaintiff  by  said  defendant,  Mary  Mensch, 
together  with  interest  thereon,  and  that  the  plaintiff  has  sus- 
tained great  loss  and  damage  by  reason  of  said  withholding, 
to  wit,  the  sum  of  $1,710,  and  interest  thereon. 

^*  And  that,  nevertheless,  said  defendant,  Mary  Mensch,  has 
not  paid  the  plaintiff,"  etc. 

The  declaration  does  not  show  how  the  suit  in  which  the 
appeal  was  taken  ended,  but  only  that  it  "finally  terminated;" 
perhaps  by  a  verdict  and  judgment  for  Mensch. 

The  position  of  the  appellant  is  that  it  does  not  matter  how 
the  suit  ended,  provided  that  in  fact  rent  and  damages  accrued 
to  the  appellant. 

He  gives  no  effect  to  the  words,  "in  case  the  judgment  from 
which  the  appeal  was  taken  should  be  affirmed  or  the  appeal 
dismissed,"  which  describe  the  contingency  upon  which  Mensch 
was  to  pay,  as  clearly  and  effectually  as  if  they  had  been 
placed  between  the  words  "and"  and  "should"  immediately 
following  the  word  "effect"  in  the  first  clause  of  the  condition 
of  the  bond. 

It  is  urged  that  by  this  construction  a  defendant  in  a  forci- 
ble detainer  case  may  defeat  his  appeal  bond  by  abandoning 
the  premises  just  before  trial  in  the  Circuit  Court,  and  thereby 
prevent  the  plaintiff  from  obtaining  a  judgment  for  the  pos- 
session and  costs. 
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We  have  held  that  a  conveyance  pendente  lite  by  the 
plaintiff  in  an  action  of  forcible  detainer,  does  not  a£Fect  his 
right  to  recover,  if  at  the  commencement  of  the  suit  he  was 
entitled  to  the  possession.  Bell  v.  Bruhn,  30  111.  App.  300. 
And  the  same  result  Attends  any  change  of  possession.  Pat- 
terson v.  Graham,  40  111.  App.  399. 

The  allegation  that  Mensch  ^'did  not  prosecute  her  said 
appeal  with  effect,"  without  stating  the  facts  showing  what 
became  of  the  suit,  is  insufficient  on  demurrer.  People  v.  Zin- 
graf,  No.  3955,  this  court,  unreported. 

ISo  claim  for  nominal  damages  can  be  based  on  that  alle- 
gation. The  judgment  of  the  Ckcuit  Court  is  right,  and  is 
afiirmed. 

Judgment  affirmed-. 


*  41    406 

Nancy  A.  Edwards  et  al.  ^iTm^ 


V. 


_59 ^! 
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T.   S.  EODGERS.  ffi   tr; 

CredUora'  Bills— Praetiee. 

• 

1.  The  appointment  of  a  receiver  pendente  lUe,  upon  a  creditor's  bill, 
rests  in  the  discretion  of  the  court. 

2.  Judgment  having  been  obtained  against  a  debtor,  and  an  execution 
having  been  returned  unsatisfied,  a  creditor  is  entitled  to  whatever  relief  he 
can  obtain  by  filing  a  creditor's  bill. 

3.  A  party  having  the  right  to  file  a  creditor's  bill,  is  entitled  to  support 
the  same  if  he  can,  by  proof,  and  to  have  a  hearing  thereon;  and  he  is  not 
concluded  by  the  sworn  answer  of  the  defendant. 

[Opinion  filed  November  2, 1891.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
MuBBAY  F.  TuLBY,  Judgc,  presiding. 

On  the  81st  day  of  July,  1890^  appellee  filed  in  the  Circuit 
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Court  his  creditor's  bill  against  appellants  and  others,  setting 
forth  the  recovery  of  a  judgment  by  him  against  Mrs.  N.  A. 
Boyd,  now  Mrs.  N.  A.  Edwards,  the  issue  of  execution  and 
return  thereon  by  the  sheriff  of  demand  on  the  judgment 
debtor,  her  failure  to  satisfy  the  same,  and  that  he,  the  sheriff, 
was  unable  to  find  any  property  with  which  to  satisfy  the 
same. 

The  bill  also  upon  information  and  belief  set  forth  that  Mrs. 
Boyd  had  been  engaged  in  the  hotel,  or  boarding  house  busi- 
ness, and  various  persons  had  become  indebted  to  her;  that  she 
had  securities,  wares  and  merchandise  to  a  large  amount;  that 
she  had  made  a  pretended  sale  of  goods  to  one  Eugene  Bass- 
ler,  and  liad  in  a  box  of  the  Merchants'  Safe  Depository,  notes, 
moneys,  bonds  and  other  property. 

An  injunction  and  the  appointment  of  a  receiver  was  asked 
for  and  a  preliminary  injunction  was  issued.  Answer  under 
oath  was  waived. 

The  defendants,  Mrs.  Edwards,  F.  Woodhall  and  Eugene 
Basslor,  made  verified  answers  to  the  bill,  in  which  answers 
they  denied  substantially  all  the  allegations  of  the  bill  save 
those  as  to  the  obtaiuing  of  judgment,  issue  and  return  of 
execution.  The  answers  admitted  that  Mrs.  Edwards  was  the 
owner  by  title  of  record,  of  two  lots  in  Cook  County,  which 
lots  were  described,  and  asserted  that  the  complainant  knew 
of  such  ownership  before  he  began  his  lawsuit.  Thereon  the 
defendants  moved  for  a  dissolution  of  the  injunction  thereto- 
fore issued,  various  aflSdavits  in  support  of  the  answers  were 
filed  and  replications  being  made  thereto.  February  17,  1891, 
the  court,  on  motion  of  the  complainant,  appointed  the  Jen- 
nings Trust  Company  receiver  of  all  the  estate  and  property, 
things  in  action,  debts  and  equitable  interests  of  Mrs.  N.  A. 
Edwards,  which  belonged  to  her  or  were  held  in  trust  for  her 
at  the  commencement  of  this  suit,  except  property  by  law 
exempt  from  execution.  From  this  order  appellants  have 
taken  an  appeal. 

Mr.  William  E.  Hughks,  for  appellants. 
Messrs.  Ashcbaft  &  Gordon,  for  appellee. 
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Waterman,  P.  J.  It  is  urged  that  the  bill  being  upon 
information  and  belief  only,  and  the  answers  denying  positively 
the  ownership  of  any  property  such  as  was  pointed  out,  no 
equitable  ground  is  shown  for  the  appointment  of  a  receiver. 
Judgment  having  been  obtained  and  an  execution  having  been 
returned  unsatisfied,  appellee  was  entitled  to  whatever  relief 
he  could  obtain  by  tiling  a  creditor's  bill.  Uevised  Statutes, 
Chap.  22,  Sec.  49. 

It  can  not  be  seriously  contended  that  having  this  right  to 
file  his  bill,  he  is  not  entitled  to  support  the  same,  if  he  can 
by  proof,  and  to  have  a  hearing  thereon;  in  other  words  ho 
is  not  concluded  by  the  sworn  answers  of  the  defendants.  If, 
then,  the  suit  may  go  on  and  may  resnlt  in  a  decree  for  the 
complainant  establishing  a  lien  upon  property,  why  may  not 
the  court  take  reasonable  measures  to  make  the  decree  it  may 
afterward  render,  effective? 

If  the  defendant  and  judgment  debtor,  Mrs.  Edwards,  has 
any  property  or  equitable  interests  not  exempt  by  law  from 
sale  on  execution,  she  ought  to  convey  th'e  same  to  a  receiver; 
and  this  is  all  the  order  requires.  If  she  has  no  property  not 
exempt  from  execution,  then  there  is  nothing  for  the  order 
to  operate  upon  and  her  assignment  will  transfer  nothing. 

She  now  admits  the  ownership  of  two  lots  but  she  does  not 
explain  why  she  failed  to  turn  them  out  upon  the  execution ; 
she  says  that  she  has  never  concealed  her  ownership  of  them, 
but  fails  to  aver  that  she  ever  offered  them  in  satisfaction  of 
the  judgment,  nor  is  there  a  showing  that  these  lots  are  of 
sufficient  value  to  make  a  levy  upon  them  of  apy  avail. 

The  appointment  of  a  receiver  pendente  lite  upon  a  cred- 
itor's bill,  rests  in  the  discretion  of  the  court.  High  on  Re- 
ceivers, Sec.  7;  Lutt  v.  Grimont,  17  111.  App.  308 ;  Bloodgood  v. 
Clark,  4  Paige,  674;  Trumbull  v.  Prentiss  Lumber  Co.,  55 
Mich.  387 ;  The  St.  Louis  &  Sandoval  Coal  &  Mining  Co.  v. 
The  Sandoval  Coal  &  Mining  Co.,  Ill  111.  32-39. 

And  in  this  case  no  sufficient  reason  is  shown  for  interfer- 
ence with  the  action  of  the  court  below. 

Judgment  affirmed. 


408  Appellate  Courts  of  Illinois. 

Vol.  41.]         VVatrner  v.  Union  Stock  Yard^  and  Transit  Co. 


^  ^1  Peter  Wagner 

Union  Stock  Yards  &  Transit  Company. 


Hailroads — Negligence  of—Personal  Injuries — Evidence — Instructions. 

1.  A  release  of,  or  receipt  in  full  satisfaction  from  one  joint  wrongdoer 
dischari^s  all;  but  release  to»  or  the  receipt  of,  money  from  one  who  iff  not,  in 
fact,  liable  with  another,  will  not  dischnrj^e  such  other;  and  in  order  to  dip- 
charge  the  other,  the  satifffaction  received  from  one  joint  wrongdoer  must 
be  received  in  satisfaction  of  the  whole  injury  or  in  full  satisfaction. 

2.  In  an  action  brought  to  recover  for  a  personal  injury  alleged  to  have 
occurred  through  the  negligence  of  defendant,  a  railroad  company,  this 
court  holds,  in  view  of  the  giving  of  orronenus  in^^tr  net  ions,  touching,  among 
other  things,  the  alleged  rec«'ipt,  by  the  plaintifF,  of  a  certain  ^uni.  in  full, 
for  the  injuries  suffered  by  him  from  one  or  more  roads  nauied,  that  the 
judgment  in  its  favor  can  not  stand. 

[Opinion  filed  November  2,  1891.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
John  P.  Altgkld,  Judge,  presiding. 

Messrs.  Gibbons  &  Kjlvanaugh  and  William  Hoynes,  for 
appellant. 

Messrs.  Irus  Cot,  Munn  &  Wheeleb  and  Campbell  & 
CtJSTER,  for  appellee. 

MoRAN,  J.  Appellant,  who  was  a  locomotive  fireman  in 
the  employ  of  the  Pennsylvania  Company,  was  injured  in 
going  with  his  engine  over  a  certain  piece  of  railroad  known 
in  this  CAse  as  the  "  old  church  track." 

The  accident  which  resulted  in  the  injury  was  due  to  the 
rotten  ties  and  general  bad  condition  of  the  track.  This  "old 
church  track  "  connected  with  the  system  of  tracks  known  as 
the  stock  yards  ti-ack,  and  the  main  point  of  controversy  in 
this  case,  was  as  to  the  question  whether  this  track  was  at  the 
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tiino  of  the  accident  operated  by  and  tinder  the  control  and 
management  of  the  Stock  Yards  Company. 

There  was  evidence  tendinoj  tp  show  that  the  track  had  been 
repaired  different  times  by  the  servants  of  the  company,  whose 
duty  and  regular  employment  was  the  repairing  and  care  of 
the  said  company's  tracks,  and  that  money  for  the  use  of  such 
track  had  ^been  collected  by  the  agents  of  the  company  and 
receipted  for  in  the  name  of  the  company. 

The  court  gave  to  the  jury  at  the  request  of  the  appellee, 
among  others,  the  following  instruction,  numbered  5: 

"  The  declaration  in  this  case  alleges  that  the  track  in  ques- 
tion, upon  which  the  accident  happened,  was  used,  operated  and 
controlled  by,  and  was  in  the  possession  of  the  defendant;  and 
that  the  defendant  was,  for  that  reason,  bound  to  keep  the 
track  in  reasonably  safe  repair.  In  order  to  prove  such  use, 
control,  operation  and  possession,  the  plaintiff  has  offered  evi- 
dence intended  to  show  that  certain  of  the  employes  and 
agents  of  the  defendant  had  made  repairs  upon  such  track  and 
collected  money  for  the  use  thereof  from  the  witness  Lynch. 
In  this  connection  the  jury  are  instructed  that  it  is  incumbent 
on  the  plaintiff  to  show  by  a  preponderance  of  the  evidence 
that  the  persons  alleged  to  have  made  the  repairs  and  collected 
the  money  were  the  agents  of  the  defendant  company;  and 
that  they  had  authority  from  the  defendant  to  make  the 
repairs  and  collect  the  money,  on  its  behalf,  which  it  is  claimed 
thev  did  make  and  collect." 

This  instruction  was  necessarily  misleading  to  the  jury.  It 
is  so  couched  that  it  would  be  understood  by  them  as  requir- 
ing some  evidence  of  authority  in  addition  to  proof  that  those 
who  made  the  repairs  were,  when  they  made  them,  agents  and 
servants  of  the  company,  and  that  the  work  they  did  on  this 
track  was  of  the  nature  and  kind  that  the}'  were  employed  to 
do  and  were  in  the  habit  of  doing  for  the  company. 

This  track  led  from  and  was  connected  by  a  switch  operated 
by  the  company,  with  tracks  that  were  confessedly  managed 
and  controlled  by  the  company.  Work  done  on  such  track 
under  such  circumstances  by  servants  of  the  company,  would 
warrant  the  inference  that  it  was  done  by  authority  of   the 
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company,  and  that  is  practically  admitted  by  counsel  for  tlic 
company  in  the  ar^nment.  They  contend,  however,  that  the 
instruction  required  nothing  more  than  the  finding  of  the 
authority  which  they  insist  must  be  found  from  whatever 
facts.  But  the  instruction  carries  tlie  implication  tliat  tlie 
authority  must  be  proved  independently  of  the  facts  supposed 
in  it,  and  can  not  be  inferred  from  the  existence  of  those  facts. 

There  was  evidence  to  show  that  appellant,  after  he  i:eceived 
the  injury  in  question,  was  paid  about  $3,300  by  the  Pennsyl- 
vania Company,  but  there  was  no  evidence  that  the  money 
was  paid  to  appellant  in  satisfaction  of  the  injury. 

The  court  gave  to  the  jury  the  following  instruction:  "If 
the  jury  bolieve  from  the  evidence  in  this  case  that  the 
plaintiff  received  from  the  Pennsylvania  Company,  or  from 
the  Pittsburg,  Fort  "Wayne  &  Chicago  Railway  Company,  or 
from  any  person  on  behalf  of  either  of  said  companies,  the 
sum  of  thirty-three  hundred  dollars  ($3300)  or  thereab6uts,  in 
full  satisfaction  of  the  injury  complained  of  in  this  case,  then 
the  jury  should  find  the  defendant  not  guilty." 

This  instruction  is  fatally  defective  in  leaving  out  the 
hypothesis  that  the  Pennsylvania  Company  or  the  Fort  Wayne 
Company  was  jointly  liable  with  appellee  for  the  injury;  that 
the  company  paying  was  a  joint  tort  feasor. 

The  rule  is,  that  a  release  of,  or  receipt  of  full  satisfaction 
from  one  joint  wrongdoer,  discharges  all.  Release  to,  or  the 
receij)t  of  money  from  one  who  is  not  in  fact  liable  with 
another,  will  not  discharge  such  otlier.  Wilson  et  al.  v.  Reed, 
3  John.  175;  Turner  v.  Hitchcock,  20  Iowa,  310. 

And  in  order  to  discharge  the  other  the  satisfaction  received 
from  one  joint  wrongdoer,  must  be  received  in  satisfaction  of 
the  whole  injury  or  in  full  satisfaction.  Pogol  v.  Meilke,  60 
Wis.  248. 

'^    For  the  error  indicated  the  judgment  must  be  reversed  and 
tlie  case  remanded. 

Jieversed  and  remanded. 
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V. 

GusTAV  Salomon  et  al, 

BepUvin — Sa  Us — Rescission — Fra  ud —  Wareltousem  a  n —Adva  n  ees. 

» 

1.  No  one,  who  bas  not  obfained  some  legal  bold  upon  it,  can  have  any 
legal  concern  with  any  dispoRition  a  debtor  may  make  of  bis  property. 

2.  The  title  of  a  fraudulent  grantee,  who  has  obtained  property  trans- 
ferred with  intent  to  binder  and  delay  creditors,  may  be  asserted  against 
all  persons,  except  creditors  invested  with  a  lien  by  contract  or  by  process. 

3.  A  creditor  who  c^tn  avoid  a  transfer  of  goods  made  to  hinder  or  delay 
creditors,  is. one  to  whom  the  grantor  is  indebted  on  a  demand  sounding  in 
damages,  as  for  a  tort,  or  arising  under  a  contract;  but  such  a  creditor  can 
not  seize  his  debtor^s  property,  either  in  the  hands  of  the  debtor  himself  or 
of  his  fraudulent  grantee,  merely  because  he  has  a  demand  against  the 
debtor  which  he  mty  reduce  to  judgment. 

4.  The  question  of  whether  there  has  been  a  proper  or  sufficient  tender  to 
the  fraudulent  vendee  of  what  he  delivered  to  the  vendor,  to  warrant  the 
latter  in  rescinding  the  sale,  is  res  inter  alios,  when  the  suit  is  between  the 
vendor  and  a  third  person. 

5.  This  court  holds  that  mere  knowledge  by  the  holder  of  warehouse 
receipts,  covering  goods  upon  which  he  had  made  advances,  that  the  alleged 
owners  transferred  the  same  in  order  to  delay  and  defraud  their  creditors, 
would  not  charge  him  with  notice  that  they  purchased  the  same  fraudulently. 

6.  The  true  rule  with  respect  to  notice  is,  that  the  circumstances  must 
be  such  as  not  only  lead  to,  but  direct  the  course  of  inquiry  which,  if  pur- 
sued, will  end  in  the  discovery  of  the  facts,  with  notice  of  which  one  is  to 
be  charged. 

7.  In  the  case  presented,  it  is  held,  in  view  of  the  evidence,  that  it  was 
incumbent  upon  the  parties  selling  the  tobacco  in  question,  to  show  that  it 
was  purchased  by  persons  named,  fraudulently,  and  that  plaintiff  herein,  at 
the  time  he  made  the  loan  and  received  the  warehouse  receipts,  knew  thnt 
the  tobacco  had  been  so  fraudulently  purchased,  or  that  he  had  before,  and 
at  the  time  of  making  the  loan,  knowledge  of  such  facts  and  circumstances 
as  would  put  a  reasonably  prudent  man  on  notice  that  said  goods  were 
fraudulently  purchased,  or  that  the  loan  and  transfer  of  the  receipts  was,'  as 
between  the  plaintiff  and  .the  purchasers,  a  sham,  or  a  merely  colorable  or  pre- 
tended transaction,  formal  and  not  real  or  actual,  and  not  intended,  as 
between  themselves,  to  pass  the  title  to  the  money  on  the  one  hand,  or  the 
warehouse  receipts  on  the  other,  in  order  to  defeat  plaintiff's  title  thereunder. 

[Opinion  filed  November  2,  1891.] 
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Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon. 
Kirk  II awes,  Judge,  presiding. 

Messrs.  Tenney,  Chuech  &  Coffeek,  for  appellant. 

Messrs.  Page,  Eliel  &  Bosenthal,  and  Kbatjs,  Mayer  & 
Stein,  for  appellees. 

MoRAK,  J.  An  action  of  replevin  was  brought  by  appel- 
lant against  appellees  to  recover  fifty-one  bales  of  Havaua 
tobacco,  tor  which  appellant  held  the  warehouse  receipts. 

The  tobacco  had  been  purchased  by  Weinberg  Bros,  from 
appellees  on  credit,  the  agreement  being  that  appellees  should 
advance  money  to  discharge  the  duty  on  it  (it  being  at  the 
time  of  the  sale  in  a  bonded  warehouse  in  appellees'  name), 
and  draw  on  the  Weinbergs  for  the  amount  of  money  so 
advanced.  The  tobacco  was  received  by  Weinberg  Bros,  and 
was  by  them  stored  in  a  warehouse,  and  they  paid  the  draft 
drawn  by  appellees  for  the  amount  of  the  duties.  Within  a 
few  days  after  tlie  receipt  of  the  tobacco,  the  warehouse 
receipts  for  the  same  were  delivered  by  the  Weinberg  Bros, 
to  appellant  as  security  for  a  loan  of  $3,500,  which  he  then 
made  to  them.  The  day  after  the  loan  was  made,  several 
judgments  by  confession  were  entered  up  in  the  courts  of  Cook 
County  against  Weinberg  Bros.,  and  their  place  of  business 
was  taken  possession  of  and  closed  by  tlie  sheriflf.  Thereupon 
appellees  brought  their  replevin  suit  against  the  warehouse 
company  that  had  the  tobacco  in  store  and  the  Weinberg 
Bros.,  claiming  the  right  to  rescind  the  ea'c  on  the  ground  that 
Weinberg  Bros,  purchased  the  goods  by  fraud  and  with  an 
intent  not  to  pay  for  them.  After  appellees  had  obtained  pos- 
session of  the  goods  in  the  warehouse  upon  their  replevin 
writ,  appellant  took  them  under  the  replevin  writ  sued  out  in 
this  action.  To  the  declaration,  which  was  the  ordinary  one 
in  replevin,  appellees  pleaded  among  other  pleas,  property  in 
themselves,  and  property  in  Weinberg  Bros. 

It  was  not  contended  on  the  trial  that  appellees  had  taken 
any  steps  to  rescind  the  sale  of  the  tobacco  till  after  appellant 
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had  made  the  loan  of  |>3,500  to  Weinberg  Bros,  and  received 
the  warehouse  receipts  as  security.  To  defeat  appellant's  title 
under  the  warehouse  receipts,  it  was  incumbent  on  appellees 
to  show  that  the  tobacco  was  purchased  from  them  by  the 
Weiubergs  fraudulently,  and  to  show  further  that  appellant, 
at  the  time  he  made  the  loan  and  received  the  warehouse 
receipts,  knew  that  the  tobacco  had  been  so  fraudulently  pur- 
chased, or  that  he  had  before,  and  at  the  time  of  making  the 
loan,  knowledge  of  sach  facts  and  circumstances  as  would  put 
a  reasonably  prudent  man  on  notice  that  said  goods  were 
fraudulently  purchased,  or  that  the  loan  and  transfer  of  the 
receipts  was,  as  between  appellant  and  the  Weinbergs,  a  sham, 
or  a  merely  colorable,  or  pretended  transaction,formal,  and  not 
real  or  actual,  and  not  intended,  as  between  themselves,  to  pass 
the  title  to  the  money  on  the  one  hand,  or  to  the  warehouse 
receipts  on  the  other. 

Appellant  admitted  at  the  trial  that  the  purchase  of  the 
tobacco  was  made  by  the  Weinbergs  with  the  fraudulent  in- 
tent not  to  pay  for  it,  and  that  admission  reduced  the  issues 
of  fact  between  the  parties  to  two,  which  were  as  follows: 
did  appellant  know  of  said  fraud  or  of  circumstances  and  facts 
which  would  charge  him  with  knowledge  thereof  when  he 
loaned  the  money  and  received  the  receipts,  or  was  the  loan 
and  transfer  of  receipts  fictitious,  simulated  and  formal,  and 
not  a  real  and  genuine  transaction. 

Upon  these  two  issues  there  was  a  large  volume  of  evidence 
introduced  which  we  are  not  called  on  to  discuss  at  this  time, 
farther  than  to  say  that  a  jury  might  infer  from  some  portions 
of  it,  that  the  Weinbergs,  in  making  the  loan  from  appellant 
and  transferring  the  warehouse  receipts  to  him,  had  the  intent 
to,  and  made  said  transactions  for  the  purpose  of  hindering, 
delaying  and  defrauding  their  creditors,  and  tliat  appellant 
knew  of  said  intent. 

At  the  request  of  the  appellees  the  court  gave  to  tlje  jury 
the  two  following  instructions — Nos.  2  and  5: 

'"The  court  instructs  the  jury  that  in  this  case  plaintiflE 
seeks  to  recover  possession  of  the  goods  in  question  on  the 
ground  that  at  the  time  of  bringing  this  suit  he  was,  in  law, 
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entitled  to  the  possession  of  the  said  goods,  through  a  pledge 
of  warehouse  receipts  representing  the  sanie,  made  to  him  to 
secure  a  loan  of  $8,500;  and  if  the  jury  believe  from  the  evi- 
dence that  said  plaintiff  did  not,  in  fact,  make  such  loan  in 
good  faith  to  the  Weinbergs,  in  other  words,  if  the  jury  be- 
lieve from  the  evidence  that  the  said  loan  and  pledge  were 
merely  colorable,  and  either  not  made  at  all,  or  made  with  the 
real  purpose  and  intent  on  the  part  of  said  Engel  and  said 
Weinbergs  to  hinder  and  delay  the  creditors  of  said  Wein- 
bergs, and  to  hinder  and  delay  said  G.  Salomon  &  Bros,  in 
the  collection  of  their  demands  against  the  Weinbergs,  then 
the  plaintiff  can  not  recover." 

"  If  the  jury  believe  from  the  evidence  and  the  admissions 
of  the  plaintiff  that  the  goods  in  question  were  fraudulently 
purchased  from  Gustav  Salomon  &  Bros.,  and  that  such  fraud- 
ulent purchase  was  rescinded,  and  the  notes  and  money  re- 
ceived thereon  heretofore  tendered  back  to  the  Weinbergs, 
the  fraudulent  purchasers,  and  further  believe  from  the  evi- 
dence that  the  plaintiff  entered  into  an  arrangement  with  the 
Weinbergs  to  loan  them  money  upon  said  goods  as  security, 
for  the  purpose,  and  with  the  intent  by  the  Weinbergs  and 
said  plaintiff,  of  enabling  the  Weinbergs  to  put  said  goods  be- 
yond the  reach  of  their  creditors,  and  if  said  G.  Salomon  & 
Bros.,  for  the  purpose  of  hindering  and  delaying  them  in  the 
prosecution  of  their  demand  against  the  Weinbergs,  then  the 
transaction  between  the  plaintiff'  and  the  Weinbergs  is  in  law 
fraudulent." 

These  instructions  were  erroneous  in  so  far  as  they  directed 
the  jury  that  if  the  loan  and  transfer  of  the  warehouse 
receipts  were  made  with  the  purpose  and  intent  on  the  part 
of  Engel  and  the  Weinbergs  to  hinder  and  delay  the  creditors 
of  said  Weinbergs  in  the  collection  of  their  demands  against 
the  Weinbergs,  the  plaintiff  could  not  recover,  or  that  such 
transaction  between  the  plaintiff  and  the  Weinbergs  was,  in 
law,  fraudulent.  Such  a  transaction  is  indeed  fraudulent,  but 
only  as  to  creditors;  and  as  the  appellees  were  not  asserting 
their  rights  as  creditors,  the  proposition,  even  if  correctly 
stated,  would  have  no  place  in  the  case.     As  stated  in  the  fifth 
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instruction  abovo  quoted,  it  was  necessarily  misleading  and 
confusing.  By  both  said  instructions  G.  Salomon  &  Bros,  are 
classed  as  creditors,  and  the  demands  which  they  had  against 
the  Weinbergs  treated  as  the  demands  of  creditors.  Such 
instructions  would  be  appropriate  if  Salomon  &  Bros,  had 
levied  on  the  goods  under  an  execution  or  attachment  against 
Weinberg  Bros.,  and  appellant  was  seeking  to  enforce  his 
title  to  them  under  the  warehouse  receipts.  Appellees  were 
not  in  this  case  asserting  that  Weinbergs  had  a  title  to  the 
tobacco,  and  that  as  against  them  it  did  not  pass  to  appellant 
by  the  loan  transaction;  they  were  contending  that  the  title 
which  the  Weinbergs  got  to  the  goods  hayd  been  avoided  by 
rescission,  and  that  appellant  took  the  goods  under  such  cir- 
cumstances that  the  rescission  defeated  his  title.  They  claimed 
as  owners  of  the  tobacco,  not  as  creditors  of  the  Weinbergs. 
They  claimed  plaintiff's  title  to  the  goods  was  bad  because  of 
his  knowledge  of  the  fraud  by  which  they  were  obtained,  but 
the  instructions  authorized  the  jury  to  treat  his  title  as  void, 
though  he  had  no  knowledge  of  said  fraud,  if  they  found  from 
the  evidence  tiiat  he  had  knowledge  of  and  participated  in  an 
entirely  different  and  distinct  fraud  relating  to  the  same  goods. 
Appellant  was  made  to  suffer  for  one  fraud  without  participa- 
tion in  or  knowledge  of  it,  because  he  had  committed  another 
and  different  fraud.  A  creditor  who  can  avoid  a  transfer  of 
goods  made  to  hinder  or  delay  creditors,  is  one  to  whom  the 
grantor  is  indebted  on  a  demand  sounding  in  damages  as  for  a 
tort,  or  arising  under  a  contract.  But  such  a  creditor  can  not 
seize  his  debtor's  proi)erty,  either  in  the  hands  of  the  debtor 
himself  or  of  his  fraudulent  grantee,  merely  because  he  has  a 
demand  against  the  debtor,  which  he  may  reduce  to  judgment. 
A. creditor  at  large  can  not  impeach  the  conveyance  of  his 
debtor  on  the  ground  of  fraud.  The  title  of  a  fraudulent 
grantee  can  only  be  avoided  by  a  creditor  having  some  proc- 
ess upon  which  the  proi)erty  may  be  lawfully  seized  and  by 
which  it  is  made  liable,  either  immediately  or  ultimately,  to 
be  appropriated  in  satisfaction  of  his  debt.  Bump  on  Fraud- 
ulent Conveyance,  46 J ,  and  cases  there  cited.  No  one  who  has 
not  obtained  some  legal  hold  upon  it,  can  have  any  legal  cun- 
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cern  with  any  disposition  a  debtor  may  make  of  hie  property. 
Dewey  v.  Eekert,  62  111.  218. 

It  follows  that  the  title  of  the  fraadnlcnt  grantee  who  has 
obtained  property  transferred  with  intent  to  hinder  and  delay 
creditors,  may  be  asserted  against  all  persons  except  creditors 
invested  with  a  lien  by  contractor  by  process.  Andrew  et  al. 
V.  Durant,  18  N.  Y.  496;  Graser  v.  Stiliwagon,  25  N.  Y.  315. 

In  the  case  first  above  cited,  it  is  said  that  until  the  creditor 
has  his  execution  he  is  a  more  stranger  "and  bound  by  the  act 
of  the  debtor  as  the  debtor  himself.  Then  does  the  fact  that 
he  has  obtained  possession,  being  a  creditor,  give  him  the 
right  to  resist  the  fraudnlent  transfer?  Possession  is,  of 
course,  priinafade  evidence  of  title,  but  that,  standing  alone, 
is  overcome  by  the  claim  of  the  purchaser,  though  his  title  is 
fraudulent  as  against  creditors."  Eslow  v.  Mitchell,  26  Mich. 
500;  Helezim  v.  Drane,  10  Smedes  &  Marsh.  556. 

Therefore  if  plaintiflE  below,  himself,  asserted  that  he  knew 
when  he  advanced  the  Weinbergs  the  money  on  the  tobacco 
and  took  the  warehouse  receipts  as  security,  that  they  were 
transferring  the  goods  to  him  to  hinder  and  delay  their  cred- 
itors, and  that  he  participated  in  their  motive,  he  could  assert 
his  title  thus  obtained  against  appellees  as  effectively  in  point 
of  law,  as  he  could  a  title  wholly  untainted  by  any  such  fraud. 
Enough  has  been  said,  it  is  believed,  to  demonstrate  that  the 
propositions  given  to  the  jury  in  the  instructions  set  out  are 
indefensible,  and  for  the  error  in  giving  them  judgment  must 
be  reversed. 

It  is  contended  that  appellees  made  no  such  tender  to  the 
Weinbergs  of  the  notes  and  the  money  received  from  them  as 
to  entitle  them  to  rescind.  It  seems  to  be  well  established  by 
the  cases  cited  in  the  brief  of  appellee's  counsel,  that  a  pur- 
chaser from  a  fraudulent  vendee,  has  no  concern  with  that 
question.  The  question  of  whether  there  has  been  a  proi^er 
or  sufficient  tender  to  the  fraudulent  vendee  of  what  lie  deliv- 
ered to  the  vendor,  to  warrant  the  latter  in  rescinding  the 
sale,  is  res  inter  alios  when  the  suit  is  between  the  vendor 
and  a  third  person.  Town  of  Springfort  v.  Teutonia  Savings 
Bank,  84  K  Y.  409;  Kenney  v.  Keenan,  49  N.  Y.  172;  Bel- 
lair  V.  Wood,  35  Mich.  443;  Stevens  v.  Austin,  ^Q  Mete.  557. 
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As  this  case  must  go  back  for  another  trial,  we  deem  it 
proper  to  guard  against  any  inference  that  may  be  drawn  that 
facts  tending  to  show  that  appellant  knew  that  Weinbergs 
were  transferring  their  goods  with  intent  to  hinder  and  delay 
their  creditors,  were  not  admissible. 

We  think  all  tlie  facts  and  circumstances  tending  to  show 
the  relation  of  ap|)ellant  to  Weinbergs,  and  his  knowledge  of 
their  business  affairs  and  financial  condition,  competent  to 
go  to  the  jury.  But  we  do  not  think  that  mere  knowledge 
alone,  that  they  were  transferring  their  goods  to  delay  and 
defraud  their  creditors,  would  charge  appellant  with  notice 
that  they  purchased  the  goods  fraudulently.  "The  true  rule 
with  respect  to  notice,  is  that  the  circumstances  must  be  such 
as  not  only  lead  to,  but  direct  the  course  of  inquiry  which, 
if  pursued,"  will  end  in  the  discovery  of  the  facts,  with  notice 
of  which  one  is  to  be  charged.  Berdsall  v.  Russell,  29  N.  T. 
220. 

Other  minor  errors  are  assigned,  some  of  which  we  regard 
as  well  taken,  especially  that  as  to  the  manner  in  which  the 
contradiction  of  appellant  by  the  witness  Salomon  with  refer- 
ence to  a  conversation  occurring  between  them,  was  brought 
out. 

As  we  think  such  errors  unlikely  to  occur  on  another  trial, 
we  do  not  deem  it  necessary  to  discuss  them. 

The  judgment  must  be  reversed  and  remanded. 

Meveraed  and  remanded. 
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Margaret  A.  Ward  141  ini 


V. 

Philiskey  E.  Stanley  et  al. 

Practice — Contracts — Judgments. 

1.  An  index  is  not  an  abstract. 

2.  In  actions  on  contracts,  recovery  and  judgments  must  be  afifainstall 
or  none  who  are  served  with  process,  or  have  appeared. 
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I  3.    It  is  error  to  enter  juilffment  aorHinBt  one  of  tiro  defendants,  and  leave 

the  ca«e  pending;  as  to  the  other.     The  dismissal  as  to  the  latter  at  the  next 
term  comes  too  late  to  core  the  defect  in  such  jadgment. 

[Opinion  filed  November  2, 1891.] 

Iw  ERROR  to  the  County  Court  of  Cook  County;  the  Hon. 
BioHARD  Prenderoast,  Judge,  presiding. 

Defendants  in  error  brought  suit  in  assumpsit  against 
Margaret  A.  Ward,  and  Dennis  Ward,  the  declaration  filed  con- 
taining the  common  counts  only.  The  defendants  entered 
their  appearance  and  filed  a  plea  of  the  general  issue,  and 
with  it  an  affidavit  by  Dennis  Ward  tliat  he  had  a  good 
defense  npon  the  merits  to  the  whole  of  the  plaintiff's  demand. 

At  the  April  term,  the  default  of  Margaret  A.  Ward  was 
entered  for  want  of  affidavit  of  merits,  and  judgment  was  taken 
against  her  for  $266.50. 

On  the  20th  of  May,  being  at  the  ensuing  May  tei-m,  the 
writ  was  dismissed  as  to  Dennis  Ward.  On  the  22d  of  Mav, 
Margaret  Ward  moved  for  the  setting  aside  of  the  default 
and  judgment  as  to  her,  which  motion  was  denied,  whereupon 
she  took  an  appeal  to  this  court. 

Mr.  John  F.  Beggs,  for  the  plaintiflf  in  error. 

Messrs.  Winston  &  Meagher,  for  defendants  in  error. 

Waterman,  P.  J.  The  rule  is  that  in  actions  on  contracts, 
recovery  and  judgments  must  be  against  all  or  none  who  are 
served  with  process  or  have  appeared.  Wangh  v.  Suter  et  al., 
3  111.  App.  271;  Dow  v.  Eattle,  12  111.  373;  Davidson  v.  Bond, 
12  111.  84;  Faulk  v.  Kellums,  54  111.  188;  Kimball  et  al.  v. 
Tanner,  63  III.  519;  Felsenthal  v.  Durand,  86  111.  230. 

Judgment  should  not  have  been  entered  against  Margaret 
Ward  without  some  disposition  of  the  ease  as  to  Dennis  Ward. 
It  was  errorto  enterjudgment against  Margaret  Wardand leave 
the  case  pending  as  to  Dennis  Ward  until  the  ensuing  term. 
The  dismissal  as  to  him  came  too  late  to  cure  the  defect  in  the 
judgment  against  her.     The  judgment  record  was  full  and 
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complete  when  judgmeDt  was  entered  against  her  and  could 
not  be  changed  at  a  subsequent  term. 

We  are  compelled  to  call  attention  to  the  defective  way  in 
which  the  abstract  in  this  case  is  made  up.  A  mere  index  of 
the  record  is  not  an  abstract.  Such  portions  of  the  record  as 
counsel  ^ish  to  call  attention  to  should  be  so  abstracted  as  to 
show  the  matter  which  the  court  is  asked  to  consider. 

For  the  en-or  indicated  the  judgment  of  the  County  Court 
is  reversed  and  the  cause  remanded. 

Heversed  and  remanded. 


The  Prudential  Insurance  Company  op  America 

V. 

Flora  Fredericks,  Administratrix. 

lAfe  Insurance  —  Policy  —  Conditions —  Administrator — Evidence  —  In' 
structions, 

1.  A  snbetantial  departure  from  tbe  tmth  in  answering  questions  set  out 
in  an  application  for  life  insurance  made  by  assured,  will  avoid  the  policy 
issued  thereon. 

2.  It  is  only  by  adoptinc^  a  policy  for  life  insurance  issued  to  a  deceased 
person  that  his  administrator  has  any  standing  in  an  action  brought  to 
recover  thereon,  and  such  adoption  necessarily  embraces  all  the  terms  of 
the  policy. 

3.  No  admission  by  an  administrator,  made  before  his  appointment, 
is  evidence  against  him  after  such  appointment. 

[Opinion  filed  November  2, 1891.]     ' 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon, 
Thbodobe  Bbentano,  Judge,  presiding. 

Messrs.  Hotnb,  Follansbee  &  O'Connob,  for  appellant 
The  provisions  of  the  policy  and  application  rendered  the 
policy  void  if  the  answer  to  any  of  the  questions  in  the  appli- 
cation was  untrue.    1  May  on  Ins.  (3d  Ed.))  Sea  156,  et  seq.; 
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Thomas  v.  Fame  Ins.  Co.,  108  111.  91 ;  Miles  v.  Conn.  Mut.  L. 
Ins.  Co.,  3  Graj,  580 ;  Jennings  v.  The  Chenango  Co.  Mut. 
Ins.  Co.,  2  Den.  75;  Foot  v.  ^tna  L.  Ins.  Co.,  61  N.  Y.  571; 
.^tna  L.  Ins.  Co.  v.  France,  91  TJ.  S.  510;  Cobb  v.  Cov.  Mut. 
Ben.  Ass'n,  26  X.  E.  230;  Tebbets  v.  Hamilton  Mut.  Ins.  Co., 
1  Allen,  305. 

This,  indeed,  was  not  denied  by  the  appellee's  counsel  on  the 
trial,  but  he  sought  to  avoid  the  eflFect  of  it  by  attempting  to 
show  them  that  owing  to  certain  circumstances,  the  applica- 
tion in  this  case  was  not  binding  upon  the  insured. 

It  will  be  remembered  that  the  plaintiflf  testified  that  she 
insured  her  father's  life  and  paid  the  premiums  with  her  own 
money;  that  her  father  was  not  present;  that  his  name  was 
signed  to  the  application  by  the  agent,  but  that  after  the  agent 
left  the  house  she  informed  her  father  that  she  had  insured 
his  life  and  told  him  about  the  questions  the  agent  had  asked 
regarding  his  health  and  the  answers  she  had  given. 

These  circumstances  could  not  have  affected  the  validity  of 
the  application.  The  plaintiflf  having  procured  the  insurance 
and  paid  the  premiums  as  a  gratuitous  act  on  her  part  and  not 
under  the  directions  or  authority  of  her  father,  she  and  not 
her  father  was  the  principal  in  the  transaction,  and  therefore 
it  was  with  her  and  not  with  her  father  that  the  contract  of 
insurance  was  made.  If  A,  desiring  to  make  a  gift  of  a  pol- 
icy of  insurance  to  B,  goes  to  an  insurance  company  and  con- 
tracts for  insurance  on  B's  life  without  B's  knowledge,  the 
contract  is  certainly  made  with  A  a^id  not  with  B,  and  if  a 
suit  is  brought  to  enforce  it,  it  must  be  enforced  as  it  was  made 
by  A,  and  it  is  immaterial  whether  B  was  present  when  it  was 
made  or  not.  It  was,  therefore,  immaterial  whether  Adams 
was  present  at  the  time  his  life  was  insured  or  not. 

If  the  plaintiflf  is  to  be  considered  as  the  agent  of  her  father 
in  procuring  the  insurance,  her  knowledge  would  be  binding 
upon  him.  Carpenter  v.  Amer.  Ins.  Co.,  1  Story,  57;  McFar- 
land  V.  Peabody  Ins.  Co.,  6  W.  Va.  425 ;  Chatillon  v.  Cana- 
dian Mutual  Fire  Insurance  Company,  27  U.  C.  C.  P.  450. 

Mr.  R.  D.  Coy,  for  appellee. 
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Gaky,  J.  This  is  an  action  on  a  policy  of  life  insurance, 
issued  by  the  appellant  to  the  father  of  the  appellee.  Among 
others  it  contained  this  condition : 

"  Fourth.  This  policy  shall  be  void  if  *  *  *  any  of  the 
representations  upon  which  this  policy  is  granted  are  not  true. 
If  for  any  cause  this  policy  be  or  become  void,  all  premiums 
paid  thereon  shall  be  forfeited  to  the  company."  And  the 
application  contained  the  provision  recited  in  the  instruction 
hereinafter  copied,  given  on  the  request  of  the  appellant.* 

On  the  trial  there  was  a  conflict  of  testimony  as  to  whether 
the  application  for  the  policy  was  made  by,  or  with  the 
knowledge  of  the  assured,  or  by  the  appellee,  and  he  only 
informed  thereafter  that  she  had  insured  his  life,  and  had 
answered  questions  put  by  the  agent  of  the  company,  who 
signed  the  name  of  the  assured  to  the  application;  and  also 
whether  the  questions  in  the  application,  relating  to  the  health 
of  the  assured,  were  truly  answered. 

On  the  request  of  the  appellee  the  court  gave  these  instruc- 
tions: "If  the  jury  believe  from  the  evidence  that  the  per- 
son insured  did  not  sign  the  application,  but  that  his  name 
was  signed  thereto  in  his  absence  by  an  agent  of  the  company 
and  without  his  knowledge,  then  the  defendant  can  not  take 
advantage  of  any  misstatements  therein  to  defeat  the  payment 
of  the  policy. 

3.  *'  If  the  jury  believe  from  the  evidence  that  the  appli- 
cation upon  which  the  policy  sued  on  was  based,  was  filled 
out  and  signed  by  an  agent  of  the  defendant,  without  knowl- 
edge of  the  party  insured,  and  without  collusion  with  any 
person,  then  defendant  is  as  much  bound  by  its  policy  as  if 
application  had  been  signed  in  the  regular  way  by  the  party 
insured.  And  defendant  can  not  defend  on  the  ground  of  any 
misstatements  in  the  application." 

And  among  others,  on  the  request  of  the  company,  this: 

"  If  the  jury  believe  from  the  evidence  that  the  policy  in 
suit  was  issued  upon  an  application  containing  the  following 
provision — 'I  hereby  apply  for  insurance  for  the  amount 
lierein  named,  and  I  declare  and  warrant  that  the  answers  to 
the  above  questions  are  complete  and  true,  and  were  written 
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opposite  the  respective  qnestioDS  bj  me,  or  strictly  in  accord- 
ance with  my  directions.  I  agree  that  said  answers  with  this 
declaration  shall  form  the  basis  of  a  contract  of  insarancc  be- 
tween me  and  the  Prudential  Insnrance  Company  of  America, 
and  that  the  |X)licy  which  maj  be  granted  by  the  company  in 
pnrsnance  of  tliis  application,  shall  be  accepted  subject  to  tho 
conditions  and  agreements  contained  in  such  policy.  Ifurtlier 
agree  that  no  obligation  shall  exist  against  said  company  on 
account  of  this  application,  although  I  may  have  paid  premi- 
ums thereon,  unless  said  company  shall  issue  a  policy  in  pursu- 
ance thereof  and  the  »ime  is  delivered  to  me' — then  the  court 
instructs  the  jury,  as  a  matter  of  law,  that  by  virtue  of  said 
provision,  each  and  every  answer  in  said  application  was  war- 
ranted to  be  true,  and  if  the  jury  believe  from  the  evidence 
that  any  answer  in  the  said  application  was  not  true,  then  the 
court  instructs  the  jury  that  they  must  find  for  the  defendant" 

The  jury  having  their  choice  which  instruction  they  would 
follow,  quite  naturally  found  a  verdict  against  the  insurance 
company. 

If  the  application  had  been  made  by  the  assured,  any  sub- 
stantial departure  from  the  truth,  in  the  answers  to  the  ques- 
tions contained  in  it,  would  avoid  the  policy.  Thomas  v. 
Fame  Ins.  Co.,  108  III.  91. 

And  by  accepting  the  policy  and  paying  premiums  upon  it, 
whether  that  was  done  by  the  assured  or  by  one  acting  for 
him,  whether  by  his  authority  or  as  a  volunteer,  the  assured 
and  his  administratrix,  now  representing  him,  liave  adopted  the 
policy  as  it  reads,  with  the  same  effect  as  if  he  had  intelli- 
gently answered  each  question  and  signed  his  name  to  the 
application.  He  and  his  representative  must  adopt  the  whole 
or  none  of  the  complete  transaction.  It  is  only  by  adopting 
the  policy  that  the  appellee  has  any  standing,  and  such  adop- 
tion necessarily  embraces  all  the  terms  of  the  policy.  Draper 
V.  Charter  Oak,  2  Allen,  569;  Richardson  v.  Maine  Ins.  Co., 
46  Me.  394;  Goddard  v.  Monitor  Ins.  Co.,  108  Mass.  56. 

The  instioictions  given  on  the  request  of  the  appellee  were 
therefore  erroneous,  and  upon  the  evidence  we  can  not  say 
that  the  jury  ought  to  have  found  for  her,  if  they  bad  been 
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governed  by  tbe  correct  inBtraction  quoted^  given  on   the 
request  of  the  appellant. 

The  appellant  offered  in  evidence  a  conversation  had  with 
the  husband  of  the  appellee,  in  her  presence,  before  she  was 
appointed  administratrix,  relating  to  the  health  of  the  assured 
for  several  years  before  his  death;  and  it  now  assigns  as 
error  the  refusal  of  the  court  to  admit  that  testimony.  There 
was  no  error  in  this;  the  only  effect  that  could  be  given  to 
such  conversation  would  be  that  of  an  implied  admission  on 
her  part  by  silence.  No  admission  by  her  made  before  she 
was  administratrix  is  evidence  against  her  when  suing  as  such. 
1  Greenl  Ev.,  Sec.  179;  U.  S.  Life  Ins.  Co.  v.  Kielgast,  26 
111.  App.  567. 

For  the  error  in  the  instructions  the  judgment  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded* 


Perishable  Freight  Transportation  Company 

V. 

Louis  O'Neill. 

Carriers — Injury  to  Goods  in  Transit — Fruit — Damages— -Evidence-^ 
Instructions —  Witnesses. 

1.  A  witness  in  a  (fi^en  case  not  having^  been  asked  if  he  wrote  a  letter 
purporting  to  be  sigfncd  by  him,  it  is  not  admissible  for  the  purpose  of  dis- 
crediting bis  testimony. 

2.  In  an  action  brought  to  recover  from  a  transportation  company  the 
loss  sustained  on  carloads  of  fruit  brought  from  a  distance  in  the  cars 
thereof,  it  is  for  the  jury  to  find  from  the  evidence  what  caused  the  injury 
to  the  fruit,  and  the  diimage  suffered. 

3.  In  the  case  presented,  this  court  affirms  a  judgment  for  $10,000  for 
the  plaintiff,  for  injury  to  a  consignment  of  cherries,  arising  through  the 
failure  of  the  defendant  to  keep  the  cars  cbirtered  by  the  plaintiff  at  a 
temperature  named. 

[Opinion  filed  November  21, 1891.] 
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In  ebrok  to  the  Superior  Court  of  Cook  County;  the  Hon. 
Eluott  Anthony,  Judge,  presiding. 

Appellee  brought  suit  in  assumpsit,  to  recover  the  loss  bj 
lam  sustained  on  several  carloads  of  fruit  brought  in  appel- 
lant's cars  from  California  to  Chicago.  This  action  he  after- 
ward, by  leave  of  court,  changed  to  case. 

The  jury  returned  a  verdict  of  $10,000  for  the  plaintiflf, 
and  also  specially  found  that  the  injury  to  the  fruit  was  due 
to  neglect  in  keeping  the  cai*s  at  a  proper  temperature. 

Messrs.  Campbell  &  Custer,  for  plaintiff  in  error. 

Mr.  MiLLABD  R.  Powers,  for  defendant  in  error. 

Waterman,  P.  J.  The  action  being  case  and  not  assumpsit, 
it  was  incumbent  on  the  plaintiff  to  show  that  the  defendant 
Jiad  neglected  to  perfoi'm  some  duty  with  which,  in  respect  to 
the  plaintiff,  it  was  charged;  that  appellant  did  represent  to 
appellee  that  it  could  keep  the  temperature  of  the  cars  as 
required  is  admitted,  and  that  appellant  knew  that  the  con- 
tract was  made  upon  the  strength  of  such  representation,  is 
manifest. 

It  was  known  to  appellant  that  O'Neill  rented  the  cars  of 
it,  because  he  believed  that  it  could  and  would  keep  their  tem- 
perature at  whatever  point  he  might  designate.  Such  being 
the  case,  it  became  its  duty  so  to  do.  If  such  was  not  its  duty, 
and,  in  effect,  its  undertaking,  the  record  is  barren  of  expla- 
nation of  what  it  was  tliat  induced  appellee  to  pay  $100  each 
for  the  use  of  these  cars. 

Directions  were  given  by  appellee  that  the  temperature  of 
the  cars  should  be  kept  at  fifty  degrees,  and  not  be  allowed  to 
go  above  tifty-five  under  any  circumstances;  that  upon  their 
arrival  at  Chicago  the  temperature  was  much  above  this  is 
well  established. 

In  the  words  of  one  witness  "  the  fruit  was  fairly  cooked," 
the  temperature  in  the  cars  being  from  sixty-five  to  eighty- 
seven  degrees;  no  excuse  is  given  for  this  by  appellant. 
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It  is  urged  that  the  court  improperly  allowed  cue  of  the 
plaintiff's  witnesses  to  testify  what  the  books  showed  the  dam- 
aged fruit  sold  for,  he  having  no  personal  knowledge  as  to  the 
sales. 

The  objection  may  be  well  taken,  but  it  is  unimportant  in 
view  of  the  testimony  given  by  other  witnesses.  Thaeker 
testified  from  his  personal  knowledge  as  to  the  correctness  of 
the  account  of  sales  from  the  fruit  car,  and  that  the  last  two 
cars  brought  less  than  the  first. 

In  respect  to  the  testimony  as  to  the  amount  realized,  it  is 
to  be  borne  in  mind  that  it  was  in  effect  for  the  benefit  of, 
rather  than  to  the  detriment  of  appellant;  it  was  to  show  how 
much  had  been  realized  upon  fruit  spoiled  by  its  negligence, 
and  consequently  how  much  slionid  be  taken  off  tlie  amount 
which  the  fruit  would  have  been  worth  had  it  arrived  in  a 
sound  condition. 

Appellant  was  present  by  its  president  when  the  fruit  arrived, 
saw  the  state  in  which  it  was,  and  took  no  steps  to  protect 
itself  agaiuift  a  sale  for  an  insufiicient  price,  but  suffered  appel- 
lee's agents  to,  as  was  their  duty,  attempt  to  make  the  best 
possible  disposition  of  the  damaged  goods.  Nor  do  we  think 
there  was  any  refusal  of  proper  evidence  offered  by  the  defend- 
ant, for  which  this  judgment  should  be  reversed. 

The  contents  or  sending  of  a  telegram  can  not,  even  on  cross- 
examination,  be  shown  by  the  reply  of  a  witness  that  he  did 
not  send  such  and  such  a  telegram.  The  witness  Hixon,  not 
having  been  asked  if  he  had  written  the  letter  purporting  to 
be  signed  by  him,  it  was  not  admissible  for  the  purpose  of  dis- 
crediting his  testimony. 

We  can  not  agree  with  counsel  in  saying  that  there  was 
absolutely  no  evidence  as  to  the  value  of  the  cherries  in  the 
condition  in  which  they  arrived.  The  salesman,  Klock,  says 
that  he  sold  the  cherries  and  that  he  did  the  best  that  could 
be  done  with  them.  The  testimony  of  Thaeker  and  Merritt 
taken  together  shows  wliat  was  realized  for  those  damaged 
goods.  It  was  not  necessary  that  the  jury  should  be  able  to 
say  definitely  what  portion  of  the  cherries  were  spoiled;  it 
was  sufficient  if  they  could  find  from  the  evidence  that  a  por- 
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tion  were  spoiled  in  coneequcDce  of  the  negligence  of  the 
defendant  and  were  then  able  to  say  what  damage,  if  anj,  the 
plaintiff  suffered  by  reason  of  such  spoiled  condition  of  the 
fruit. 

It  is  argued  that  the  cherries  were  not  injured  by  the  high 
temperature,  but  rotted  from  some  other  cause,  and  that  the 
high  temperature  was  a  result,  not  a  cause. 

It  may  be  the  case  that  we  have  no  absolute  knowledge  as 
to  what  caused  tlie  injury  to  this  fruit;  absolute  knowledge  is 
not  required  of  juries.  It  was  for  them  to  find  from  the  evi- 
dence what  caused  the  damage  to  the  fruit;  they  have  so  done, 
and  we  can  not  say  that  there  was  not  evidence  warranting 
their  conclusion. 

Appellee  had  a  right  to  expect  that  appellant  would  keep 
the  temperature  of  the  cars  at  fifty-five  degrees,  despite  the 
influence  of  decaying  fruit  or  the  heat  of  the  sun;  when  it 
failed  to  do  so,  was  the  inference  unjustifiable  that  the  high 
temperature  had  brought  about  the  ruiu? 

As  to  the  amount  of  loss  sustained,  the  evidence  is  that  the 
cherries,  when  shipped,  were  in  prime,  first-class  condition; 
that  there  were  from  six  to  seven  tliousand  boxes,  which,  if  in 
good  condition,  would  have  been  worth,  in  the  Chicago  mar- 
ket at  jobbing  rates,  $2.50  a  box;  that  ninety  per  cent  of  the 
fruit  was  spoiled.  The  verdict  is,  therefore,  under  any  view 
of  the  evidence,  for  a  less  amount  than  the  loss  sustained. 

The  court  should  not  have  permitted  the  witness  Uolbrook, 
to  have  been  asked  as  to  propositions  or  arrangements  for 
settlement;  but  his  answers  were  such  that  we  do  not  think 
the  defendant  was  harmed  thereby.  So,  too,  the  testimony  of 
O'Neill  as  to  propositions  of  settlement,  and  that  he  would  be 
paid,  was  improper  and  ought,  on  motion,  to  have  been  struck 
out  but  no  such  motion  was  made. 

We  find  no  error  in  this  record  warranting  us  in  reversing 
the  judgment,  and  it  will  be  affirmed. 

Judgment  affi/naed. 
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Dwelling  House  Insurance  Company 

V. 

James  D.  Raynolds. 

Fire  Insurance — Policy — Conditions —  Vacancy, 

Where  there  is  no  application,  and  no  knowledge  upon  the  part  of  the 
insurer  or  its  agent  of  the  existence  of  things  which  the  policy  declares  shall 
render  it  void,  the  insured  is  bound  by  the  conditions  of  the  policy  which  he 
accepts.  The  fact  that  the  insurance  is  solicited  by  an  agent,  and  no  repre- 
sentations are  made,  can  not  do  away  with  a  condition  in  the  policy. 

[Opinion  filed  November  2, 1891.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  Anthony,  Judge,  presiding. 

* 

Appellee  being  the  owner  in  fee  of  a  vacant  dwelling  lionse 
in  Kiverside,  Cook  County,  applied  to  one  Frank  E.  Bryant, 
(a  real  estate  agent)  who  resided  at  Riverside,  to  let  it  for  him. 
Bryant  placed  it  upon  his  list  for  rent  and  showed  it  to  vari- 
ous parties.  Bryant  having  the  house  on  his  list  to  rent  and 
being  appellant's  agent  for  the  purpose  of  soliciting  insurance, 
spoke  to  appellee  about  insuring  the  house,  and  an  insurance 
of  $2,500  was  thus,  through  said  Bryant  as  appellant's  agent, 
effected;  the  premium  of  $25  was  paid  to  Bryant. 

Bryant  then  actually  knew  that  the  house  was  vacant,  as  he 
had  known  for  some  time,  but  the  fact  of  its  being  vacant,  ho 
testifies,  did  not  occur  to  him  at  any  time  until  it  was  actually 
burning.  He  testified :  "  If  any  one  had  asked  me  at  the  time 
J  negotiated  this  insurance  and  received  the  premium  whether 
the  house  was  vacant  or  occupied,  I  would  have  answered  that 
it  was  vacant.  If  I  had  stopped  to  think,  I  would  have 
known  that  tlie  house  was  vacant." 

The  policy  contained  a  clause  making  it  void  in  case  the 
house  was,  or  should  become,  vacant.  Appellee  had  previ- 
ously  held  another  policy  of  insurance  in  the  same  company 
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upon  the  same  property,  and  the  property  then  being  vacant 
had  procured  a  vacancy  permit;  the  house  was  afterward 
occupied  and  the  premises  insurance  had  expired  when  the 
loss  occurred. 

Appellee  stated  nothing  to  Bryant  about  its  condition;  he  was 
merely  asked  by  Bryant  if  he  wished  to  insure,  to  which  he 
replied  that  he  did. 

The  fire  began  in  a  dwelling  to  the  west  of  appellee's,  and 
was  thence  communicated  to  his  house.  The  defendant  filed 
the  plea  of  the  general  issue  and  also  a  special  plea  setting  up 
that  the  policy  was  void  because  the  building  was  vacant  at 
the  time  the  policy  was  issued  and  so  remained  until  the  destruc- 
tion thereof.  To  this  special  plea  plaintiff  replied  that  the 
defendant,  at  the  time  of  the  making  of  said  policy,  knew  that 
the  plaintiff's  said  dwelling  house  and  its  additions  were  vacant 
and  unoccupied,  as  set  forth  in  said  plea,  and  notwithstanding 
such  knowledge,  issued  said  policy  to  the  plaintiff  and  received 
and  accepted  from  the  plaintiff  the  premium  thereof.  Defend- 
ant rejoined  as  follows:  "To  the  replication  to  the  second 
plea,  defendant  says  that  it  did  not  know  that  the  said  dwell- 
ing house  or  its  additions  were  vacant  or  unoccupied,  as  set 
forth  in  the  replication." 

The  jury  returned  a  verdict  for  the  amount  of  the  policy; 
the  court  gave  judgment  thereon  and  the  defendant  below  took 
an  appeal. 

Messrs.  IIarbert  &  Daley,  for  appellant 
Messrs.  Ball,  Wood  &  Oaklby,  for  appellee. 

Per  Curiam,  The  only  question  about  which,  on  the  trial, 
there  was  any  room  for  dispute,  arose  under  the  defendant's 
rejoinder  to  the  replication  to  the  special  plea,. viz.,  "that  it 
did  not  know  that  the  said  dwelling  house  or  its  additions 
were  vacant  and  unoccupied."  Upon  this  the  court  instructed 
the  jury  as  follows: 

"  If  you  believe  from  the  evidence  in  this  case  that  the 
plaintiff,  at  the  time  of   the  issuing  to  him,  by  the  defendant, 
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of  the  policy  of  insurance  in  controversy  in  this  snit,  was  the 
owner  of  the  house  and  appurtenances  covered  by  such  policy, 
and  that  without  solicitation  and  without  representations  by 
the  plaintiflp  as  to  the  occupancy  or  vacancy  of  said  house,  an 
agent  of,  or  other  person  acting  for,  said  defendant,  solicited 
and  obtained  from  plaintiff  the  insurance  upon  said  house  for 
said  defendant,  and  that  the  said  policy  was  thereupon  issued 
to  plaintiflE  and  the  premium  paid  thereon,  then  you  are 
instructed  that  said  company  is  presumed  to  have  then  and 
there  known  the  condition  of  said  house  as  to  its  occupation 
or  vacancy,  and  to  have  waived  any  conditions  in  said  policy 
of  insurance  inconsistent  with  such  condition." 

We  do  not  think  that  the  mere  fact  that  the  insurance  is 
solicited  by  any  agent  of  the  company,  and  that  no  represen- 
tations are  made,  can  do  away  with  the  plain  provision  of  a 
policy  that  it  will  be  void  if  premises  are  vacant. 

Where  there  is  no  application,  and  no  knowledge  upon  the 
part  of  the  insurer  or  its  agent  of  the  existence  of  things 
which  the  policy  declares  shall  render  it  void,  the  insured  is 
bound  by  the  conditions  of  the  policy  which  he  accepts. 
Farland  v.  St.  Paul  Fire  &  Marine  Ins.  Co.,  49  N.  W.  Rep. 
253;  May  on  Insurance,  Sec.  167;  Swan  v.  Watertown  Ins. 
Co.,  96  Penn.  State,  37. 

For  the  error  indicated  the  judgment  is  reversed  and  the 
cause  remanded 

Heveraed  and  remanded. 


Charles  J,  Creighton,  Impleaded,  etc., 

V. 

Garcia  Brothers. 

Practice — Sales — Partnership—Evidence, 

1.  The  large  nuraber  of  voluminous  records  presenf^d  for  the  eonpidera- 
tion  of  this  court,  renders  it  impossible  for  the  members  thereof  to  search 
tbem  for  papers  not  alluded  to  in  the  abstract 
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2.  In  an  action  brought  to  recover  the  amount  for  which  certain  (rooda 
were  sold  a  fri^en  firm,  the  defendant  contendinf;  that  he  was  not  a  mem- 
ber thereof,  this  court  declines  to  interfere  with  a  judgment  against  him. 

[Opinion  filed  November  2,  1891.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  Elliott  Anthony,  Judge^  presiding. 

Messrs.  M.  Salomon  and  M.  J.  Beok,  for  appellant. 
Messrs.  Flowsb,  Smith  &  Musorayb,  for  appellees. 

Waterman,  P.  J.  Our  attention  is  called  to  the  fact  that 
the  record  shows  that  an  affidavit  denying  his  joint  liability 
was  filed  by  appellant.  The  abstract  fails  to  mention  any  such 
affidavit,  and  we  might,  therefore,  properly  refuse  to  further 
consider  the  case. 

Tlie  large  number  of  voluminous  records  presented  for  our 
consideration,  renders  it  impossible  for  the  court  to  search  them 
for  papers  not  alluded  to  in  the  abstract  We  have,  however, 
thought  best  to  consider  this  case  u[X)n  its  merits. 

The  joint  liability  of  appellant  being  the  question  presented 
to  the  court,  it  found  that  such  liability  existed,  and  we  think 
that  the  evidence  properly  admitted  warranted  such  finding. 
It  appeared  that  appellant  had,  without  objection,  suffered 
himsnlf  to  be  introduced  as  a  member  of  the  firm  of  Sewnig 
&  Co.;  that  he  received  money  from  the  firm;  that  while  he 
was  in  Europe  alleged  statements  or  trial  balances  from  its 
books  were  by  the  bookkeeper  of  the  firm  forwarded  to  him; 
that  at  least  one  of  the  statements  was  received  by  him;  that 
appellant  lived  on  State  street  in  Chicago,  and  failed  to  appear 
at  the  trial  or  offer  any  evidence  in  rebuttal  of  that  given  on 
behalf  of  the  plaintiff. 

It  is  perhaps  the  case  that  testimony  as  to  what  Sewnig 
said  in  the  absence  of  appellant  should  not  have  been  received, 
and  that  the  original  of  the  statement  of  account  sent  to  appel- 
lant should  not  have  been  received  without  notice  to  appel- 
lant to  produce  the  copy  received  by  him;  but  without  these 
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matters  the  evidence  was  entirely  sufficient  to  justify  the  con- 
clusion of  the  court,  and  tliis  judgment  ought  not  to  bo 
reversed,  because,  with  the  testimony  to  sustain  the  finding 
properly  admitted,  there  has  crept  in  some  that  should  have 
been  rejected.  The  judgment  of  the  court  below  will  bo 
affirmed.  Judgment  affirmed. 


William  H.  Hart  jejelj 

V. 

Frederick  K.  Otis  et  al. 

Contracts — Carriers — Bills  of  Exchange — Commission  Merchants* 

1.  That  which  is  implied  in  an  express  contract,  ip  as  much  a  part  of  it 
as  what  is  expressed. 

2.  A  request  complied  with,  to  make  an  advance  upon  ^oods  consi^rned  for 
sale,  whether  such  request  be  accompanied  by  a  draft  for  such  advance  or 
not,  implies  a  promise  to  make  f^ood  the  deficiency,  if  the  proceeds  are  not 
enough  to  reimburse  the  consignee. 

3.  A  protest  of  a  foreign  bill  must  be  made  in  order  to  charge  the 
drawer  or  indorser.  unless  some  excuse  can  be  made  for  the  omission;  but 
the  failure  to  allege  protest,  in  an  action  on  a  bill,  is  only  one  of  form;  it  can 
not  be  reached  by  general  demurrer. 

4.  In  an  action  brought  to  recover  moneys  alleged  to  be  due  the  plaintiff 
on  account  of  various  transactions  between  the  parties  growing  out  of  cer* 
tian  consignments  made  by  the  defendants  to  the  plaintiff,  the  case  being 
tried  in  the  court  below  upon  pleas  of  limitation  interposed  by  the  defend- 
ants, the  question  being  as  to  whether  any  count  in  plaintiff's  declaration 
showed  a  cause  of  action  upon  a  written  contract,  the  limitation  to  which  is 
ten  years,  this  court  holds  that  the  contract  stated  in  certain  counts  was  a 
written  contract  that  the  acceptance  and  performance  thereof  might  be  proved 
hy  parol  and  that  the  pleas  of  the  statute  being  to  the  whole  declaration, 
the  demurrer  sheuld  have  been  sustained  even  if  certain  counts  were  bad. 

[Opinion  filed  November  2, 1891.] 

'    Tn  error  to  the  Superior    Court  of   Cook  County;   the 
Hon.  John  P.  Altgeld,  Jud^e,  presiding, 

Mcsere.  Aldbich,  Payne  &  Washbuen  and  William  Brack, 
for  plaintiff  in  error. 
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Messrs.  Ashcraft  &  Qobdon,  for  defendants  in  error. 

Gary,  J.  The  parties  here  occupy  the  same  position  as 
they  did  in  the  Superior  Court.  The  plaintiff  tiled  against 
the  defendants  a  declaration  of  sixty-five  counts,  to  which  they 
filed  pleas  of  limitation  of  five  years,  bo  that  the  real  question 
in  the  case  is,  whether  anv  count  showed  a  cause  of  action 
upon  a  written  contract,  the  limitation  to  which  is  not  five, 
but  ten  years. 

On  demurrer  to  the  pleas,  the  Superior  Court  decided  in 
favor  of  the  defendants,  and  rendered  final  judgment  for  them, 
to  reverse  which  this  writ  is  prosecuted. 

Each  of  the  first  thirty-four  counts  alleges  consignment  by 
the  defendants  to  the  plaintiff  of  provisions  for  sale  on  their 
account;  draft  by  the  defendants  on  the  plaintiff;  and  that  the 
defendants,  in  writing,  advised  the  plaintiff  of  the  consignment; 
that  the  draft  was  drawn  as  an  advance  against  the  same;  and 
requested  the  plaintiff  to  protect  and  pay  the  draft. 

Each  of  the  last  fifteen  counts  alleges  consignment  to  and  draft 
upon  some  third  person  who  refused  the  consignment  and  draft, 
and  thereupon  the  defendants,  in  writing,  requested  the  plaintiff 
to  pay  the  draft,  receive  tlie  goods  and  sell  the  same  on  their 
account,  and  treat  the  draft  as  an  advance  against  the  same. 
Each  of  these  forty-nine  counts  alleges  a  sale  of  the  goods 
and  a  deficiency  of  the  proceeds  to  make  good  the  drafts. 
The  formal  allegations  to  make  good  counts  in  assumpsit,  are 
in  them. 

In  considering  .these  counts,  we  are  to  bear  in  mind  that 
"  what  is  implied  in  an  express  contract,  is  as  much  a  part  of  it 
as  what  is  expressed."     Bishop  on  Cont,  Ch.  9. 

That  a  request,  complied  with,  to  make  an  advance  upon 
goods  consigned  for  sale,  wliether  such  request  be  accom- 
panied by  a  draft  for  such  an  advance  or  not,  implies  a 
promise  to  make  good  the  deficiency  if  the  proceeds  are  not 
enough  to  reimburse  the  consignee,  is  too  clear  to  require 
discussion. 

The  contract  stated  in  these  counts,  then,  is  a  written  con- 
tract; the  acceptance  and  performance  may  be  proved  by 
parol.     Memory  v.  Niepert,  131  III.  623.     Frenalt  v.  Rnnyon, 


First  Dfstrict — October  Term,  1891.      433 

Hart  V.  Otis, 

12  Ind.  174,  IB  exactly  in  point,  treating  the  implied  promise 
here,  to  make  good  the  deficiency,  as  the  equivalent  of  the 
express  promise  there,  to  pay  for  the  whisky.  Parol  proof 
of  advancing  the  money,  and  of  the  insuflSiciency  of  the  pro- 
ceeds to  reimburse,  will  be  necessary  here,  as  it  was  of  send- 
ing the  whisky  there. 

"It  can  not  be  maintained,  that  because  proof  of  perform- 
ance is  necessary  to  hold  (defendants  in  error)  liable  on  (their) 
promise,  therefore  the  contract  rests  partly  in  parol."  Plumb 
V.  Campbell,  129  111.  101;  see,  also,  Ames  v.  Moir,  27  111.  App. 
88;  130  111.  582. 

The  pleas  being  to  the  whole  declaration,  and  these  counts 
being  good  counts  on  written  contracts,  the  demurrer  to  tha 
pleas  should  have  been  sustained,  even  if  counts  thirty-five  to 
fifty  inclusive,  are  bad.  American  Ins.  Co.  v.  Holly,  81  111. 
353;  Prather  v.  Vineyard,  4  Gilm.  40. 

The  last  mentioned  counts  are  upon  bills  of  exchange  drawn 
by  the  defendants  in  Chicago,  upon  parties  in  £ngland, 
indorsed  to  the  plaintiff,  and  acceptance  or  payment,  or  both, 
refused  by  the  drawees.  Some  of  these  counts  allege  notice 
thereof  to  the  defendant,  and  others  set  up  excuses  for  not 
giving  it  On  this  record  we  need  not  consider  the  question 
whether  such  excuses  are  sufllcient,  as  any  one  good  count 
showing  a  written  contract,  is  enough  to  make  the  pleas  bad, 
as  before  shown.  None  of  them  allege  a  piotest  for  non- 
acceptance  or  non-payment.  All  the  authorities  agree  that  a 
protest  of  a  foreign  bill  must  be  made  in  order  to  charge  the 
drawer  or  indorser,  unless  some  excuse  can  be  made  for  the 
omission.     Tiedeman,  Com.  Paper,  Sec.  321-354  et  seq. 

But  the  omission  to  allege  protest,  if  an  objection  at  all,  is 
only  one  of  form.  Salomons  v.  Stavely,  3  Doug.  298;  26  E. 
C.  L.  200.  It  can  not  be  reached  by  general  demurrer,  and 
therefore  can  not  be  on  a  demurrer  to  pleas  carried  back  to 
the  declaration  (1  Chit,  on  Pleading,  580,  Ed.  1828),  even  if 
these  counts  stood  alone. 

The  demurrer  should  have  been  sustained,  and  the  judg- 
ment is  reversed  and  the  case  remanded. 

Eeversed  and  remcmd'ed, 

TouXLia 
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Nathaniel  K.  Fairbank 

V. 

George  W.  Streeter. 

Fareihh  Entry  and  Detainer  Act — Sec.  18 — Practice — Appeal, 

1.  A  party  to  a  snit  of  forcible  entry  and  detainer  before  a  justice  may 
take  his  appeal  from  the  findint?  thereof,  either  by  filing  his  bond  with  the 
jastice,  and  havint;  the  justice  approve  it,  or  by  filing  bin  bond  with  the  clerk 
of  the  appellate  court,  and  having  it  approved  by  paid  clerk.  The  party 
appealing,  in  order  to  have  an  appeal  must  file  his  bond  within  five  days  from 
the  rendition  of  the  judgment. 

2.  While  Sec.  19  of  the  Forcible  Detainer  Act  prescribes  the  conditions 
of  the  bond  where  the  defendant  appeals,  a  bond  filed  within  the  time  pro- 
vided, and  approved  by  either  the  justice  or  the  clerk,  will  give  jurisdiction 
to  the  appellate  court,  even  though  it  fails  to  contain  the  conditions  in  that 
section  specified. 

8.  While  a  strict  compliance  with  the  statute  as  to  the  time  within  which 
a  bond  must  be  filed,  and  as  to  the  approval  thereof*  is  required,  the  rule  has 
never  been  applied  to  defects  in  the  bond,  such  as  lack  of  a  seal,  or  failure  to 
make  it  in  sufficiently  large  penalty,  or  to  incorporate  in  it  the  conditions 
which  the  statute  directs  that  it  shall  contain. 

4.  A  party  is  not  bound  to  rest  satisfied  with  any  bond,  whether  taken  by 
the  justice  or  the  clerk,  but  may  have  the  amount  ascortained  and  fixed  by 
the  court  in  which  the  appeal  is  pending:  and  if  the  appellant  will  not  file  a 
bond  of  the  amount  so  fixed  the  appeal  will  be  dismissed. 

[Opinion  filed  November  2,  1891.] 

ArPBAL  from  the  County  Court  of  Cook  Connty;  the  Hon. 
Fkank  Scales,  Judge,  presiding. 

Messrs.  Herrick  &  Allen,  for  appellant. 

Mepsrs.  Black  &  Goodwin,  Milford  J.  Thompson  and 
Bangs  &  Bangs,  for  the  appellee. 

MoRAN,  J.  This  is  an  appeal  from  an  order  of  the  court 
overruling  a  motion  made  bj  appellant,  who  was  plaintiff  below, 
to  dismiss  the  defendant's  appeal  from  the  judgment  of  the 
justice. 
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Appellant  had  judgment  against  appellee  before  a  justice  in 
an  action  of  forcible  entry  and  detainer.  An  appeal  was  taken 
by  appellee  to  the  County  Court  by  filing  an  appeal  bond  with 
the  clerk  of  said  court.  No  application  was  made  to  the  justice 
who  rendered  the  judgment  to  fix  the  amount  of  the  appeal 
bond  and  he  did  not  ascertain  or  fix  the  same. 

The  contention  of  appellant  is,  that  the  County  Court  did 
not  get  jurisdiction  by  the  filing  of  the  appeal  bond  with  tlie 
clerk  of  said  court,  the  amount  of  the  bond  to  secure  the  rent, 
damages  and  costs,  not  having  been  ascertained  and  fixed  by 
the  justice. 

Sec.  18 of  the  Forcible  Entry  and  Detainer  Act  provides: 
**If  any  party  shall  feel  aggrieved  by  the  verdict  of  the  jury 
or  decision  of  the  court,  upon  any  trial  had  under  this  act,  such 
party  may  have  an  appeal  to  be  taken  to  the  same  courts,  in 
the  same  manner  and  tried  in  the  same  way  as  appeals  are 
taken  and  tried  in  other  cases — provided,  the  appeal  is  prayed 
and  bond  is  tiled  within  five  days  irjm  the  rendition  of  the 
judgment,  and  no  writ  of  restitution  shall  be  issued  in  any  case 
until  the  expiration  of  said  five  (5)  days." 

Sees.  62-4r-5  of  Chap.  79,  R.  S.,  provide  for  taking  appeals 
from  judgments  by  justices  of  the  peace.  The  manner  is  by 
the  appellant  filing  his  bond,  either  with  the  justice  who  ren- 
dered the  judgment  or  with  the  clerk  of  the  appellate  court. 
In  the  one  case  the  bond  is  to  be  approved  by  the  justice,  in 
the  other  by  the  clerk. 

Reading  Sec.  18  above  set  out  in  connection  with  tlie  stat- 
ute which  provides  the  manner  of  taking  appeals  from  justices 
in  other  cases,  we  must  conclude  that  if  any  party  shall  feel 
aggrieved,  that  is,  if  plaintiff  or  defendant  shall  feel  ag- 
grieved, the  manner  of  taking  his  appeal  may  be  either  by 
filing  his  bond  with  the  justice  and  having  the  justice  approve 
it,  or  by  filing  his  bond  with  the  clerk  of  the  appellate  court 
and  having  it  approved  by  said  clerk.  The  party  appealing, 
in  order  to  have  an  appeal  at  all,  must  file  his  bond  within  five 
days  from  the  rendition  of  the  judgment,  just  as  in  appeal  in 
other  cases,  the  appealing  party  must  file  his  bond  within 
twenty  days. 
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Sec.  19  of  the  Forcible  Detainer  Act  prescribes  the  condi- 
tions of  the  bond  where  the  defendant  appeals,  but  a  bond 
filed  within  the  time  provided  by  law  and  approved  by  either 
the  justice  or  the  clerk,  will  give  jurisdiction  to  the  appellate 
court  even  though  it  fails  to  contain  the  conditions  in  that  sec- 
tion specified.  Ko  doubt,  on  application  to  the  court  to  which 
the  appeal  is  taken,  the  appellant  will  bo  ordered  to  file  a  bond 
which  shall  be  in  compliance  with  the  statute,  and  on  a  failure 
to  do  so  his  appeal  will  be  dismissed. 

While  a  strict  compliance  with  the  statute  has  always  been 
required  as  to  the  time  within  which  the  bond  shall  be  filed 
and  as  to  the  approval  of  the  bond  by  the  officer  named  in 
the  statute,  (Rozier  v.  Williams,  92  111.  187;  Darwin  v.  Jones, 
82  111.  107;  Kenny  v.  Jones,  37  111.  App.  615;  Abraham  v. 
Huntington  et  al.,  19  111.  403;  Bowlesville  M.  &  M.  Co.  v. 
Pulling,  89  111.  58,)  such  strict  rule  has  never  been  applied  to 
what  may  be  described  as  defects  in  the  bond,  such  as  the  lack 
of  a  seal  thei'eon  or  the  failure  to  make  it  in  sufficiently  large 
penalty,  or  to  incorporate  in  it  the  conditions  which  the  stat- 
ute directs  that  it  shall  contain. 

Thus,  in  Miller  v.  Superior  Machine  Co.,  79  111.  450,  where 
the  contention  was  that  the  appeal  did  not  avail  for  the  rea- 
son that  there  was  no  seal  on  the  bond,  the  court  said  that 
"even  if  the  bond  was  defective,  as  it  was  accepted  and  ap- 
proved by  the  justice,  an  appeal  was,  nevertheless,  taken  from 
the  judgment,  and  it  was  the  duty  of  the  plaintiff  in  error  to 
follow  the  case  to  the  appellate  court;  and  if  he  was  not 
satisfied  with  the  bond,  he  could  have  obtained  a  rule  in  tlio 
Superior  Court  upon  the  defendant  in  error  to  file  a  sufficient 
bond,  and  in  default  thereof  the  appeal  could  have  been  dis- 
missed." 

In  Wood  V.  Tucker,  66  111.  276,  it  is  said  :  '^A  bond  defective 
in  substance  or  form,  in  all  cases  of  appeal,  may  be  objected  to, 
and  if  not  amended,  the  appeal  may  be  dismissed.  And  the 
same  rule  applies  to  appeals  in  cases  of  forcible  entry  and 
detainer.  McKoy  v.  Allen,  36  111.  429.  And  even  if  the 
question  of  leave  to  amend,  in  such  cases,  were  only  discre- 
tional, still  the  rule  would  be  the  same."     That  case  as  well 
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as  the  earlier  one  of  Rider  v.  Bap;1ey,  47  111.  365,  holds  that 
Sec.  68  of  the  Justice  Act,  providing  that  no  appeal  from  a 
justice  shall  be  dismissed  for  any  informality  in  the  appeal 
bond,  if  the  party,  within  a  reasonable  time,  shall  file  a  sufii- 
cient  one,  governs  the  practice  in  forcible  detainer  cases. 

Now,  a  compliance  with  the  provision  of  Sec.  19,  that  the 
amonnt  of  the  bond  shall  be  "  ascertained  and  fixed  by  the 
court,"  is  of  no  more  importance  than  any  other  direction  of 
that  section.  Indeed,  it  is  of  less  consequence  to  the  plaintiff 
than  that  the  directions  as  to  the  conditions  of  the  bond  shall 
be  followed.  The  clause  leaves  it  ambiguous  as  to  what  court 
is  to  '' ascertain  and  fix  the  amount,"  but  it  is  certain  that  the 
fixing  it  by  the  justice  will  not  prevent  the  appellate  court 
from  ascertaining  and  fixing  a  different  amount  and  requiring 
a  new  bond  to  be  given  for  such  newly  fixed  amount,  and  so, 
if  the  amount  has  never  been  fixed  by  the  justice,  but  the  clerk 
has  taken  and  approved  a  bpnd,  the  court  may  ascertain  and 
fix  the  amount,  and  require  a  new  bond.  The  plaintiff  is  not 
bound  to  rest  satisfied  with  any  bond,  whether  taken  by  the 
justice  or  the  clerk,  but  may  have  the  amonnt  ascertained  and 
fixed  by  the  court  in  which  the  appeal  is  pending,  and  if  the 
appellant  will  not  file  a  bond  of  the  amonnt  so  fixed  the  appeal 
will  be  dismissed.  Such  fixing  of  the  amount  of  the  bond  by 
the  court  is  not  in  the  terms  of  the  statute,  and  can  not  be  con- 
strued to  be  a  condition  precedent  to  the  perfecting  of  the 
appeal;  it  is  a  provision  to  be  invoked  by  a  plaintiff  who  is 
dissatisfied  with  the  amount  of  the  bond  taken  by  the  justice 
or  the  clerk;  but  if  the  plaintiff  does  not  ask  that  the  court 
fix  the  amount,  the  appeal  by  a  bond  filed  with  the  clerk  or 
justice  will,  nevertheless,  be  effective  to  remove  the  case  to 
the  Appellate  Court  and  to  retain  it  there  to  be  tried  de  novo. 

There  was  no  error,  therefore,  in  refusing  to  dismiss  the 
appeal  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 
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James  S.  McInerney 

V. 

•     The  Chicago  Times  Company. 

Constahlea — Sec.  85,  Chap,  79,  R.  S. — Demand. 

• 

1.  Ad  officer  need  not  pay  over  money  to  parties,  or  to  toe  jn^tice,  before 
the  return  day  of  his  writ.  He  may  pay  to  the  plaintiff  before  he  makes 
return  if  he  sees  fit,  but  this  is  his  privilecre,  and  not  his  obligation. 

2.  If  the  return  day  of  a  writ  has  passed  before  an  action  is  brought  to 
recover  money  arising  from  the  sale  of  property  levied  on,  it  can  not  be 
mainttvined  without  a  demand  is  made  upon  the  constable  to  pay  it  over, 
or  it  is  shown  he  has  misapplied  it. 

[Opinion  filed  November  2,  1891.] 

Appeal  from  the  Circuit  Court  of  Cook  County;  tlie  Hon. 
K^  S.  TuTHiLL,  Judge,  presiding. 

Messrs.  Kraft  &  Bbown,  for  appellant 

Messrs.  Weigley,  Bulklet  &  Gray,  for  appellee. 

MoRAN,  J.  This  action  was  commenced  against  appellant, 
a  constable,  who  had  sold  certain  property  levied  upon  by  him 
under  certain  writs  in  favor  of  the  appellee,  but  had  not  paid 
over  the  money  on  one  of  the  writs  at  the  time  this  action  was 
brought. 

There  is  some  contention  on  the  part  of  appellant,  that  the 
money  in  controversy  should  be  applied  on  an  execution  in 
favor  of  another  judgment  creditor  of  the  defendant  in  the 
executions,  the  lien  of  which  it  is  claimed  is  prior  to  that  of 
one  of  appellee's  executions;  upon  that  contention  it  is  not 
necessary  that  we  should  pass. 

The  record  shows  that  the  special  execution  on  which  it  is 
claimed  the  money  sued  for  in  this  action  was  credited  and 
should  be  applied,  was  dated  and  came  to  the  hands  of  appel- 
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lant,  as  constable,  on  December  3,  1889.  This  action  was 
commenced  on  December  28,  1889.  By  Sec  85,  Chap.  79  R. 
S.,  all  executions  issued  by  a  justice  are  to  be  made  returnable 
within  seventy  days  from  xiate. 

An  officer  need  not  pay  over  money  to  parties,  or  to  the 
justice,  before  the  return  day  of  his  writ.  He  may  pay  to  the 
plaintiff  before  he  makes  return  if  he  sees  fit,  but  this  is  his 
privilege  and  not  his  obligation.  Campbell  v.  Hasbrook,  24 
111.  243. 

It  follows  that  this  action  was  prematurely  brought,  and 
therefore  can  not  be  maintained. 

If  the  return  day  had  passed  before  action  was  brought  it 
could  not  be  maintained  without  a  demand  was  made  upon  the 
constable  to  pay  it  over,  or  it  was  shown  that  he  had  misap- 
plied it.  White  V.  Miller,  3  Dev.  &  Batt.  55;  Metzenholster 
et  al.  V.  The  State,  37  Ind.  457. 

The  judgment  against  appellant  must  be  reversed. 

Judgment  reversed. 


Bebecca  a.  Iglehart   and   Ellen  P.  Vail,   Im- 
pleaded, ETC., 

V. 

Joseph  J.  Miller. 

Trust  Deeds — Foreclosure — Attorney's  Fees — Practice. 

1.  It  is  entirely  in  the  discretion  of  the  court  whether  a  defendant  will 
be  raled  to  answer  after  a  demurrer  overruled.  The  court  may  enter  a 
decree  af^inst  him  at  once,  or  hear  evidence,  or  refer  to  the  master  to  take 
evidence  before  entering  the  decree. 

2.  In  the  case  presented,  this  court  holds  that  the  fact  that  the  court  did 
not  enter  a  default  against  a  person  named  is  not  an  error  of  which  she  can 
complain,  and  that  the  allowing  or  ruling  her  to  answer,  or  the  filing  by 
her  of  an  answer,  did  not  operate  t^o  vacate  the  reference  to  the  master  or 
his  report,  or  the  evidence  previously  taken  by  him. 

3.  In  proceedings  to  foreclose  certain  trust  deeds,  this  court  holds  the 
decree  entered  to  be  too  large  by  the  amount  of  the  cost  of  an  abstract,  and 
reverses  the  same. 
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[Opinion  filed  November  2, 1891.] 

Ik  ebbob  to  the  Saperior  Court  of  Cook  Conntj ;  the  Hon. 
GwYNK  Qabnbtt,  Judge,  presiding. 

Mr.  Jamss  W.  Beach,  for  plaintiffs  in  error. 

Mr.  S.  S.  WiLLABD,  for  defendant  in  error. 

MoBAN,  J.  This  suit  was  brought  to  foreclose  two  trust 
deeds  made  to  secure  the  sum  of  $300,  alleged  to  have  been 
loaned  to  one  Mary  E.  Yail,  one  of  said  trust  deeds  having 
been  made  by  said  Mary  E.  Yail  and  the  other  having  been 
made  by  plaintiff  in  error,  Rebecca  A.  Iglehart,  to  secure  the 
same  indebtedness.  The  bill,  as  originally  tiled  in  1884,  made 
Willard  the  trustee  in  the  two  trust  deeds,  Hebecca  A.  Igle- 
hart and  Thomas  N.  Iglehart,  parties  defendant,  and  alleges 
that  said  Mary  E.  Vail  conveyed  all  her  title  in  the  premises 
to  said  Rebecca  A.  Iglelmrt  about  1877,  and  soon  thereafter 
died  intestate,  and  complainant  waives  and  releases  all  right  to 
a  decree  against  her  personal  representatives,  and  prays  that 
said  Rebecca  be  decreed  to  pay  to  complainant  whatever  shall 
appear  to  be  due  on  taking  an  account.  In  January,  1886, 
the  bill  was  amended  by  making  Ellen  P.  Vail  a  party  defend- 
ant, and  by  alleging  tliat  she  held  the  legal  title  to  the  prem- 
ises sought  to  be  foreclosed,  as  appears  of  record,  but  that 
said  Ellen  P.  Vail  intended  to  convey  the  premises  to  Mary 
E.  Vail,  and  stated  to  complainant  that  she  had  done  so,  and 
that  complainant  was  induced  to  accept  said  premises  as  secu- 
rity for  said  debt  on  the  assurance  of  said  Ellen  P.  that  the 
title  thereto  was  good  in  said  Mary  E.  Vail;  prays  that  she  be 
decreed  to  convey  said  premises  to  said  defendant,  Rebecca 
A.  Iglehart 

Said  Ellen  P.  Vail  appeared  and  demurred  to  said  amended 
bill,  and  on  May  24,  1889,  said  demurrer  was  overruled  by 
the  courts,  and  the  defendants  Iglehart  were  ruled  to  answer 
the  amended  bill  within  twenty  days.  It  was  stipulated  that 
the  answers  of   the  Igleharts  to  the  original  bill  should  stand 
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to  the  amended  bill,  and  on  June  22,  1889,  the  case  was 
referred  to  a  master  to  take  proof  and  report  his  conclusions, 
etc.,  and  on  June  4,  1887,  the  master  reported  the  evidence 
taken  before  him  and  his  conclusions  tl)ereon,  to  the  court, 
finding  the  making  of  the  note  of  Mary  E.  Yail  and  the  trust 
deed  bj  her  to  secure  the  same,  her  conveyance  of  the  prem- 
ises covered  by  the  trust  deed  to  Rebecca  A.  Iglehart,  the  mak- 
ing of  a  trust  deed  by  said  Bebecca  A.  to  secure  the  same  note 
Mary  E.  Yail,  and  that  there  is  due  complainant  on  said  note  of 
and  for  interest  and  for  taxes  paid  on  said  lands,  including  $80 
for  solicitor's  fees  in  this  foreclosure  proceeding  and  f 25 
expended  in  procuring  an  abstract  the  sum  of  $740.46,  for 
which  amount  a  decree  is  recommended.  The  master  also 
finds  that  said  Ellen  P.  Yail  had  made  a  certain  convey- 
ance to  said  Mary  E.  Yail  in  her  lifetime,  intending  therefor 
to  convey  the  premises  described  in  the  trust  deed  to  com- 
plainant, and  that  she  did  thereby  vest  the  title  to  said  prem- 
ises in  said  Mary  E.  Yail. 

To  the  master's  report  said  Ellen  P.  Yail  filed  two  excep- 
tions. One  that  said  oiuse  was  not  and  is  not  at  issue,  and  one 
that  the  master  should  have  found  for  this  defendant  and 
against  complainant,  and  said  bill  should  bo  dismissed  as  to  this 
defendant.  A  third  exception  adopts  the  exceptions  of  the 
Igleharts.  Several  orders  were  made  in  said  cause  after  the 
filing  of  said  exceptions  to  the  master's  report  and  prior  to 
December  5,  1887,  which  it  is  not  necessary  at  this  time  to 
notice.  On  December  5,  1887,  it  was  ordered  that  said  Ellen 
P.  Yail  plead,  answer,  or  demur  within  two  days,  and  further, 
that  the  master's  report  be  confirmed  7iunc  pro  ttinc  as  of 
June  27,  1887.  On  December  19,  1887,  said  Ellen  P.  Yail 
answered,  denying  the  allegations  of  the  bill.  On  December 
9,  1888,  said  Ellen  P.  Yail  moved  the  court  to  have  the  cause 
re-referred  to  the  master,  which  motion  was  denied,  and  there- 
upon she  moved  to  have  the  cause  placed  upon  the  trial  cal- 
endar, which  motion  was  also  overruled  and  thereupon  a  decree 
was  entered  confirming  the  master's  report  in  all  respects  and 
decreeing  in  accordance  with  its  recommendations. 

One  of  the  errors  assigned  and   principally  relied  upon  is, 
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that  when  the  master  took  the  depositions  on  the  reference  to 
him,  the  case  was  not  at  issue  as  to  Ellen  P.  Yail,  and  therefore 
that  she  never  had  a  hearing  in  the  case,  as  the  court  refused 
to  re-refer  the  case  after  she  had  answered. 

This  contention  is  based  upon  a  misapprehension  of  the 
rule  of  chancery  practice.  It  is  entirely  in  the  discretion  of 
the  court  whether  a  defendant  will  be  ruled  to  answer  after  a 
demurrer  overruled. 

The  court  may  enter  a  decree  against  him  at  once  and  of 
course  hear  evidence,  or  refer  to  the  master  to  take  evidence 
before  entering  the  decree.  Eoach  v.  Chapin,  27  111.  194; 
Wangelin  et  al.  v.  Goe,  50  111.  459;  Miller  et  al.  v.  Davidson, 
8  Gilm.  518. 

The  fact  that  the  court  (lid  not  enter  a  default  against  said 
defendant  is  not  an  error  of  which  she  can  complain,  nor  did 
allowing  or  ruling  said  defendant  to  answer,  or  the  filing  of 
an  answer  by  her  operate  to  vacate  the  reference  to  the  master, 
or  his  report,  or  the  evidence  previously  taken  by  him.  Grob 
V.  Cushman,  45  111.  119. 

Said  defendant  Ellen  P.  Yail,  filed  her  exceptions  to  the 
master's  report  and  raised  by  those  exceptions  such  questions 
thereon  as  she  saw  fit,  and  her  exceptions  were  considered  aud 
overruled  by  the  court.  There  is  nothing  to  show  that  when 
she  made  her  motions  to  re-refer  the  case  she  disclosed  to 
the  court  that  she  desired  to  offer  any  evidence  before  the 
master.  She  was  simply  asserting  that  the  former  refereuce 
did  not  affect  her.  In  this  we  have  seen  she  was  mistaken. 
Ko  exception  filed  by  her,  questions  the  finding  of  the  master 
that  she  deeded  the  land  in  question  to  Mary  E.  Vail,  there- 
fore it  must  be  presumed,  on  this  review,  that  said  finding  is 
supported  by  the  evidence. 

There  is  no  merit  in  the  errors  assigned,  on  overruling  the 
exceptions  of  said  defendant  Ellen  P.  Vail.  We  think,  how- 
ever, that  the  decree  is  for  too  large  an  amount  and  that  the 
exceptions  of  Rebecca  A.  Iglehart  to  said  master's  report 
raise  that  question. 

Wo  find  no  clause  in  either  of  the  trust  deeds  which,  by  any 
reasonable  construction,  gives  the  right  to  the  complainant  to 
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charge  and  collect  against  the  defendants  the  cost  of  an 
abstract  of  title.  In  the  absence  of  such  clause  such  an  allow- 
ance is  improper.  The  Cheltenham  Improvement  Co.  v. 
Whitehead,  128  111.  279. 

Each  of  the  trust  deeds  provides  for  the  allowance  of  an 
attorney's  fee  of  $40  if  the  said  deed  is  foreclosed.  There  is 
then  no  question  as  to  the  power  of  the  court  to  make  the 
allowance,  whether  the  foreclosure  is  by  sale  under  the  power, 
or  by  judicial  proceedings. 

It  is  said  that  as  both  deeds  were  to  secure  the  same  note, 
but  one  $40  should  have  been  allowed.  Both  deeds  had  to  be 
foreclosed,  and  that  imposed  extra  labor  on  the  solicitor,  and 
in  view  of  all  the  circumstances,  we  are  of  opinion  that  the 
allowance  of  the  $80,  the  sum  authorized  by  both  deeds,  was 
warranted  and  not  unjust. 

The  decree  is  too  large  by  the  amount  of  $25,  the  cost  of 
absti*act,  and  must  therefore  be  reversed  and  the  case 
remanded  to  the  court  below,  with  directions  to  enter  a  decree 
for  the  amount  of  the  note,  with  interest  thereon  till  the  date 
of  such  decree  and  the  amount  paid  out  for  taxes  with  interest 
thereon  from  the  time  of  payment  to  the  date  of  such  decree, 
and  for  the  $80  solicitor's  fees. 

Meversed  and  remanded. 


Charles  A.  Paltzer  et  al. 

V. 

The  National  Bank  of  Illinois  et  al. 

Attachment  Act — Sec.  37— Judgments,  Act  Relating  to^  Sees,  9  and  10. 

1.  If  a  gfiven  attachment  from  any  reason  loses  its  vitality  and  is  unable 
longer  to  hold  the  properfy,  its  n^iefulness  is  gone  and  it  will  no  long<'r 
avail  the  attaching  creditor  or  others  relying  upon  Sec  37  of  the  Attachment 
Act 

2.  In  the  case  presented,  this  court  holds  that  the  fact  that  parties  named« 
for  their  own  benefit,  obtained  control  of  the  first  attachment  and  dismissed 
it,  did  not  continue  the  Hen  whicti  was  created  thereby,  for  the  benefit  of 
creditors  in  a  later  attachment. 


41    443 

146«  m 


444  Appellate  Courts  of  Illinois. 

Vol.  41.]  Paltzer  ▼.  National  Bank  of  Illinois. 

[Opinion  filed  November  2, 1891.] 

Appeal  from  the  Superior  Court  of  Cook  County;  the 
Hon.  ELLiorr  Anthony,  Judge,  presiding. 

Mr.  Joseph  Weight,  for  appellants. 

Messrs.  Gabjdnsb  G.  Willakd  and  W.  W.  Evaito,  for  ap- 
pellees. 

Gary,  J.  This  is  an  appeal  from  an  order  of  distribution 
of  funds  in  the  hands  of  Canute  R  Matson,  late  sheriff  of 
Cook  Countj.  The  facts,  as  shown  bj  the  record,  are  as  fol- 
lows: 

On  the  25th  and  26th  days  of  June,  1890,  judgments  were 
entered  by  confession  against  James  B.  Johnson  and  Spencer 
J.  Johnson  in  the  Superior  Court  of  Cook  County,  in  favor 
of  the  following  named  plaintiffs :  No.  127,917,  Frank  ST. 
Gage,  $5,940.50;  No.  127,918,  Sarah  Johnson,  $6,200.01;  No. 
127,924,  George  W.  Williams,  $3,700;  No.  127,933,  Peter 
Dudley,  $1,695.60;  upon  which  immediate  executions  were 
issued,  delivered  to  tlie  sheriff  of  Cook  County,  and  by  him, 
on  said  days,  levied  upon  certain  personal  property  of  said 
defendants. 

On  the  26th  day  of  June,  1890,  and  immediately  after  the 
levies  in  the  foregoing  cases,  the  John  Spry  Lumber  Company 
sued  out  of  the  said  Superior  Court  a  writ  of  attachment,  return- 
able to  the  July  term,  1890,  of  said  court,  on  proper  affidavit 
and  bond,  and  based  on  a  valid  and  subsisting  indebtedness  of 
$2,293.32;  delivered  said  writ  on  the  26th  day  of  June,  1890, 
to  the  sheriff,  who  at  once  levied  the  same  on  the  same  prop- 
erty ho  had  theretofore  levied  upon  nnder  said  executions,  and 
subject  thereto. 

That  after  said  levy  under  said  attachment  writ,  and  on 
said  26th  day  of  Jnne,  1890,  the  National  Bank  of  Illinois 
entered  a  judgment  by  confession  against  the  same  defend- 
ants, in  the  same  court,  suit  No.  127,941,  for  the  sum  of 
$19,502.35;   upon  this  judgment  immediate  execution  was 
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issued,  delivered  to  said  slieriflF,  and  bj  him,  on  June  26,  1890, 
and  subsequent  to  said  prior  levies,  levied  upon  the  same 
property  theretofore  levied  upon  under  said  four  prior  execu- 
tions and  said  attachment  writ,  and  subject  thereto. 

That  on  June  27,  1890,  the  appellants  began  their  suit  in 
assumpsit  a^inst  the  same  defendants,  in  the  same  court,  bv 
summons,  returnable  to  said  July  term,  1890,  of  said  court, 
upon  a  valid  and  subsisting  indebtedness  due  them  from  said 
defendants,  and  on  July  2,  1890,  issued  a  writ  of  attachment 
in  aid,  which  was  also  made  returnable  to  the  said  July  term, 
1890,  of  said  court,  and  based  oh  one  of  the  same  grounds  of 
attachment  upon  which  the  writ  in  the  John  Spry  Lumber 
Company  suit  was  issued.  That  said  attachment  writ  was  at 
once  delivered  to  said  sheriff,  who,  on  said  2d  day  of  July, 
1890,  levied  the  same  on  the  same  property  levied  upon  in 
the  Spry  Lumber  Company  suit. 

On  August  1,  1890,  the  National  Bank  of  Illinois,  for  the 
purpose  of  freezing  out  appellants  and  preventing  them  from 
securing  payment  of  their  claim,  bought  the  John  Spry 
Lumber  Company  claim,  and  dismissed  said  attachment  suit 
out  of  said  court 

No  judgments  were  rendered  against  said  defendants  at  the 
July  term,  1890,  of  said  court. 

At  the  August  term,  1890,  of  said  court,  these  appellants 
recovered  a  judgment  against  the  defendants,  both  on  the 
assumpsit  and  attachment  issues,  and  this  was  the  first  judg- 
ment rendered  in  any  of  said  attachment  suits  against  said 
defendants  in  that  court. 

The  sheriff  having  sold  the  property  so  levied  upon,  realized 
a  large  amount  of  money.  Out  of  this  sum  he  paid  in  full  the 
four  judgments,  together  with  the  interest  and  costs  thereon 
levied  prior  to  the  levy  of  the  John  Spry  Lumber  Company 
writ,  and  still  had  on  hand  about  $11,000.  Of  this  amount 
he  paid  the  National  Bank  of  Illinois  about  $9,000,  and 
returned  $2,000  to  abide  the  result  of  the  contest  between 
these  appellants  and  said  bank  upon  the  question  of  priority. 

These  appellants  filed  their  petition,  setting  up  the  facts  of 
the  matter,  which  was  substantially  admitted  by  the  bank  and 
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slieriJBf,  and  prayed  for  an  order  u|X)n  the  sheriff  for  the  sum 
of  $1,023.03  due  them.  This  the  court  below  refused,  and 
ordered  said  fund  to  be  paid  to  said  bank.  From  this  order 
appellants  appealed. 

Upon  the  foregoing  statement  of  facts,  the  question  for  thig 
court  to  decide  is,  whether  or  not  the  National  Bank  of  Illi- 
nois,  one  of  the  appellees,  is  entitled  to  the  fund  in  the  hands 
of  the  ex-eheriff,  or  that  the  ap))ellants  liave  the  right  thereto 
to  the  extent  of  their  claim.  The  contention  of  appellants  is, 
that  under  Sec.  37  of  the  Attachment  Act,  they  are  entitled 
to  the  fund  by  reason  of  the  levy  under  the  prior  attachment 
in  favor  of  the  John  Spry  Lumber  Company,  and  notwith- 
standing the  facts  of  this  purchase  of  the  Spry  claim  and  dis- 
missal of  the  suit  by  the  bank,  appellee,  the  latter  contends 
that  it  has  a  right  to  the  fund,  because  its  execution  was  in  the 
then  sheriff's  hands  prior  to  the  attachment  writ  of  appellants, 
and  a  lien  was  thereby  created  on  the  property  of  the  defend- 
ants under  Sees.  9  and  10  of  the  Judgment  Act.  Section  37 
of  the  Attachment  Act  is  as  follows  : 

"  All  judgments  in  attachment  against  the  same  defendant, 
returnable  at  the  same  term,  and  all  judgments  in  suits  by 
summons,  capias  or  attachment  against  such  defendant, 
recovered  at  that  term,  or  at  tlie  term  when  the  judgment  in 
the  first  attachment  upon  which  judgment  shall  be  recovered 
is  rendered,  shall  share  pro  rata  according  to  the  amount  of 
the  several  judgments,  in  the  proceeds  of  the  pro)>erty  attached, 
either  in  the  hands  of  a  garnishee  or  otherwise." 

This  section  is  interpreted  by  the  Supreme  Court  in  Pol- 
lack v.  Slack,  92  III.   221,  as  follows: 

"Section  37  seems  to  provide  for  a  division  of  the  pro- 
ceeds of  sale  of  property  attached  in  two  classes  of  cases: 

"  First.  Where  two  or  more  creditors  commence  by  attach- 
ment and  the  writs  are  all  returnable  to  the  same  term,  they 
are  protected  by  the  statute,  whether  they  all  obtained  judg- 
ment at  the  same  term  or  at  different  terms  of  court 

"Second.  All  judgments  in  suit  commenced  by  summons, 
cainas  or  attachment,  rendered  at  the  term  when  judgment  is 
obtained  in  the  suit  of  attachment,  regardless  of  the  time  when 
the  action  was  commenced." 
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Appellants  claim  that  the  levy  on  the  property  under  the 
John  Spry  attachment  writ,  placed  the  property  eo  instanti  in 
the  custody  of  the  law,  for  the  benefit  of  such  persons  as  were 
brought  within  the  said  37th  section  of  the  statnte. 

In  Smith  v.  Clinton  Bridge  Company,  13  111.  App.  572,  the 
court  says:  *'The  whole  property  or  fund  is,  from  the  time 
of  the  first  levy  or  garnishment,  in  the  custody,  or  at  least 
under  the  control  of  the  law,  to  be  administered  and  distributed 
in  accordance  with  the  provisions  of  the  statute." 

In  Bank  of  America  v.  Indiana  Banking  Company,  114  111. 
487,  the  court  says:  *'From  the  time  of  the  levy  or  the  service 
of  the  writ,  the  property  or  funds  are  held,  by  virtue  of  the 
Btatute,  for  the  benefit  of  all  the  creditors  of  the  attachment 
debtor  who  shall  obtain  judgment  against  him  within  the  time 
and  in  the  manner  specified  in  the  statute." 

To  the  same  efl^ect  is  Eeeve  v.  Smith,  113  111.  47.  That 
was  a  garnishment  proceeding.  Tlie  claim  attached  in  the 
hands  of  a  debtor  of  the  attachment  defendant  was  assigned  to 
another  creditor,  when  a  second  creditor  in  attachment  against 
tlie  defendant  garnished  the  same  debtor.  The  court  said  after 
referring  to  Sec.  37:  "Creditors  of  the  attachment  debtor 
ought  not  to  be  permitted  to  obtain  an  inequitable  advantage 
over  other  creditors  in  a  fund  appropriated  by  law  for  a  spe- 
cific purpose,  by  taking  an  assignment  of  it  before  the  time 
shall  have  arrived  for  distribution." 

In  Everingham  v.  National  City  Bank,  25  111.  App.  649, 
the  court,  in  speaking  of  the  construction  given  to  this  attach- 
ment act,  said:  "That  our  statute  relating  to  attachments, 
from  its  provisions  and  the  spirit  of  the  whole  act,  is  entitled 
to  and  should  receive  a  liberal  and  not  a  strict  construction. 
It  is  plainly  the  intention  and  policy  of  the  statute  that  all 
creditors,  who  avail  themselves  of  the  right  given  to  partici- 
pate in  the  proceeds  of  the  property  attached,  by  recovering 
judgments  in  conformity  with  the  requirements  of  the  statute, 
shall  be  placed  upon  an  equality,  and  the  proceeds  of  the 
property  attached  shall  be  distributed  among  them  equally 
and  impartially,  in  proportion  to  the  amounts  of  their  respect- 
ive debts." 

Thus  far  we  have  copied  from  the  brief  of  the  appellants. 
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If  the  John  Spry  Lumber  Company  attachment  had  gone  to 
judgment  in  favor  of  the  plaintiffs  therein,  the  case  of  Brew- 
ster V.  Riley,  19  111.  App.  681,  woald  be  a  precedent  in  this 
court  in  favor  of  the  appellants  which  we  ought  to  follow, 
unless  satisfied  that  it  is  wrong. 

The  question  that  would  have  been  in  this  case  if  that 
attachment  had  resulted  in  a  judgment  for  the  plaintiffs,  docs 
not  seem  to  have  been  there  thought  of,  by  either  court  or 
counsel.  And  the  same  may  be  said  of  Pollack  v.  Slack,  92 
111.  221.  If,  as  is  held  in  Jones  v.  Jones,  16  111.  117,  a  mort- 
gage of  land  already  attached  takes  precedence  of  later 
attachments,  although  those  later  attachments  are  entitled  to 
share  with,  and  thereby  prevent  full  satisfaction  of,  the  attach- 
ment having  priority  over  the  mortgage,  why  should  not  any 
conveyance  of,  or  lien  created  by  law  upon,  the  property 
attached,  intervening  between  the  first  and  later  attachments, 
have  the  same  effect?  This  is  a  question,  not  of  construction 
of  Sec  37,  but  of  priority  independent  of  that  section.  In 
Reeve  v.  Smith,  113  111.  47,  the  court  lays  stress  upon  the  fact 
that  the  intervening  claim  was  by  assignment  of  a  chose  in 
action,  not  operative  at  law. 

It  is  not  necessary  to  discuss  that  question  here.  The  only 
attachment  that  went  to  judgment  here  is  that  of  the  appel- 
lants. We  agree  with  the  Appellate  Court  of  the  Third  Dis- 
trict in  Kennedy  v.  Wikoff,  21  111.  App.  277.  that  "if  tlie 
(first)  attachment  from  any  reason  loses  its  vitality  and  is 
unable  longer  to  hold  the  property,  its  usefulness  is  gone  and 
it  will  no  longer  avail  either  the  attaching  creditor  or  to  others 
relying  upon  the  provisions  of  Sec.  37."  That  the  appellees, 
for  their  own  benefit,  obtained  control  of  the  first  attachment, 
and  dismissed  it,  did  not  continue  the  lien  which  was  created 
by  that  attachment  for  the  benefit  of  creditors  in  a  later 
attachment. 

The  attachment  by  the  appellants  was  the  first  snccessfnl 
one,  and  when  that  was  levied  the  property  attached  was 
already  in  the  hands  of  the  sheriff  under  the  execution  of  the 
appellees. 

The  order  appealed  from  is  afilrmed. 

Order  affinmoL^ 
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Patrice:  Scanlan 

V. 

Bridget  Scanlan. 
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Divorce — Process — Service  of— Fraud, 


1.  Upon  an  appeal  from  a  decree  entered  in  behalf  of  the  complainant  in 
a  bill  in  the  nature  of  a  bill  of  review,  filed  to  set  aside  a  former  decree  of 
divorce  obtained  by  the  defendant  aiarainstsaid  complainant,  this  court  holds 
that  in  view  of  the  evidence,  the  return  upon  the  summons  in  the  original 
suit  which  from  the  recital  in  the  record  must  be  taken  to  have  been  in 
proper  form  to  show  a  good  service,  can  not  be  impeached,  and  that  in  view 
of  the  evidence  the  decree  setting  aside  the  decree  of  divorce  can  not  be 
interfered  with. 

2.  Likewise  that  appellant  was  guilty  of  fraud  in  representing  to  the 
appellee  that  his  suit  would  not  be  prosecuted,  and  that  she  relied  upon 
his  representations. 

[Opinion  filed  April  8,  1891.] 

Appeal  from  the  Superior  Court  of  Cook  County;  tlie  Hon. 
IIenky  M.  Shefabd,  Judge,  presiding. 

Messrs.  Ceafts  &  Stevens,  for  appellant. 

Messrs.  Gibbons  &  Kavanaugh  and  Theodoke  G.  Case,  for 
appellee.    • 

Gaby,  J.  The  decree  appealed  from  was  entered  upon  a 
bill  in  the  nature  of  a  bill  of  review,  filed  to  set  aside  a  former 
decree  of  divorce  obtained  by  the  appellant  against  the  appel- 
lee. 

The  appellee,  to  sustain  the  present  decree,  relies  upon  two 
grounds:  First,  that  there  was  no  service  of  process  upon  her 
in  the  first  suit;  second,  fraud  by  the  appellant  in  represent- 
ing to  her  that  the  suit  would  not  be  prosecuted,  on  which 
representation  she  relied. 

As  to  the  first  gi-ound,  it  is  sufficient  to  say  that  the  original 
summons  is  lost  from  the  files  of  tlie  former  suit;  that  the 
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record  there  recites  personal  service  "according  to  the  statute 
in  such  case  made  and  provided;"  and  that  the  proof  in  this 
case  shows  that  in  fact  it  was  served,  by  delivering  a  copy  of 
it  at  the  usual  place  of  abode  of  the  appellee,  with  a  person  of 
the  family  above  the  age  of  ten  years.  True,  that  person 
says  now,  that  the  deputy  sheriff  said  notliing  when  Le  left 
the  paper;  yet  slie  knew  it  was  a  summons  in  the  case  of  her 
father  against  her  mother. 

It  clearly  appears  that  the  appellee  knew  the  fact,  before 
the  decree,  tliat  the  suit  was  pending.  Under  such  circum- 
stances the  return  upon  the  summons,  which  from  the  recital 
in  the  record  must  be  taken  to  have  been  in  proper  form  to 
show  a  good  service,  can  not  be  impeached. 

In  Brown  v.  Brown,  59  111.  315,  the  contradiction  of  the 
return  was  on  the  day  after  a  default  on  an  application  to  be 
let  in  to  defend.  The  principle  of  Davis  v.  Dresback,  81  III. 
393,  applies,  for  subsequent  rights  have  intervened,  by  tlie 
remarriage  of  the  appellant  and  birth  of  children.  But  such 
subsequent  rights  are  not  a  bar  to  relief  of  the  appellee,  if  the 
former  decree  was  obtained  by  fraud  of  a  character  that  pre- 
vented her  from  attem|)ting  a  defense  in  the  original  suit 
Caswell  V.  Caswell,  120  111.  377. 

Now  as  to  that  fraud,  we  might  have  been  as  well  satisfied 
if  the  Superior  Court  had  found  that  it  was  not  proved. 

A  penisal  of  the  testimony  of  the  principal  witnesses, 
children  of  the  parties,  leaves  the  impression  that  while  the 
divorce  suit  was  pending,  their  sympathies  were  with  the 
father;  since  he  has  again  married,  they  are  against  hira.  The 
alleged  fraud  consists,  as  she  sa>'s,  and  he  denies,  in  his  telling 
her  while  the  suit  was  pending,  in  effect,  that  he  would  not 
prosecute  it,  and  that  they  could  live  together  as  well  as  ever. 
In  the  nature  of  things,  there  can  be  no  corroboration  of  his 
denial,  and  in  corroboration  of  her  statement,  there  is  the 
fact,  if  it  be  a  fact,  that  they  occupied  the  same  bed  while  the 
suit  was  pending,  as  testified  to  by  some  of  the  children, 
except  during  intervals  that  the  appellee  was  -confined  in 
reformatory  institutions,  to  which  it  is  charged  he  caused  her 
to  be  sent  without  cause. 
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As  the  testimony  of  the  witnesses  on  her  behalf  is  read,  they 
seem  very  reckless,  but  the  coui-t  below  saw  them,  and  per- 
haps there  was  better  reason  to  rely  upon  their  statements 
than  appears  here. 

From  all  the  evidence  that  conrt  has  found  that  the  parties 
lived  together  as  husband  and  wife  after  the  commencement 
of  the  divorce  suit,  and  that  heled  her  to  believe  that  the  suit 
would  not  be  prosecuted,  and  that  he  did  not  intend  to  pro- 
cure a  decree  of  divorce  from  her. 

The  presumption  is  that  the  Superior  Court,  with  better 
opportunities  than  this  court  has,  determined  rightly,  and 
properly  set  aside  the  decree  of  divorce. 

The  decree  appealed  from  is  affirmed. 

Decree  affirmed. 


41    462 
140«  170 


CASES 


IN  THB 


APPELLATE  CODRTS  OF  ILLINOIS. 


Fourth  District — February  Term,  1891. 


Joseph  Ogle  et  al. 

V. 
GUSTAVUS   A.  KOERNER  ET  AL.. 

Trust  Deeds — Forclosure — Redemption — Equitable  or  Statutory^Sets. 
18  and  25,  Chap.  77,  Starr  d^  C.  ///.  Stats. 


1.  The  a88ifl:nee  of  a  note  and  of  a  second  trastdeed  fiecnring  the  same 
covering  certain  property,  the  assignor  being  a  party  defendant  to  foreclosure 
proceedioga  based  upon  a  previous  deed,  is  entitled  under  Sec  18,  Chap.  77, 
Starr  &  C,  III.  Stats.,  to  redeem  said  premises  from  sale  in  such  proceediDiP' 

2.  Such  redemption  is  purely  statutory,  and  by  it  the  premises  sold  are 
relieved  from  every  lien  or  claim  that  has  before  been  placed  thereon  by 
previous  deeds  that  have  been  foreclosed. 

B.  Where  a  bill  in  chancery  is  filed  to  redeem,  the  complainant  will  be 
compelled  to  do  equity  by  the  payment  of  any  prior  mortgaiire  debt  before  be 
can  obtain  any  relief.  The  equity  of  redemption  established  by  the  coortSi 
is  entirely  different  from  the  statutory  right;  in  the  enforcement  of  the  one 
the  complainant  must  pay  all  that  is  equitably  due,  in  the  other  he  need 
only  comply  with  the  statute. 

4.  In  the  case  presented,  this  court  holds  that  the  redemption  in  question 
was  statutory  and  not  equitable  io  character;  that  the  sustaining  of  tbede- 
murrer  to  the  amended  cross-bill,  and  the  dismissal  thereof,  was  proper; 
likewise  its  action  in  allowing  complainants  in  the  original  amended  bill  to 
di;fmis8  the  same  at  their  cosU 

(452) 
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Is  ERROR  to  the  Circait  Court  of  St.  Clair  County;  the 
Hon.  B.  R.  Burroughs,  Judge,  presiding. 

On  October  13,  1886,  Russel  Hinckly  was  indebted  to 
plaintiffs  in  error  severally.  To  secure  these  debts  evidenced 
by  his  notes,  he  and  his  wife,  by  their  five  trust  deeds  of  that 
date,  conveyed  to  G.  A.  Koerner  as  trustee,  lands  and  lots  in 
St.  Clair,  Wayne,  Fayette,  Clinton  and  Marion  Counties,  in 
this  State.  On  the  same  date  Hinckly  and  wife  conveyed  to 
said  Koerner  as  trustee,  by  certain  other  trust  deeds,  the  same 
lands  to  secure  the  note  of  Hinckly,  payable  to  Henry  M. 
Needles,  administrator  of  the  estate  of  John  Short.  The  deeds 
of  trust  first  above  mentioned  were  prior  and  superior  liens  to 
that  of  Needles.  At  the  February  term,  1888,  of  the  St.  Clair 
Circuit  Court,  a  decree  foreclosing  the  five  deeds  of  trust 
securing  the  debts  due  plaintiffs  in  error  was  rendered  upon 
the  amended  cross-bill  of  plaintiff  in  error  Benjamiti  Higgins. 
Needles,  with  bthers,  was  made  a  defendant  in  said  cause  and 
to  said  amended  cross-bill,  and  $5,714.74  was  found  by  said 
decree  to  be  due  and  unpaid  upon  the  note  so  given  him  as 
administrator.  The  amounts  due  to  the  several  plaintiffs  in 
error  respectively,  upon  the  debts  secured  by  the  first  five 
deeds  of  trust,  were  found  and  set  forth  in  said  decree.  All  the 
lands  described  in  the  trust  deeds  were  ordered  to  bo  sold,  the 
proceeds  of  the  sale,  after  payment  of  costs,  to  be  applied 
first  to  satisfy  the  debts  due  plaintiffs  in  error;  next  to  the 
amount  due  on  Needles'  note  secured  by  the  jnnior  deeds  of 
trust  with  a  provision  that  the  holders  of  said  junior  lien  have 
twelve  months  from  day  of  sale  within  which  to  redeem. 
Pursuant  to  this  decree  on  the  17th  and  18th  days  of  Septem- 
ber, 1888,  the  master  sold  all  said  lands  and  the  larger  portion 
in  value  thereof  was  bought  at  the  sale  by  plaintiffs  in  error. 
At  said  sale  Andrew  A.  Miller  purchased  some  of  the  mort- 
gaged premises  situated  in  St.  Clair  County  for  J2,685,  and 
received  from  the  master  his  certificate  of  purchase.  After- 
ward, on  August  6,  1889,  Timothy  McCarthy,  defendant  in 
error,  became  and  was,  by  proper  and  suflScient  assignments 
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thereof,  the  legal  holder  and  owner  of  the  note  payable  to 
Needles  and  of  the  trust  deeds  securing  the  same,  and  was 
entitled  to  all  the  rights  and  equities  Needles  had  acquired 
thereunder,  including  the  right  to  redeem  from  said  master's 
sale. 

On  August  26,  1889,  McCarthy,  as  such  assignee,  re- 
deemed from  said  sale  the  premises  purchased  by  Miller,  and 
for  such  redemption  paid  the  master  in  chancery  $2,894.12, 
being  the  amount  of  Miller's  bid,  with  interest  thereon  at 
eight  per  cent  from  date  of  sale  as  required  by  the  statute, 
and  received  from  the  master  a  certificate  of  redemption  which 
was  duly  recorded.  At  the  February  term,  1890,  of  the  conrt 
below,  McCarthy  and  Gustavus  A.  Koerner  filed  their  orisfinal 
and  amended  bills  in  this  cause,  making  plaintiffs  in  error  and 
others,  defendants.  Plaintiffs  in  error  answered  said  amended 
bill  and  filed  a  cross-bill,  which  was  amended,  and  was  then 
demurred  to  by  defendants  in  error.  It  is  alleged  in  this 
amended  cross-bill  that  McCarthy  took  and  still  retains  pos- 
session of  the  premises  redeemed.  That  said  premises  are  of 
the  value  of  $17,000.  That  at  least  200  acres  thereof  are  in 
cultivation,  and  McCarthy  has  been  receiving  annually  $800 
rent  therefrom.  That  $500  is  due  complainants  under  said 
decree  of  foreclosure,  which  is  a  first  lien  on  said  premises, 
subject  to  the  repayment  of  the  redemption  money  paid  by 
McCarthy,  less  the  amount  of  rents  and  profits  received  by  liens. 
Alleges  the  insolvency  of  Hinckly  and  that  complainants  have 
no  means  of  collecting  the  balance  due  them  on  said  decree 
and  tenders  amount  of  redemption  money  paid  by  McCarthy, 
less  amount  by  him  received  for  rents  and  profits.  The 
prayer  of  the  amended  cross-bill  is,  that  an  account  be  taken 
of  the  amount  due  complainants  respectively,  and  of  the 
amount  due  McCarthy  on  redemption  money,  after  deducting 
rents  and  profits  received  from  said  lands,  and  the  amount  due 
him  on  the  claim  assigned  to  him.  That  thereupon  the  lands 
so  redeemed  be  sold  by  the  master  in  chancery,  and  out  of  the 
proceeds,  costs  and  expenses  be  first  paid;  next,  balance 
found  to  be  due  McCarthy  on  redemption  money;  next, 
amount  found  due  complainants;   next,   amount  found  due 
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McCarthy  on  claim  assigned  to  him.  The  balance,  if  any,  to 
be  brought  into,  and  await  the  further  order  of  the  court. 
The  demurrer  was  sustained  to  the  amended  cross-bill  and 
complainants  therein  electing  to  stand  by  the  same,  it  was  dis- 
missed by  the  court  at  their  cost,  and  complainants  in  the 
original  and  amended  bills,  by  leave  of  the  court,  dismissed 
the  same  at  their  costs.  To  reverse  the  order  and  decree  of 
tlie  Circuit  Court,  plaintiffs  in  error  sued  out  the  writ  from 
tliis  court 

Mr.  William  Winkelmann,  for  plaintiflFs  in  error, 
Mr.  Charles  P.  Knispel,  for  defendants  in  error. 

Green,  J.  The  only  important  question  involved  is,  whether 
the  redemption  of  the  lands  by  McCarthy  from  the  master's 
sale,  was  an  equitable  or  a  statutory  redemption. 

Sec.  18,  Chap.  77,  Starr  &  C.  111.  Stats.,  842,  provides:  "Any 
defendant,  his  heirs,  administrators,  assigns,  or  any  person 
interested  in  the  premises  through  or  under  the  defendant, 
may,  within  twelve  months  from  said  sale,  redeem  the  real 
estate  so  sold,  by  paying  to  the  purchaser  thereof,  his  execu- 
tors, administrators  or  assigns,  or  to  the  sheriff  or  master  in 
chancery,  or  other  oflScer  who  sold  the  same,  or  his  successor 
in  office,  for  the  benefit  of  such  purchaser,  his  executors,  ad- 
ministrators or  assigns,  the  sum  of  money  for  which  the  prem- 
ises were  sold,  or  bid  off,  with  interest  thereon  at  the  rate  of 
eight  per  centum  per  annum  from  the  date  of  such  sale. 
Whereupon  such  sale  and  certificate  shall  be  null  and  void. 
Sec.  25,  same  chapter,  provides:  "Any  person  entitled  to 
redeem,  may  redeem  the  whole  or  any  part  of  the  premises 
sold,  in  like  distinct  parcels  or  quantities  in  which  the  same 
were  sold."  We  perceive  no  reason  why  McCarthy  was  not 
entitled  to  the  benefits  and  advantages  of  these  sections.  By 
the  assignment  to  him  of  the  notes  and  securities  once  held  by 
Needles,  who  was  a  defendant  in  the  foreclosure  proceedings, 
he  became  one  of  the  assigns  of  a  defendant  and  a  holder 
through  and  under  him  of  a  lien  upon,  and  a  person  interested 
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in  the  premiBes  sold  to  Miller,  and  by  the  very  terms  of  the 
18th  section  was  entitled  to  redeem  said  premises  from  that 
sale.  The  record  shows  also  that  McCarthy  did  redeem  from 
said  sale  by  fully  complying  with  all  the  provisions  of  the 
said  18th  section.  This  redemption  was  purely  statutory,  and 
by  it  the  premises  so  sold  were  relieved  from  every  hen  or 
claim  that  had  before  been  placed  thereon  by  the  trust  deeds 
which  were  foreclosed.  It  is  contended,  however,  on  behalf 
of  plaintiffs  in  error,  that  even  if  McCarthy  had  the  legal  right 
to  and  did  redeem  under  the  18th  section,  yet  because  the 
statute  declares  when  such  redemption  is  made,  "  The  sale 
and  certijicate  shall  he  mill  and  voidj'^  the  sale  is  wiped  out; 
the  certificate  is  the  same  as  if  never  issued,  and  the  prop- 
erty stands  exactly  as  if  no  sale  had  been  made,  with  the  exce]> 
tion  that  an  equity  arises  in  favor  of  the  redeeming  party 
(provided  he  is  not  the  original  debtor),  for  the  amount  of 
the  redemption  money.  To  that  extent  McCarthy  is,  in  equity, 
subrogated  to  the  rights  of  the  party  holding  the  senior  lien; 
to  that  extent  McCarthy  has  a  prior  lien,  but  no  further. 

In  reply  to  this  it  is  perhaps  sufficient  to  say  we  are  not 
dealing  with  a  case  where  defendant  in  error  filed  a  bill  in 
chancery  as  a  junior  mortgagee,  asking  to  redeem  from  a  supe- 
rior mortgage  lien.  Hence,  the  question  submitted  is  not, 
what  are  his  rights  in  equity,  but  what  are  his  legal  rights  as 
a  redemptioner  under  the  statute?  The  precise  contention  of 
plaintiffs  in  error  has,  however,  been  held  untenable  in  the  case 
of  Seligman  v.  Laubheimer  et  al.,  58  111.  124,  a  case  which 
we  think  is  in  point  here.  Laubheimer  on  the  same  day 
executed  two  mortgages  on  the  same  real  estate,  one  to  Selig- 
man, and  the  other  to  Saltgenstein.  The  former  was  a  prior 
lien,  and  a  bill  to  foreclose  it  was  filed  and  the  junior  mortgagee 
made  defendant  The  decree  gave  the  prior  lien  to  Seligman, 
and  to  Saltgenstein  the  second  lien,  found  the  amount  due,  and 
ordered  a  sale  of  the  land  to  satisfy  both  mortgages.  The 
land  was  sold  for  less  than  the  amount  secured  bv  the  first 
mortgage,  and  the  junior  mortgagee  redeemed  under  the  said 
18th  section.  The  senior  mortgagee  afterward  filed  his  petition 
in  the  Circuit  Court,  praying  the  amount  due  him,  unsatisfied 
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bj  tlie  sale,  be  ascertained;  tbat  a  resale  of  the  property  bo 
ordered,  and  that  the  court  declare  his  mortgage  lien  still 
subsisting.  In  the  opinion,  it  is  said,  the  second  mortgagee, 
by  the  express  provision  of  the  statute,  had  tlie  right  to 
redeem  the  lands  by  the  payment  of  tlie  amount  bid. 

If  he  had  filed  a  bill  in  chancery  to  redeem,  he  would  then 
be  compelled  to  do  equity  by  the  payment  of  the  prior  mort- 
gage  debt  before  he  could  obtain  any  relief.  The  equity  of 
redemption  established  by  the  courts  is  entirely  different  from 
the  statutory  right.  In  the  enforcement  of  the  one  right,  the 
party  must  pay  all  that  is  equitably  due;  in  the  other,  he  need 
only  comply  with  the  statute.  •  And  it  is  also  there  said :  "  It 
was  insisted  in  the  agreement  that  redemption  by  the  junior 
mortgagee  was  equivalent  to  a  redemption  by  the  mortgagor, 
and  merely  restored  the  parties  to  their  position  before  the 
sale.  Then  the  right  of  a  grantee  to  redeem  is  the  merest 
delasion.  He  only  accommodates  the  prior  mortgagee  by 
the  payment  of  monej^  but  derives  no  advantage  from  it.  His 
act  then  was  one  of  folly  and  the  statute  lent  a  trap  for  the 
unwary."  We  can  not  so  construe  the  statute.  After  fore- 
closure and  sale,  the  mortgagor  or  his  grantees  have  the 
absolute  right  to  redeem  within  twelve  months  from  such  sale. 
The  assumption  that  the  redemption  by  the  grantee  restores 
the  land  to  the  grantor,  as  if  tlie  latter  had  redeemed,  is  a 
merger  of  one  right  in  the  other.  On  the  contrary,  they 
occupy  independent  positions.  As  against  the  mortgagor,  the 
party  redeeming  had  the  entire  interest  in  the  land  except  the 
equity  of  redemption.  His  act  did  not  divest  him  of  this 
interest;  "  it  greatly  strengthened  it."  It  is  further  said  in  the 
opinion  :  "  Without  determining  the  legal  effect  of  the  mere 
foreclosure,  we  do  hold  that  the  decree,  followed  by  a  sale  of 
the  premises,  the  purchase  and  subsequent  acts  of  the  first 
mortgagee,  extinguished  the  mortgage  lien.  In  this  State  the 
statute  expressly  allows  a  redemption  from  the  sale.  It  is  a 
solecism  to  say  a  redemption  from  the  sale  requires  the  pay- 
ment of  the  mortgage  debt  instead  of  the  amount  bid  at  the 
sale."  No  subsequent  decision  of  our  Supreme  Court  lias 
been  cited  in  wliich  the  meaning  and  effect  of  this  statutory 
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redemption  is  not  so  construed.  The  decisions  of  the  courts 
of  other  States,  cited  by  the  learned  counsel  for  appellant  in 
support  of  his  contention,  we  must  decline  to  follow,  inasmuch 
as  they  are  not  in  harmony  with  that  of  our  own  court  of  last 
resort  The  case  in  4  111.  App.  149,  is  not  in  point,  nor  is 
the  case  of  Bradley  v.  Snyder,  14  111.  263,  which  is  noticed  by 
the  court  in  Seligman  v.  Laubheimer  et  al.,  supra.  We  find 
no  error  in  the  rulins^  of  the  Circuit  Court  sustaining  the 
demurrer  to  the  amended  crosfi-bill  and  dismissing  it,  and  in 
allowing  complainants  in  original  amended  bill  to  dismiss  the 
same  at  their  cost  The  order  and  decree  of  the  Circuit  Court 
is  affirmed. 

Order  and  decree  affirmed. 


Grace  L.  Muhlheim 

V. 

Carrie  E.  Foster. 


Partnership — Dissolution — Balance  Due  Retiring  Member — Beeotery  qf 
— Ev'tden  ee — In  struetions, 

1.  The  "withdrawal  of  one  of  several  partners  from  a  firm  and  his 
remoyal  from  the  State,  amounts  to  a  dissolution  of  the  firm. 

2.  In  an  action  brou^rht  to  recover  certain  sums  alleged  to  have  been 
loaned  by  the  plaintiff  to  the  defendant,  likewise  a  sum  allepred  to  have  been 
found  due  the  plaintiff  upon  final  settlement  and  dissolution  of  a  partner- 
ship between  the  parties  hereto,  this  court  declines,  in  view  of  the  evidence, 
to  interfere  with  the  judgrment  for  the  plaintiff. 

3.  In  the  case  presented  it  is  held:  That  the  fact  that  the  stock  of  proods 
was  consumed  by  fire,  did  not  justify  a  deduction  from  the  sum  afirreedupon 
by  the  members  of  the  firm  upon  the  dissolution  thereof,  to  be  paid  to  the 
retiring  member  upon  the  sale  of  the  same. 

[Opinion  filed  September  11,  1891.] 

Appeal  from  the  City  Court  of  East  St  Louis,  Illinois;  the 
Hon.  B.  H.  Canby,  Judge,  presiding. 
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Messrs.  F.  G.  Cockkell  and  J.  J.  Raftee,  for  appellant. 

Messrs.  Jesse  M.  Freels,  Alex.  Flannigan  and  Luke  H 
HiTE,  for  appellee. 

The  partnership  was  dissolved  when  appellee  withdrew  and 
went  away  to  get  married  August  20, 1889.  A  partnership, 
not  limited  as  to  time,  may  be  dissolved  at  pleasure  by  either 
partner,  and  the  withdrawal  of  one  partner  is  a  dissolution  of 
the  partnership.     Blake  v.  Sweeting,  121  111.  67. 

Ceasing  to  do  business  and  dividing  the  firm  assets  by 
mutual  consent,  is  also  a  dissolution  of  the  partnership.  Mar* 
tin  V.  Stubbings,  126  111.  387. 

And  a  right  of  action  accrues  on  dissolution.  Blake  v. 
Sweeting,  121  111.  67. 

In  this  case  there  was  a  settlement  of  the  partnership,  and 
the  sura  of  $1,000  was  found  and  agreed  upon  as  the  amount 
due  from  apj)ellant  to  appellee  for  her  interest  in  the  partner- 
ship, and  an  express  promise  to  pay  it;  and  when  there  has 
been  such  settlement,  a  promise  by  one  to  pay  the  other  a  cer- 
tain sum  is  binding  on  the  promisor,  and  he  becomes  liable 
therefor  in  an  action  at  law.  Adams  v.  Funk,  53  111.  219;  2 
Chitty  PI.  16  Am.  Ed.  p.  215,  note. 

Green,  J.  This  suit  was  brought  by  appellee  to  recover 
from  appellant  specific  sums,  averred  to  have  been  lent  and 
advanced  the  latter,  viz.,  $800  at  one  time,  8150  at  another, 
$125  at  another,  and  also  $1,000,  averred  to  be  the  sum  found 
due  plaintiff  upon  the  final  settlement  and  dissolution  of  a 
partnership  between  the  parties,  for  her  share  and  interest  in 
the  partnei-ship  stock,  which  sum,  it  is  averred,  defendant 
promised  to  pay  plaintiff.  The  jury  returned  a  verdict  for 
plaintiff  for  $817.  Defendant's  motion  for  a  new  trial  was 
overruled  and  judgment  entered  on  the  verdict.  Thereupon 
defendant  took  this  appeal. 

The  jury  were  warranted  in  finding  from  the  evidence  that 
plaintiff  and  defendant  were  equal  partners  in  a  millinery 
business,  each  owning  one-half  the  stock  on  August  20,  1889; 
that  plaintiff  withdrew  therefrom  and  the  partnership  was 
dissolved  on  that  day    by  mutual  consent;  that    defendant 
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took  and  retained  the  whole  stock  and  agreed  to  pay  plain tiflf 
$1,000  for  her  half  as  soon  as  defendant  sold  the  goods,  which 
she  agreed  to  do;  that  afterward  on  January  22,  1890,  and 
before  this  snit  was  commenced,  the  stock  of  goods  was 
destroyed  by  fire,  and  defendant  collected  $1,634,  insurance 
thereon.  These  facts  were  euflicient  to  establish  the  right  of 
plaintiff  to  maintain  this  suit  at  law  to  recover  the  amount 
defendant  ])romised  to  pay  her  for  her  share  of  the  stock  of 
goods.  True,  the  goods  were  not  sold,  but  they  were  totally 
destroyed,  and  defendant  realized  $1,664  for  tliem,  one-half  of 
which  sum  the  jury  allowed  the  plaintiflP,  and  thereby  reduced 
the  amount  plaintiff  was  entitled  to  recover. 

On  behalf  of  appellant  it  is  earnestly  insisted  that  plaintiff 
failed  to  show  any  of  the  above  material  facts.  The  record, 
however,  does  not  support  this  view.  Plaintiff  testified  there 
was  a  partnership  and  was  corroborated  by  the  testimony  of 
several  witnesses.  If  she  was  a  partner,  it  will  hardly  be  con- 
tended that  her  withdrawal  from  the  business  and  removal 
from  the  State,  facts  also  proven  on  behalf  of  plaintiff,  did  not 
dissolve  the  partnership,  and  if  plaintiff's  testimony  is  to  be 
believed,  the  defendant  agreed  on  the  day  of  such  dissolu- 
tion that  she  would  sell  the  stock  at  not  less  than  $2,000,  and 
send  plaintiff  one-half  thereof  as  her  share.  The  price  and 
value  of  this  share  was  thus  settled  and  adjusted  at  least 
$1,000,  which  Slim  defendant  promised  to  pay.  It  is  further 
insisted  that  the  jury  was  misdirected  as  to  the  law  by  the 
instructions  given  on  behalf  of  plaintiff.  The  first,  second  and 
fourth  are  objected  tobecausethe  jury  were  informed  thereby 
that  an  agreemerxt  of  partnership  was  equivalent  to  a  partner- 
ship. In  each  of  said  instructions  the  language  used  is:  "  If 
the  jury  believe  from  the  evidence  that  there  wae  an  agree- 
Vicnt  of  partnership  between  the  plaintiff  and  defemlaniP 
"We  are  at  a  loss  to  perceive  how  tliis  language  could  misdirect 
or  mislead.  If  there  was  an  agreement  of  partners}) ip 
between  them,  they  by  that  agreement  became  partners.  The 
jury  could  not  have  understood,  from  the  language  used,  that 
an  airreement  to  enter  into  a  partnership  in  the  future  was 
meaut.     The  same  objection  to  plaintiff^s  foui  th  instruction  is 
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made;  and  the  further  objection,  that  by  it  the  jury  were  not 
limited  to  the  sum  of  $1,000  in  assessing  damages,  if  they 
believed  from  the  evidence  that  an  agreement  of  partnership 
was  entered  into  between  plaintiif  and  defendant  and  a  settle- 
ment of  the  partnership  business  was  afterward  made  at 
§1,000,  to  be  paid  for  plaintiff's  interest,  and  defendant  prom- 
ised to  pay  her  that  sum,  but  would  understand  they  could 
allow  plaintiff  all  the  items  of  account  claimed  in  the  declara- 
tion if  they  found  such  facts.  The  first  objection  we  have 
already  held  untenable,  and  as  to  the  second  it  is  quite  evident 
from  the  amount  of  the  verdict  that  the  jury  did  not  so 
understand  the  instruction,  hence  the  injury  apprehended  did 
not  result. 

The  same  objection  already  disposed  of  is  urged  against 
plaintiff's  instruction;  and  also  the  additional  objection,  that 
"  upon  the  facts  assumed  in  this  instruction  the  jury  would  not 
have  been  authorized  to  find  any  other  sum  than  that  of  $1,000, 
because  the  amount  was  either  $1,000,  or  nothing."  "We  think 
the  instruction  should  have  required  the  jury  to  find  for  the 
plaintiff  a  sum  not  less  than  $1,000,  if  all  the  facts  stated  in  the 
instruction  were  found  by  them  to  have  been  proven,  and  the 
omission  to  do  so  was  an  error  to  the  prejudice  of  plaintiff,  of 
which  defendant  ought  not  to  complain.  This  omission  prob- 
ably influenced  the  jury,  and  induced  them  to  regard  the  one- 
half  of  the  insurance  money  collected  for  the  loss  of  stock,  the 
true  measure  of  the  damages  plaintiff  was  entitled  to  recover, 
whereas  the  promise  was  to  pay  $1,000;  and  if  the  jury  believed 
from  the  evidence  it  was  made  as  stated  in  the  instruction, 
then  the  fact  that  defendant  collected  only  $1,634  insurance 
could  not  operate  to  reduce  the  amount  she  was  liable  for,  and 
the  verdict  should  have  been  for  $1,000  instead  of  $817.  We 
find  nothing  objectionable  in  plaintiff's  seventh  instruction. 
The  instructions  for  defendant  were  as  favorable  as  she  could 
of  right  demand,  and  as  a  series,  the  instructions  to  the  jury 
were  not  calculated  to  mislead  them  to  the  prejudice  of  defend- 
ant. Finding  as  we  do  that  the  verdict  had  evidence  to  sup- 
port it,  and  that  no  error  requiring  the  reversal  of  the  judgment 
appears,  it  is  afiirmed. 

Judgment  affirmed. 
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Gross- LoGE  Des  Deutschen  Ordens  Deb  Harugari 

Des  Staates  Illinois 

V. 

Barbara  Laercher. 

Uft  Insurance — Mutual  Benefit  Society — Dues — Payment  of. 

In  an  action  brought  by  a  widow  to  recover  an  amount  claimed  to  be  dae 
from  a  mutual  benefit  association  through  the  death  ot  her  husband,  an 
alleged  momber  thereof,  this  court  holds,  in  view  of  the  evidence, that  deceased 
was  properly  expelled  therefrom  for  non-payment  of  dues,  and  that  the 
judgment  for  the  plaintiff  can  not  stand. 

[Opinion  filed  September  11,  1891.] 

Appeal  from  the  Circuit  Court  of  St.  Clair  County;  the 
Hon.  B.  R.  Burroughs,  Judge,  presiding. 

Messrs.  Turner  &  Holder,  for  appellant. 

Messrs.  E.  L.  Thomas  and  R.  W.  Ropiequrt,  for  ap  pel  lee. 

Sample,  J.     The  appellee  brought  this  suit  to  recov^er  the 
sum  of  $700  as  the  widow  of  one  John  Geuethe,  whomi  she 
alleges,  was  at  the  time  of  his  death  a  member  in  good   stand- 
ing of  the  appellant's  order,  a  kind  of  mutual  benelit  society, 
which  she  alleges  in  her  declaration  had  for  its  purpose  the 
insuring  of  each  member  on  the  assessment  plan  and  pr<^^'i^^^ 
by  its  constitution  and  by-laws  that  upon  the  death  of  anjr    mem- 
ber in  good  standing  jirior  to  the  death  of  such  member^^  ^'^^' 
it  would  ])ay  to  the  surviving  widow,  if  she  was  living?    ^^^*^ 
her  husband  at  the  time  of  his  death,  the  sum  of  $70<-^j  *^*^ 
said  Geuethe  died  March  1,  18S8,  at  which  time  he  was     ^^^^^^S 
with  appellee;    that  he  became  associated   with   app^l^^°^® 
order,  through  Thusnelda  Lodge,  No.  338.     Issue  was  J  ^'" , 
on  the  declaration,  trial  had  before  a  jury,  which  brou^T"*  ^° 
a  verdict  for  the  appellee,  and  on  motion  for  anew  tri^^ 
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verdict  was  sustained  and  judgment  entered  on  the  verdict, 
from  which  this  appeal  was  presented  and  the  usual  errors 
assigned.  It  appears  from  the  evidence  that  $1.50  dues  had 
to  be  paid  by  each  member  by  each  quarterly  meeting,  and  if 
not  paid  by  the  last  meeting  of  the  fourth  month,  then  such 
member's  name  should  be  erased  from  the  list  of  memberfehij; 
provided,  if  such  member  paid  the  assessments  due  at  the 
time  of  his  exclusion,  before  the  expiration  of  the  next  fol- 
lowing three  months,  he  should  be  restored,  if  at  the  time  of 
such  payment  he  was  in  good  health.  The  quarterly  payment 
of  $1.50  was  due  from  the  deceased,  January  1, 1888.  It  not 
being  paid,  he  became  thereafter  three  months  in  arrears.  The 
last  meeting  of  the  fourth  month  fell  on  the  22d  day  of  Jan- 
uary, 1888,  at  which  time  said  dues  not  having  been  paid,  the 
deceased,  as  appears  by  the  records  of  said  lodge,  was  formally 
expelled,  as  provided  by  its  by-laws. 

After  that  time,  by  letters  dated  at  Black  Hawk,  Colorado, 
January  25,  18SS,  he  inclosed  $3  to  secretary  Ileid  to  pay  his 
dues,  but  tlie  money  not  being  received  in  time  and  he  then 
being  sick  as  stated  in  his  letter,  the  money  was  returned  to 
him  by  letter,  the  receipt  of  which  he  acknowledged  by  a 
letter  dated  at  the  same  place  as  the  former  one,  February  26, 
1888,  in  which  he  writes:  "  Ton  had  no  right  to  keep  those  $3 
twenty  days,  but  I  think  you  will  by  and  by  treat  everybody 
alike  to  oust  most  of  the  brethren  from  the  lodge  so  the  prom- 
inent ones  may  gnaw.  However,  I  do  not  feel  sorry,  for  I  don't 
care  to  stay  a  member  in  a  lodge  who  in  every  meeting  make 
new  laws."  It  is  clear  that  the  deceased  did  not  pay  his  dues  as 
required  by  the  regulations  of  the  order.  It  is  claimed,  how- 
ever, that  he  was  not  three  months  in  arrears,  because  secre- 
tary Heid  had  twenty  cents  of  a  balance  of  his  money  on  hand 
on  the  lirst  day  of  January.  This  amount  was  lield  and  the 
payments  made  by  Heid,  as  he  testifies,  out  of  some  money  that 
had  been  sent  to  him,  merely  as  a  friendly  act  to  Geuethe,  so 
that  the  twenty  cents  was  not  held  by  him  for  the  lodge 
as  having  been  paid  on  dues;  that  was  merely  a  personal 
account  between  them.  Besides,  there  is  no  provision  in  the 
regulations   that   the   quarterly   payments  can   be   made   in 
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installments.  It  follows,  therefore,  that  the  deceased  was 
properlj  expelled  on  the  22d  day  of  Januarv,  1888,  aiicl  was 
not  reinstated  by  the  payment  of  the  $3  on  the  25th  ci.a.j  of 
January,  1888,  as  in  the  same  letter  he  reported  himself  in 
ill-health,  in  which  case,  according  to  the  by-laws,  the  lod^^  was 
prohibited  from  restoring  him  to  membership.  In  vic3'^^  of 
this  conclusion  it  is  not  necessary  to  notice  tlie  other  ^x^rors 
assigned.     Judgment  is  reversed. 

Judgment  reven 


The  People  of  the  State  of  Illinois,  foe  use,  :e:tc., 

V. 

Mark  Ward  et  al. 

Principal  and  Surety — Constable's  Bond — Action  on — Sees,    XOt-2-3i 
Chap.  79,  /?.  S.— Pleadings. 


1.  Where,  in  a  given  case,  one  of  the  plaintiff's  replications  "^a*  ^^^ 
replied  to  or  traversed,  but  the  trial  was  proceeded  with  as  if  i^siae  had 
been  taken  thereon,  a  formal  rejoinder  is  thereby  waived. 

2.  Where,  in  such  case,  the  plaintiff  desires  to  have  a  rejoinder  *^  ^ 
repliciition,  he  may  obtain  a  rule  on  the  defendant,  and  on  failure   ^^  ^^™" 
ply,  have  judgment  thereon,  if  the  same  be  good. 

3.  In  an  action  brought  upon  a  constable's  bond  to  recover  the  -vo-l^®  ^^ 
certain  property  levied  upon  by  him,  and  sold  during  the  pendeaO^  ^^  *^ 
appeal  from  the  judgment  of  a  justice  by  a  person  claiming  the  title    *  b^'*  °» 
it  being  finally  decided  to  be  in  him,  this  court  holds,  that  the  trial  b^^^^. 
justice  was  a  judicial  proceeding  and  binding  upon  the  judgment   *^*^      . 
and  the  officer  levying  the  execution.     That  in  view  of  the  prayer  fo^   **  ^^ 
by  the  claimant  within   the  time  provided   by  law,  and  the  subsequ*^^    .  , . 
faction  of  the  appeal,  the  officer  should  have  stayed  his  hand  until  V^^  '*^., 
of  property  could  be  legally  determined  in  another  court;  that  def^**   ,  , 
special  plea  set  up  no  defense  to  the  cause  of  action  as  averred  in  tt*^     ,    • 
ration,  and  that  it  was  erroneous  to  exdurle  from  the  jury  the  rec*  '^^^ 
dence  to  show  the  prosecution  of  the  trial  of  the  right  of  property 
determination  in  favor  of  the  claimant. 

[Opinion  filed  September  11,  1891.]  ] 
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In  error  to  the  Circuit  Cgurt  of  St.  Clair  County;  the 
Hon.  B.  R.  Burroughs,  Judge,  presiding. 

Mr.  William  Winkelmann,  for  plaintiffs  in  error. 

In  Camp  v.  Ganley,  6  111.  App.  502,  this  court  say :  "It  ap- 
pears that  the  constable  sold  the  corn  levied  upon  by  him  one 
day  before  he  was  authorized  by  law  to  make  the  sale.  This  act 
makes  him  a  trespasser  ah  initio.  An  officer  becomes  a  tres- 
passer ah  initio  if  he  sells  on  his  process  more  property  than 
is  necessary  to  satisfy  the  demand,  or  if  he  proceeds  to  sell 
before  the  time  when,  under  the  statute,  he  is  at  liberty  to  do 
so."  Cooley  on  Torts,  462;  Knight  v.  Herrin,  48  Maine,  533; 
Smith  V.  Gales,  21  Pickering,  55. 

In  McDonald  v.  Wilkie  et  al.,  13  111.  25,  the  court  say:  "A 
constable  is  protected  in  the  execution  of  process  issued  by  a 
justice  of  the  peace,  which  shows  upon  its  face  that  the  jus- 
tice had  jurisdiction  of  the  subject-matter,  and  nothing  appears 
to  apprise  him  that  he  had  no  jurisdiction  also  of  the  person. 
If  the  officer  have  notice  of  an  excess  or  want  of  jurisdiction 
in  the  justice  to  issue  the  process,  he  would  doubtless  render 
himself  liable  to  acting  under  it."  Freeman  on  Executions, 
Sec.  105. 

Plaintiff's  fifth  replication  (not  replied  to  or  traversed) 
alleges  that  after  the  execution  had  been  levied  and  a  trial  of 
the  right  of  property  had  before  the  justice,  judgment  ren- 
dered, appeal  pending  and  undecided,  on,  to  wit,  the  25th  of 
July,  1887,  the  plaintiff  and  defendant  in  the  execution  settled 
the  judgment;  that  thereupon  Elizabeth  Hanser,  the  plaintiff 
in  the  execution,  withdrew  from  the  caee  then  pending  on 
appeal;  and  that  Constable  Ward,  in  the  name  of  Elizabeth 
Hanser,  prosecuted  the  appeal  in  the  Circuit  and  Appellate 
Courts,  and  again  in  the  Circuit  Court;  that  he  in  his 
own  behalf,  and  without  the  knowledge  and  consent  of  said 
Hauser,  employed  counsel,  paid  them,  and  the  expenses. to 
defend  the  suit  on  appeal;  that  he  appeared  and  testified  in 
the  case  on  behalf  of  defendant  Hauser,  and  that  by  these  acts 
Constable  Ward  made  himself  a  party,  not  in  name,  but  in 
fact,  to  the  judgment  finding  the  title  to  the  wheat  in  Kaem- 
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merer,  and  thereby  is  precluded  bj  the  judgment  of  the  Cir- 
cuit Court 

These  allegations  admitted  of  record  need  no  further  proof, 
as  is  well  said  in  Morris  v.  Carson,  7  Cowen,  284:  "Accord- 
ing to  the  establislied  rules  of  pleading,  every  traversable  fact 
in  the  declaration,  not  answered  by  the  plea,  was  admitted, 
and  needs  no  proof  to  support  it." 

In  Ward  v.  Stout  et  al.,  32  111.  399,  the  court  say:  "One 
good  plea  in  bar  being  confessed,  for  that  is  tlie  effect  when 
it  is  not  replied  to  or  traversed,  operates  as  a  complete  bar  to 
the  action,"  etc. 

In  Wilh'ams  v.  Boyden,  33  III.  App.  478,  the  court  say:  "If 
the  declaration  averred  a  judirment  of  reiortio^  and  the  plea 
put  such  averment  in  issue,  it  was,  of  course,  incumbent  on 
the  plaintiff  to  prove  his  allegation,  as  the  Supremo  Court 
said:  'The  onius  was  on  the  plaintiff  to  show  a  judgment 
awarding  a  return  of  the  property,  and,  having  failed  to  make 
his  proof,  he  could  not  have  his  judgment.' " 

Here  a  different  question  is  presented.  The  declaration 
avers  a  judgment  of  return,  and  the  plea  not  having  traversed 
that  allegation,  it  stands  admitted  on  the  record,  and  no  proof 
in  support  of  such  allegation  was  required.  In  pleading  at 
law,  every  traversable  allegation  which  is  not  traversed  is 
admitted.  Capital  City  Mutual  Fire  Ins.  Co.  v.  Detwiler,  23 
III.  App.  656;  Bacon's  Abr.,  title  Pleas  &  Pldg.,  459;  Han- 
chett  V.  Buckley,  27  III.  Apj).  159. 

If,  then,  no  record  of  the  judgment  had  been  introduced, 
the  fact  that  a  judgment  of  feiomo  had  been  rendered  stood 
conclusively  proved  for  the  purpose  of  the  trial.  Was  the 
condition  changed  by  the  plaintiff's  introducing  a  transcript  of 
a  judgment  order  which  did  not  show  a  judgment  of  retorr^^ 
We  think  not;  -non  constat^  that  such  judgment  of  retorru)  was 
not  entered  during  the  term.  But  further,  the  jury  were 
bpund  to  find  that  issue  as  it  was  admitted  by  the  pleadings? 
or  rather,  that  issue  having  been  settled  by  the  pleadings? 
must  be  taken  as  conclusive,  and  the  jury  had  no  authority  to 
find  upon  it,  no  matter  what  the  evidence  was.  "Whatever 
has  been  admitted  on  both  sides  in  the  pleadings  can  not  be 
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contradicted,  either  in  the  subsequent  pleadings,  or  even  by 
the  verdict."     Gould  on  Pleadings,  Sec.  167-168,  Chap.  3. 

"If  the  jury  find  one  thing  contrary  to  some  other  thing 
that  is  confessed,  or  not  denied,  in  the  pleadings,  the  verdict 
is,  as  to  so  much,  bad,  because  the  jury  had  nothing  to  do 
with  that  which  is  confessed,  or  not  denied,  in  the  pleadings." 
Bacon's  Abr.,  title  Verdict,  W,  353. 

Messrs.  Hat  &  Barthel,  for  defendants  in  error. 

In  Foltz  V.  Stevens,  54  111.  181,  the  court  holds  that  the 
object  of  a  trial  of  the  right  of  property  under  the  statutes,  is 
merely  to  furnish  an  indemnity  to  the  officer  in  case  he  dis- 
poses of  the  property  in  conformity  with  the  verdict,  "but 
the  oflScer  may,  notwithstanding  a  verdict  for  the  claimant, 
retain  and  sell  the  property  at  his  peril,  if  he  chooses  to 
do  so." 

Let  ue  notice  the  third  "point."  It  is  that  plaintiff's  fifth 
replication  was  not  replied  to  or  traversed.  But  it  will  be 
seen  that  the  fourth,  which  was  rejoined  to,  is  almost  identi- 
cal with  the  fifth  replication;  besides,  the  trial  was  proceeded 
with  as  if  issue  had  been  taken  on  it.  That  being  so,  a  formal 
rejoinder  was  waived.  The  fourth  contained  all  and  more 
allegations  than  tlie  fifth,  and  hence,  nothing  lias  been  con- 
fessed, because  there  is  a  rejoinder  to  the  fourth  replication. 

"It  has  been  held  that  where  both  parties  appear  and  go  to 
trial  upon  the  merits,  without  replication  to  pleas  or  rejoinder 
to  replications,  the  judgment  will  not  be  reversed  for  the  want 
of  formal  issues  of  fact  being  made  before  trial."  Seavy  v. 
Rogers,  69  111.  p.  534.  "Point  third"  comes  perilonsly  close 
to  trifling  with  the  importance  of  judicial  investigations.  The 
trial  was  had  simply  to  determine  whether  appellant  was  the 
owner  of  the  wheat  in  controversy. 

Sample,  J.  The  appellants  brought  this  snit  on  the  oflScial 
bond  of  Mark  Ward,  a  constable.  From  the  record  it  appeara 
that  on  June  1,  1887,  the  People,  for  the  nse  of  Hauser,  ob- 
tained judgment  against  Werner  for  the  sum  of  $138  and 
costSy  upon  which  judgment   an   execution  was  issued   on 
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June  22d,  which  came  into  the  hands  of  Mark  Ward,  a  con- 
stable, on  same  daj,  who  thereupon  levied  on  some  thirty 
acres  of  wheat  in  the  field,  which  at  the  time  was  being  cut 
and  put  in  the  shock,  by  Werner  and  others.  It  further  ap- 
pears that  prior  to  said  judgment,  on  the  14th  day  of  April, 
1887,  Werner  claimed  to  have  sold  said  wheat  to  one  Fred- 
rick Kaemmerer,  now  deceased,  for  the  sum  of  $200,  which 
money  is  claimed  to  have  been  paid  at  the  time,  and  executed 
and  delivered  a  bill  of  sale  of  same.  Kaemmerer  having 
learned  of  said  levy,  on  the  3d  day  of  July  gave  said  constable 
Ward  notice  in  writing  that  said  wheat  was  his  proj^erty, 
and  that  he  proposed  to  prosecute  his  claim  to  the  same. 
Whereupon  a  trial  of  the  right  of  property  was  had  before 
a  justice  of  the  peace  on  the  9th  day  of  July,  which  resulted 
in  a  judgment  against  the  claimant,  who  thereupon  at  once 
prayed  an  appeal  to  tlie  Circuit  Court,  of  which  the  said  con- 
stable had  notice,  and  on  the  12th  day  of  July  filed  his  appeal 
bond,  which  was  approved.  The  constable,  notwithstanding 
said  notice  of  appeal,  proceeded  the  next  day  after  the  trial 
of  the  right  of  property,  on  July  10th,  to  sell  said  wheat  On 
the  25th  day  of  July,  Uauser,  the  owner  of  tlie  judgment,  set- 
tled the  same  with  Werner  for  the  sum  of  $75,  and  by  a  writ- 
ten receipt  of  that  date  acknowledged  satisfaction  of  said 
judgment  and  execution  in  full,  and  withdrew  all  right  and 
claim  to  said  property,  and  declared  therein  that  she  would  not 
try  the  right  of  property  in  said  appeal.  Notwithstanding 
said  agreement,  said  appeal  case  was  tried  in  the  Circuit  Court, 
and  judgment  again  rendered  against  the  claimant,  Kaem- 
merer, from  which  judgment  he  took  an  appeal  to  the  Appel- 
late Court,  which  court  reversed  the  judgment  below.  29  111. 
App.  576.  Whereupon,  after  filing  the  final  order  of  reversal, 
a  trial  was  again  had  in  the  Circuit  Court,  at  the  February 
term,  1890,  and  judgment  was  rendered  in  favor  of  the  claim- 
ant, Kaemmerer,  that  ho  was  entitled  to  the  possession  of  the 
wheat  so  levied  on.  The  property  which  he  was  so  adjudged 
to  be  entitled  to  having  been  sold  by  the  constable,  as  hereto- 
fore stated,  this  suit  was  brought  on  his  ofiicial  bond  to 
recover  its  value. 
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The  defendants  pleaded  the  genera]  issue  of  non  est  factum 
and  also  filed  a  special  plea  that  the  property  levied  on  was 
that  of  Werner,  the  execution  debtor,  and  not  the  property  of 
Kaemmerer,  and  therefore  the  constable  had  a  legal  right  to 
levy  on  the  same,  to  which  plea  the  plaintifE  interposed  five 
replications,  one  of  which  in  effect  reaffirms  the  cause  of  action 
set  out  in  the  declaration,  the  fourth  set  up  the  trial  of  the 
right  of  property  before  the  justice,  the  appeal  to  the  Circuit 
Court,  a  settlement  of  the  judgment  and  execution  on  the 
25th  of  July,  and  that  thereafter  the  constable  took  upon 
himself  the  management  and  control  of  said  cause,  hired 
counsel  and  defrayed  all  of  the  expenses  of  the  litigation  sub- 
sequent thereto  and  thereby  became  a  party  to  such  litigation, 
and  final  judgment  thereafter  having  been  rendered  in  favor 
of  the  claimant,  he  is  thereby  estopped  from  again  litigating 
the  title  to  the  property  in  this  suit.  To  which  defendants 
replied  that  the  constable  in  all  he  did,  acted  under  the  direc- 
tions and  in  pursuance  of  the  instructions  received  from  the 
attorney  of  Hauser  and  without  notice  of  the  settlement. 
The  fifth  replication  is  the  same  in  substance  as  the  preceding 
one,  to  which  no  rejoinder  was  filed.  The  point  is  made  by 
appellant,  that  by  not  rejoining,  the  defendants  confessed  the 
truth  of  the  averments  of  the  replication,  and  are  now  estopped 
from  denying  them.  Had  he  not  appeared  and  voluntarily 
gone  to  trial,  as  if  the  replication  was  traversed,  there  might 
have  been  some  force  in  this  objection;  but  under  the  author- 
ity of  Seavy  v.  Rogers,  69  III.  634,  by  so  doing  he  waived  the 
formal  rejoinder.  Had  he  desired  to  have  a  rejoinder  to  this 
replication,  he  should  have  obtained  a  rule  on  defendants,  and 
on  failure  to  comply,  obtained  a  judgment  on  that  replication, 
if  it  had  been  good.  The  pleadings  in  this  case  were  involved 
by  the  mispleading  of  defendants  in  their  first  special  plea. 
The  life  of  the  case,  as  set  up  in  the  declaration,  is,  that  the 
property  in  controversy  had  been  lawfully  adjudged  to  be 
Kaemmerer's,  on  the  trial  as  to  the  right  of  property,  and  that 
while  that  proceeding  was  pending,  the  constable  having 
the  property  in  custody,  unlawfully  sold  it.  The  special  plea 
referred  to  did  not  put  the  real  case  in  issue,  but  raised  a  false 
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issue  by  merely  setting  np,  as  a  complete  defense,  that  Wer- 
ner, the  execution  debtor,  was  tlie  owner  of  the  property  at 
the  time  of  the  levy. 

The  breach  assigned  in  the  declaration  especially  sets  tip 
and  relies  upon  the  adjudication  that  the  property  was  Kaem- 
merer's.  It  is  not  predicated  on  a  mere  trespass,  by  the  sale 
under  the  execution  of  Kaemmerer's  property,  disconnected 
with  and  regardless  of  the  rights  he  acquired,  as  against  the 
constable,  by  virtue  of  that  adjudication*  Had  the  declara- 
tion been  so  framed,  then  the  plea  would  have  been  technically 
good,  leaving  the  question  of  estoppel,  as  to  defendant's  right 
to  set  up  such  a  defense,  open  to  proof.  But  being  framed  on 
the  other  theory,  the  plea  being  allowed  to  stand,  drove  the 
plaintiff  to  the  absurdity  in  pleading  of  again  setting  up  sub- 
stantially the  averments  of  liis  declaration,  as  a  replication  to 
the  plea,  in  order  to  maintain  liis  action,  which  was  based  upon 
the  same  state  of  facts,  although  there  was  nothing  in  the  plea 
that  required  a  new  assignment  Dou))tles6  the  plea  was  filed 
with  the  view  that  the  former  adjudication  as  to  the  right  of 
property  was  not  binding  on  the  constable.  This  case  was 
tried  on  that  theory  in  the  court  below  and  it  is  urged  in  this 
court. 

It  will  be  observed  that  the  statute  as  to  the  trial  of  the 
right  of  property  is  very  different  from  what  it  was  formerly, 
when  the  decisions  were  rendered  in  the  cases  of  Kowe  v. 
Bowen,  28  111.  116;  Foltz  v.  Stevens,  64  111.  180. 

Then  the  trial  was  before  the  ofl5cer,  the  result  of  which 
was  merely  advisory  as  to  him,  as  was  held  in  the  Howe  case. 
The  court  was  driven  to  this  conclusion  in  order  to  uphold  the 
law  as  it  then  was,  for  under  the  Constitution  no  judicial 
power  could  be  vested  in  such  an  officer.  In  that  case,  how- 
ever, Mr.  Justice  Caton,  in  a  dissenting  opinion,  makes  the 
logical  point,  the  effect  of  which  is,  that  while  the  proceeding 
before  the  sheriff  was  not  judicial,  yet  the  statute,  by  giving 
the  right  of  appeal  to  the  Circuit  Court,  the  parties  who 
availed  themselves  of  it  were  thereby  brought  before  a  tri- 
bunal that  had  the  power  to  hear  and  determine  causes,  and 
therefore  its  judgment  would  be  res  judicata  as  to  all  parties 
and  privies. 
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Under  the  statute  as  it  is  now  (Sec.  101,  Chap.  79),  if  judg- 
ment is  rendered  in  favor  of  the  claimant,  the  property  levied 
upon  shall  be  released.  Formerly  the  statute  did  not  so  pro- 
vide, but  the  oflBcer  might  sell  at  his  peril  of  the  result  of  a 
trial. in  a  Suit  by  the  claimant  against  him.  Under  Sec.  102, 
Ibid.,  the  defeated  party  in  such  a  trial  may  appeal,  provided 
the  same  is  prayed  on  the  day  of  entering  the  judgment. 
Therg  was  no  such  proviso  in  the  old  statute.  This  proviso 
is  doubtless  mandatory  and  the  prayer  on  that  day  a  prerequi- 
site to  the  right,  at  least,  as  against  a  sale  before  the  bond  ^'s 
filed,  to  perfect  the  appeal  thereafter.  The  purpose  of  this 
requirement  evidently  was  that  the  officer  might  know 
whether  or  not  he  should  proceed  to  sell^  if  the  time  for  sale 
had  been  fixed  to  take  place  within  the  five  days  allowed  for 
appeal,  or  proceed  to  advertise  for  sale  if  it  had  not  already 
been  done. 

In  this  case,  the  record  shows  that  the  claimant  prayed  an 
appeal  on  the  same  day  of  the  entry  of  judgment,  as  appears 
by  the  transcript  of  the  judgment  of  the  justice,  from  the 
following  entry:  "July  9,  1887,  (the  date  of  judgment) 
attorney  for  F.  Kaemmerer  prays  an  appeal,"  which  was  per- 
fected as  the  transcript  shows:  "July  12,  1887,  appeal  bond 
executed  and  approved."  Tliis  trial  before  the  justice  was  a 
judicial  proceeding  and  therefore  binding  upon  the  judgment 
creditor  and  the  officer  levying  the  execution.  The  prayer 
for  appeal  by  the  claimant  within  the  time  provided  by  law 
and  the  subsequent  perfection  of  the  appeal,  stayed  the  hand 
of  the  officer  until  the  right  of  property  could  be  legally 
determined  in  another  court.  Sec.  103,  Ibid.,  expressly  pro- 
vides that  "  In  case  of  an  appeal,  the  constable  shall  retain 
the  property"  unless  bond  is  given,  etc  The  prayer  for  an 
appeal  on  the  same  day  of  the  entering  of  the  judgment  is  an 
appeal  within  the  meaning  of  this  provision,  if  the  bond  is 
thereafter  filed  and  approved  within  the  five  days  allowed  by 
law. 

This  legal  right  could  not  be  taken  from  the  claimant  by 
Belling  the  property  on  the  next  day  after  the  judgment  was 
rendered.     That  would  be  the  effect  of  so  holding,  for  thereby 
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tlie  claimant  wonld  receive  no  benefit  from  his  appeal  if  his 
claim  was  sustained,  as  he  would  have  to  relit igate  the  whole 
case  again  in  order  to  obtain  the  value  of  his  property.  If 
that  was  the  case,  the  only  prudent  course  would  be  to  dis- 
miss his  case  and  sue  the  officer  or  execution' creditor  and, thus 
reach  a  result  that  would  be  final  in  one  proceeding.  It 
follows  from  these  conclusions,  that  the  special  plea  set  up  no 
defense  to  the  cause  of  action  as  averred  in  the  declaration, 
and  that  the  court  erred  in  excluding  from  the  jury  the  rec- 
ord evidence,  to  show  the  ])rosecution  of  the  trial  of  the  right 
of  property  to  a  final  determination  in  favor  of  the  claimant, 
which,  if  shown,  would  be  conclusive  upon  appellee.  The 
judgment  is  therefore  reversed  and  the  cause  remanded. 

lieversed  and  remanded. 


Qi  aSI  Emma  Hoerath  et  al. 


V. 

Harriet  J.  Hogan  et  al, 

Pnncipal  and  Surety — Bond — Action  of  Debt — Dower. 

1.  In  the  construction  of  written  contracts,  the  intent  of  the  parties  is  to 
be  arrived  at  if  possible. 

2.  In  an  action  of  debt  on  a  bond  jfiven  by  the  grantor  of  certain  lands,  one 
surety  signing  the  same  with  him.  the  object  thereof  being  to  prov  idefortbe 
yearly  payment  of  a  given  sum  to  satisfy  the  dower  right  therein  of  » 
person  named,  this  court  construes  the  same,  and  holds,  in  view  of  the 
evidence,  that  the  judgment  for  the  defendants  can  not  stand. 

[Opinion  filed  September  11,  1891.] 

Appeal  from  the  Circuit  Court  of  St.  Clair  County;  the 
Hon.  B.  R.  Burroughs,  Judge,  presiding. 

Messrs.  H.  M.  Needles  and  M.  W.  Schaefer,  f oX  apP®'* 
lants. 
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Messrs.  Hay  &  Baethel  and  Chakles  P.  Knispe^  for 
appellees. 

Sample,  J.  The  appellants,  as  the  heirs  of  Leonard  Hoerath, 
brought  this  action  against  appellees,  as  the  heirs  of  James 
Hogan,  on  the  following  bond  : 

"Know  all  men  by  these  presents  that  we,  the  undersigned, 
Wm.  H.  Simpson  and  James  Hogan,  are  held  and  firmly  bound 
unto  Leonard  Hoerath  in  the  sum  of  SlOO  for  each  and  every 
year,  during  the  natural  life  of  Nancy  Simpson,  as  witness 
our  hands  and  seals  this  iirst  day  of  May,  1S63. 

"  The  condition  of  the  above  obligation  is  such  that  the  said 
William  H.  Simpson  has,  this  1st  day  of  May,  1863,  sold  and 
conveyed  by  deed,  certain  lands  in  sections  10  and  17,  in 
town  2  N.,  R,  8  west,  to  the  said  Leonard  Hoerath,  in  which 
the  said  Nancy  Simpson  holds  a  dowser  right;  and  said  Wm.  H. 
Simpson  hereby  agrees  to  pay  to  the  said  Nancy  Simpson  the 
amount  yearly  required  to  satisfy  said  dower  right,  so  that  said 
Leonard  Hoerath  shall  have  entire  possession  without  any  let 
or  hindrance  of  any  person  whatever,  and  we,  the  said  Wm.  H. 
Simpson  and  James  Hogan,  hereby  bind  ourselves,  our  heirs, 
executors  and  administrators  firmly  by  these  presents,  as  wit- 
ness our  hands  and  seals  the  day  and  year  first  above  written, 

"W.  H.  Simpson,         [Seal.] 
"James  Hogan.  [Seal.]'' 

That  James  Hogan  was  a  surety  and  not  a  principal,  as  con- 
tended for  by  appellants,  is  thought  to  be  shown  by  the  recitals 
in  the  condition  of  the  bond,  and  the  case  will  be  considered  in 
that  view.  At  the  time  this  bond  was  executed  William  H. 
Simpson  held  the  land  referred  to  in  the  bond  as  devisee  of  his 
father,  subject  to  the  right  of  the  widow,  Nancy  Simpson,  to 
one-fifth  of  all  tlie  grain  and  money  rent  that  might  be  pro- 
duced on  said  land,  during  her  natural  life,  as  provided  by  the 
will  of  Gideon  Simpson,  unless  she  chose  to  renounce  the  will. 
There  had  been  no  assignment  of  dower  to  the  widow,  neither 
had  there  been  an  acceptance  by  the  widow  under  the  will,  so 
far  as  this  record  discloses.  That  she  did  afterward  or  at  the 
same  time  take  under  the  will,  is  shown  by  the  fact  that  she 
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enforced  her  rights  thereunder  by  the  suit  brought  against  the 
appellants  in  1SS7.  The  record  does  not  disclose  when  the 
widow  accepted  under  the  will.  The  court  refused  to  permit 
appellants  to  show  this  fact.  It  may  be  that  she  had  not 
formally  determined  at  the  time  tliis  bond  and  the  deed  were 
executed,  on  May  1,  1863,  as  her  husband  had  died  only  two 
months  before,  on  March  1,  1863.  Whether  she  had  or  not 
is  not  deemed  to  be  vitally  important,  as  the  bond  evidently 
by  its  t6rnis  imports  that  the  parties  executing  it  thought  she 
would  accept  thereunder,  as  the  proofs  show  she  did.  What 
may  be  termed  the  penal  part  of  the  bond  provides,  as  will  be 
observed,  that  the  obligors  should  pay  to  Leonard  Hoerath 
the  sum  of  $100  each  and  every  year  during  the  natural  life 
of  Nancy  Simpson.  Had  the  parties  contemplated  that  the 
widow  would  renounce  the  will  and  take  under  the  law,  no 
such  provisions  would  have  been  inserted  in  the  bond,  as  they 
could  not  Iiave  known  but  that  in  such  case  a  part  of  this  land 
would  have  been  set  oflF  to  lier. 

The  whole  terms  of  the  instrument  show  that  the  obligors 
were  contracting  as  against  a  fixed  amount  of  liability,  which 
evidently  was  the  one-fifth  share  of  the  grain  that  might  be 
raised  on  this  land  as  provided  by  the  will. 

The  performance  of  the  conditions  of  the  bond  by  William 
n.  Simpson  was  to  satisfy  the  penal  part.     The  obligation  put 
upon  him  was  to  pay  Nancy  Simpson  the  amount  yearly  required 
to  satisfy  her  dower  right,  so  that  said  Leonard  Hoerath  should 
have  entire  possession  of  said  land  without  any  let  or  hindrance 
of   any  person  whatsoever.     That   w^ould  satisfy  her  dower 
right.     In  the  first  place,  if  she  took  under  the  will,  that  taking 
would  be  in  lieu  of  lier  dower  right  in  the  sense  of  an  exchange 
of  one  for  the  other  and  that  is  really  what  it  means.     Blatch- 
ford  V.  Newberry,  99  111.  11-62.    Butit  would  not,  as  contended 
by  appellees,  satisfy  her  dower  right  or  interest  in  the  landm 
the  broad  sense  of  the  terms  of  the  contract,  for  her  interest 
in  that  land  during  her  natural  life  was  to   be  satisfied^  "^ 
iJuit  said  Leonard  Hoerath  shall  have  entire  possession  vnii^^^ 
any  let  or  hindrance  of  any  person  whatsoever?^     This  ot^'^g*" 
tion  could  only  be  performed  by  satisfying  that  interest    ^  ^^ 
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yearly  fell  due,  so  that  a  lien  could  not  be  decreed  against  the 
land  to  satisfy  her  interest,  as  was  done  by  the  proceedings 
begun  in  1887,  and  which  these  appellants  had  to  pay  in  order 
to  have  the  entire   possession  without  let  or  hindrance. 

The  words,  "right  of  dower"  as  used  in  the  bond,  should  not 
be  given  such  a  technical  meaning  as  to  defeat  the  purpose  oi 
its  execution.  All  the  other  words  of  the  contract  should  not 
be  made  subservient  to  the  technical  meaning  of  the  word 
dower.  They  should  all  be  read  in  the  light  of  the  situation 
of  the  parties  at  the  time,  and  given  that  fair  meaning  that 
was  contemplated  and  will  effectuate  the  evident  intent  as  dis- 
closed by  such  reading  and  situation.  It  is  not  necessary  to 
cite  authorities  in  support  of  this  rule  of  construction.  In 
Kobinson  v.  Stow,  39  111.  568,  it  is  held  that  "even  a  strained 
construction  of  the  language  will  be  adopted  to  prevent  an 
obvious  injustice."  It  is  then  further  said,  p.  572,  that  "the 
experience  of  human  affairs  teaches  courts  that  the  intention 
is  not  to  be  sought  merely  in  the  apparent  meaning  of  the 
language  used,  but  this  language  may  be  enlarged  or  limited 
by  reference  to  the  circumstances  surrounding  the  parties  and 
the  objects  they  evidently  had  in  view.  It  often  happens  that 
a  particular  clause  in  an  instrument  is  made  to  bear  a  meaning 
quite  inconsistent  with  the  natural  import  of  the  terms  used 
by  reference  to  the  entire  language  and  general  scope  of  the 
contract."  "  The  judges,"  says  Lord  Hale  "ought  to  be  curi- 
ous and  subtle  to  invent  reasons  and  means  to  make  acts 
effectual  according  to  the  just  intent  of  the  parties."  The 
court  should  have  found  and  entered  judgment  for  appellants. 
For  reasons  given  the  judgment  will  be  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 
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Martin  J.  Schott 

V. 

Charles  8,  Youree,  late  Coroner,  for  use,  etc. 

Replevin — Bond — Action  of  Debt  on — Pleading — Practice — Evidence^ 

1.  A  variance  is  a  substantial  departure  from  the  legal  effect  of  the  instru- 
ment sued  on. 

2.  If  the  judgment  in  a  given  case  can  be  pleaded  in  bar  of  another 
action  on  a  bond  claimed  to  be  inadmissible  upon  the  ground  of  variance,  the 
admission  thereof  can  not  be  complained  of. 

3.  A  copy  of  proceedings  in  a  given  suit  in  another  county  may  be  certi- 
fied to  in  the  name  of  the  clerk  by  his  deputy. 

4.  In  an  action  brought  by  an  ez-coroner  of  a  given  county  for  the  use  of 
a  person  named,  in  debt  on  a  bond  given  to  said  coroner  and  his  successors 
in  office  by  a  firm  subsequently  insolvent,  as  plaintiffs  and  principals  in  a 
replevin  suit  begun  by  them  against  the  sheriff  of  such  county  and  a  cus- 
todian, for  the  recovery  of  certain  personal  property  mentioned  in  such  bond, 
it  being  conditioned  to  prosecute  the  suit  with  effect,  or  make  return  of 
the  property  to  said  defendants  in  case  return  thereof  should  be  awarded, 
this  court  holds  as  proper,  the  sustaining  of  a  demurrer  to  certain  pleas  filed 
by  the  defendant,  the  usee  having  no  lien  on  the  property  of  said  firm,  or  the 
property  replevied,  the  same  having  been  burned;  also  that  he  was  not  bound 
to  present  his  claim  against  the  insolvent  estate;  that  his  failure  to  do  so 
would  only  affect  his  interest  as  against  other  creditors  who  had  presented 
and  proved  up  their  claims,  the  fact  being  that  his  only  claim  against  the 
estate  rested  in  his  right  of  action  on  the  replevin  bond,  by  the  giving  of 
which  he  was  prevented  from  obtaining  satisfaction  of  his  judgment. 

5.  In  such  case  the  fact  that  the  complainant  obtains  judgment  against 
the  insolvent  estate,  will  not  work  a  satisfaction  of  his  claim  on  the  bond. 
Payment  of  the  judgment  would  only  accomplish  it. 

6.  A  plea  in  such  case  that  tbe  property  replevied  was  afterward  burned 
and  therefore  could  not  be  returned,  is  not  good. 

7.  A  suit  on  such  a  bond  may  be  brought  in  the  name  of  the  officer  after 
his  term  expires;  it  is  taken  not  only  to  indemnify  the  officer,  but  to 
protect  the  defendant  or  interested  party  in  the  replevin  suit  as  well.  The 
use  of  the  words  in  the  bond,  **  or  his  successor  in  office,  **  do  not  affect  the  right 
of  the  defendant  in  the  replevin  suit  to  use  the  name  of  the  coroner  to  whom 
the  bond  was  given. 

8.  It  is  not  necessary  in  such  case,  so  far  as  the  defendant  is  concerned, 
that  there  should  be  any  averment  in  the  declaration  that  the  usee  had  auy 
interest  in  the  bond. 
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[Opinion  filed  September  11,  1891.] 

In  error  to  the  Circuit  Court  of  Madison  County;  the  Hon. 
B.  il.  Burroughs,  Judge,  presiding. 

Mr.  A.  W.  Metcalfe,  for  plaintiff  in  error. 

Messrs.  Wise  &  Davis,  for  defendant  in  error. 

Sample,  J.  This  suit  was  brought  by  appellee,  late  coroner, 
etc.,  for  use  of  Gruaz,  an  execution  creditor,  against  appellant, 
surety  on  a  replevin  bond,  in  a  suit  wherein  F-  Ryhiner  &  Co. 
were  plaintiffs,  and  Hotz,  sherijBf,  and  Brunschweiller,  custo- 
dian, were  defendants.  The  replevin  suit  was  dismissed  and  a 
writ  of  retorno  awarded.  The  appellant  filed  seven  pleas, 
setting  up  the  defenses :  1,  non  est  factum;  2,  that  the  case 
was  not  tried  on  its  merits,  etc.;  3,  that  F.  Kyliiner  &  Co. 
had  failed  and  made  an  assignment,  and  that  Gruaz  should 
have  filed  his  claim  against  the  estate;  4,  that  after  the  prop- 
erty had  been  replevied  it  was  burned  without  fault  or  negli- 
gence of  any  one;  5,  nul  tiel  record  as  to  change  of  venue  in 
the  replevin  case  set  up  in  the  declaration;  6,  nul  tiel  record 
as  to  the  judgment  in  the  replevin  case;  7,  that  Gruaz  filed 
claim  against  the  insolvent  estate  of  F.  Ryhiner  &  Co.,  and 
got  judgment  for  $4,000,  and  thus  his  judgment  was  satisfied. 
Issue  was  joined  on  the  first,  second,  fifth  and  sixth  pleas,  and 
a  demurrer  was  sustained  to  the  others.  A  jury  was  waived 
and  trial  had  before  the  court,  which  rendered  judgment  in 
favor  of  appellee  for  the  sum  of  $3,400,  from  which  this  writ  of 
error  is  prosecuted  and  numerous  errors  are  assigned,  to 
enlarge  upon  all  of  which  would  unduly  extend  this  opinion. 
The  demurrer  to  the  pleas  was  properly  sustained;  Gruaz  had 
no  lien  on  the  property  of  F.  Ryhiner  &  Co.  in  general,  or  the 
property  which  had  been  replevied,  which  the  evidence  shows 
was  burned.  He  was  not,  therefore,  bound  to  present  his  claim 
against  the  insolvent  estate,  as  set  up  in  the  third  plea.  His 
failure  to  do  so  would  only  affect  his  interest  as  against  the 
other  creditors  who  had  presented  and  proved  up  their  claims. 
His  judgment  was  not  against  F.  Ryhiner  &  Co.,  but  against 
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the  cor|X)ration  known  as  the  Highland  Mechanical  Works. 
The  onlj  claim  he  had  against  the  estate  rested  in  his  right 
of  action  on  the  replevin  bond,  bj  the  giving  of  which  he  was 
prevented  from  obtaining  satisfaction  of  his  jndgment  Hav- 
ing no  lien  against  the  F.  Kyhiner  &  Co.  estate,  and  his  only 
claim  against  the  firm  or  this  surety,  the  appellant,  resting 
merely  in  a  right  of  action  on  the  replevin  bond,  the  appellee 
conld  bide  his  time  during  the  running  of  the  statute  of  limi- 
tations, within  which  to  enforce  it  The  mere  fact  that  the 
appellee  had  obtained  judgment  against  the  estate,  as  set  up  in 
the  seventh  plea,  would  not  work  a  satisfaction  of  his  claim  on 
the  bond.  Payment  of  the  judgment  would  only  accomplish 
that  result 

The  plea  sotting  up  that  the  property  replevied  was  after- 
ward burned  and  therefore  could  not  be  returned,  was  not 
good,  as  has  been  hold  by  this  court  in  the  case  of  Suppiger  et 
al.  V.  Gruaz,  36  111.  App.  60.  Two  other  points  are  made  by 
appellant  that  arise  on  the  face  of  the  papers:  1,  that  as  the 
replevin  bond  ran  to  Charles  A.  Youree,  coroner,  etc.,  and 
his  successor  in  office,  unless  he  was,  at  the  time  of  this  suit, 
his  own  successor,  which  is  not  claimed,  this  suit  could  not  be 
maintained  in  his  name;  2,  that  the  bond  was  not  admissible 
in  evidence  because  there  is  no  averment  in  the  declaration 
that  Gruaz,  the  usee,  had  a^y  interest  in  the  bond. 

It  has  been  held  that  a  suit  on  such  a  bond  may  be  brought 
in  the  name  of  the  officer  after  his  term  expires.  Petrie  v. 
Fisher,  43  111.  442. 

The  bond  is  not  only  taken  to  indemnify  the  officer  but  to 
protect  the  defendant  or  interested  party  in  the  replevin  suit 
as  well.     Ibid.;  Fahnestock  v.  Gilham  et  al.,  77  111.  638. 

The  use  of  the  words  in  the  bond  "  or  his  successor  in 
office,"  did  not  affect  the  right  of  the  defendant  in  the  replevin 
suit  to  use  the  name  of  the  coroner  to  whom  the  bond  was 
given.  It  is  substantially  a  statutory  bond  which  makes  no 
provision  for  such  a  bond  running  to  the  officer  taking  it,  and 
his  successor;  neither  is  there  any  authority  cited  holding  that 
in  such  case  the  right  of  action  in  the  officer  named  ceases  at 
the  expiration  of  his  term  and  the  right  becomes  vested  in  his 
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snccassor.  He  is  the  one  interested  in  taking  a  sufficient  bond, 
because  that  responsibility  devolves  upon  him.  Ilis  successor 
can  have  no  legal  interest  in  the  matter.  It  was  not  necessary, 
60  far  as  the  appellant  was  concerned,  that  there  should  be  an 
averment  in  the  declaration  that  the  usee,  Gruaz,  had  any 
interest  in  the  bond. 

In  the  case  of  Atkins  v.  More,  82  111.  240,  the  point  was 
made  that  in  a  suit  on  a  replevin  bond  '*  it  could  not  be  brought 
for  the  use  of  a  pereon  not  a  party  to  the  replevin  suit,  and 
that  even  if  it  could  be,  the  interest  of  such  person  and  liis 
connection  with  the  bond  must  be  set  forth  in  the  declaration." 
The  court  hold  it  was  no  concern  of  the  defendant  for  whose 
Use  the  action  was  brought.  It  is  also  urged  that  the  bond 
was  inadmissible  in  evidence  because  there  was  a  variance. 

A  variance  is  a  substantial  departure  from  the  legal  effect 
of  the  instrument  sued  on.  Wheeler  v.  Heed  et  al.,  36  111. 
81. 

If  the  judgment  rendered  on  it  would  be  a  bar  to  another 
suit  for  same  cause  of  action,  the  rule  of  allegata  et  prohata 
is  fully  answered.  There  is  no  doubt  but  that  the  judgment 
in  this  case  could  be  pleaded  in  bar  of  another  action  on  the 
bond  against  this  appellant.  What  has  been  said  disposes  of 
the  first  propositions  of  law  that  were  submitted  to  the  court 
and  refused. 

The  appellant  could  not  attack  collaterally  the  jurisdiction 
of  the  court  entering  the  judgment  in  the  replevin  case,  even 
if,  a6  claimed,  the  venue  was  changed  on  motion  instead  of  on 
petition.  At  most,  the  judgment  would  only  be  voidable  and 
not  void.  Weiner  v.  Heintz,  17  111.  259;  Gartside  v.  Outley, 
58  111.  210. 

Tlie  certificate  of  the  clerk  of  the  Circuit  Court  of  Jersey 
County  to  the  writ  of  reiomo  by  his  deputy,  was  good.  lie 
had  a  legal  right  to  so  certify  in  the  name  of  his  principal, 
and  there  is  no  fatal  variance.  The  only  purpose  of  reciting 
the  names  of  the  parties  was  to  identify  the  writ  as  having 
been  issued  in  that  suit,  taking  the  writ  itself,  all  the  names 
and  the  date  into  consideration,  and  there  could  be  no  quqs- 
tion  as  to  its  identity;  besides,  as  the  record  shows,  the  objec- 
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tion  was  general  and  not  specific,  as  it  should  have  been  to  be 
available,  even  if  good. 

The  real  question  in  this  case  is  as  to  who  was  the  owner  of 
the  property  replevied,  F.  Ryhiner  &  Co.,  or  the  Highland 
Mechanical  Works.  If  the  trust  deed  under  which  Ryhiner 
&  Co.  claim  title  was  actually  paid,  then,  of  course,  its  fore- 
closure thereafter  and  purchase  by  them  could  vest  no  title. 
The  trust  deed  unquestionably  covered  the  machinery  that 
was  in  there  at  the  time  that  instrument  was  executed,  and  no 
subsequent  manifestation  or  declaration  of  intention  thereafter, 
by  subsequent  purchasers  of  the  premises,  could  aflFect  or 
change  the  rights  of  the  cestui  que  trusty  and  therefore  the 
admission  of  evidence  as  to  such  intention  was  erroneous,  if 
admitted  other  than  as  a  mere  offer,  which  is  frequently  done 
in  the  trial  of  cases  before  the  court.  Volloteon  testified  that 
the  conveyance  of  the  property  to  Adolph  F.  Bandelier  was 
in  payment  of  the  indebtedness  owing  to  the  bank,  secured  by 
the  trust  deed,  and  also  about  $2,500  or  $3,000  of  other 
indebtedness  to  the  bank,  and  that  he  received  no  other  con- 
sideration; that  the  receipt  given  was  in  the  name  of  F. 
Ryhiner  &  Co.,  and  while  the  transaction  was  with  the  trustee, 
yet  there  was  talk  with  his  father,  a  member  of  the  firm  of 
F.' Ryhiner  &  Co.,  who,  as  he  states,  knew  the  terms  an^  con- 
ditions of  the  transfer.  It  further  appears  by  the  testimony 
that  at  that  time  A.  F.  Bandelier,  the  trustee,  was  an  active 
manager  in  the  business  of  the  bank,  and  that  for  years  no 
claim  was  made  for  the  payment  of  such  indebtedness-  I* 
further  appears  that  A.  F.  Bandelier  conveyed  this  property 
to  the  Highland  Mechanical  Works  by  warranty  deed  not  sub- 
ject to  the  trust  deed.  In  the  face  of  this  testimony  and  these 
circumstances  and  in  the  absence  of  all  direct  evidence  oi  con- 
tradiction, it  would  seem  tliat  the  trust  deed  had  been  I^J^* 
It  is  true,  as  a  matter  of  law,  that  a  trustee  lias  no  power  't>o  set- 
tle the  indebtedness  secured  without  the  consent  of  the  ^^^^^* 
que  tj^nst^  yet,  taking  the  relations  of  the  parties  and  ^^  ^^ 
surrounding  circumstances  into  consideration,  it  is  th^"?"* 
the  evidence  fairly  sustains  appellee's  claim  that  its  paj^ioent 
and  satisfaction  was  known  and  consented  to. 
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It  was  not  error  to  allow  six  per  cent  interest  on  the  value 
of  the  property,  as  held  in  Hopkins  v.  Ladd,  35  111.  178.  The 
court's  valuation  of  the  property  was  not  placed  too  hi^h,  in 
view  of  the  fact  that  the  aajgregate  of  interest  for  over  six 
years  would,  of  itself,  liave  amounted  to  quite  a  sum  of 
money.  There  being  no  substantial  error  in  the  record,  the 
judgment  is  affirmed. 

Judgment  affirmed. 


The  St.  .Louis  Brewing  Association 

V. 

Margaret  Hamilton. 

Master  and  Servant — Negligence  qf  Servant — Personal  Injuries — Mas- 
ter^s  Liability* 

1.  Negligence  in  a  given  case  is  a  question  of  fact,  to  be  determiDed  by 
the  jury. 

2.  In  view  of  the  evidence  this  court  declines  to  interfere  with  a  verdict 
for  the  plaintiff,  in  an  action  brought  to  recover  from  an  employer  for  per- 
sonal injuries,  alleged  to  have  been  occasioned  by  its  servant's  negligence. 

[Opinion  filed  October  27,  1891.] 

Appea^l  from  the  City  Conrtof  East  St.  Louis,  Illinois;  the 
Hon.  B.  H.  Canbt,  Judge,  presiding. 

Mr.  M.  MiLLAEDi  for  appellant 

Messrs.  Alex.  Flannigan  and  L.  H.  Hite,  for  appellee. 

Green,  J.  Tliis  action  was  brought  by  appellee  to  recover 
damages  for  injuries  received  by  a  collision  with  defendant's 
team.  It  is  averred  the  injuries  were  caused  by  the  negli- 
gence of  defendant's  servant  in  driving  the  team.  The  jury 
found  defendant  guilty  and  assessed  plaintiflf's  damages  at 
§300.     Judgment  was  entered  on  the  verdict  for   plaintiff, 

Vol.  XLI  31 
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and  defendant  appealed.  The  only  reason  assigned  for 
reversal  is  that  plaintiff,  by  her  own  negligence,  in  altera pt- 
in£^  to  cross  the  street  without  looking  in  the  direction  from 
which  defendant's  team  was  approaching  her,  brought  about 
the  collision  by  running  against  the  team,  and  hence  was  DOt 
entitled  to  recover. 

Negligence  is  a  question  of  fact  to  be  determined  by  a  jury, 
and  in  this  case  it  was  the  province  of  the  jury  to  determine, 
from  the  evidence,  whether,  nnder  all  the  circumstances  proven, 
defendant's  servant  was  guilty  of  the  negligence  causing  tlie 
injury  as  charged,  and  whether  the  plaintiff  at  the  time  exer- 
cised reasonable  care  and  caution  to  protect  herself  from 
injury. 

Upon  these  questions  the  evidence  was  conflicting,  but  there 
was  enough  to  support  the  verdict  if  the  jury  believed  the 
testimony  of  plaintiff  and  her  witnesses.  Plaintiff  was  about 
to  cross  a  street  down  which  defendant's  team,  attached  to  a 
beer  wagon,  was  being  driven  at  a  rapid  trot  toward  her. 
She  did  not  see  this  team  but  heard  a  team  and  wagon  evi- 
dently traveling  very  fast  from  the  noise  it  made,  coming 
behind  her  up  the  street  she  was  on.  She  turned  and  looked 
toward  it,  to  ascertain  whether  it  would  be  driven  to  the 
right  into  the  street  she  was  about  to  cross  and  thus  endanger 
her. 

At  this  time  she  testifies  she  had  gone  about  ono-third  of 
the  way  across  when  she  was  struck  on  the  shoulder  by  a  horse 
in  defendant's  team,  was  knocked  down  and  injured.  Plaintiflf 
was  corroborated  in  this  statement  by  Miss  Haley  Matthew,  a 
witness  introduced  on  her  behalf,  who  testified  she  saw  the 
horse  strike  plaintiff,  knock  her  down  and  pass  over  her  foot; 
that  plaintiff  was  coming  along  Division  avenue,  and  a  wagon 
behind  her,  the  brewing  wagon,  was  coming  down  ColHnsville 
avenue  very  fast;  she  turned  to  see  the  wagon  behind  her,  and 
just  as  she  looked  up  the  horse  struck  her  and  she  fell;  she 
was  about  one-third  of  the  way  over  the  crossing. 

Defendant's  driver  testified  he  was  driving  in  a  trot,  but 
pulled  up  and  stopped  the  team  just  as  plaintiff  ran  into  the 
horse;  that  he  and  the  man  with  him  called  out  loudly  to  her 
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eeveral  times  as  the  team  was  approaching  her,  and  saw  she 
was  looking  toward  the  other  wagon,  and  away  from  defend- 
ant's team^  and  evidently  did  not  hear  the  calls.  Hanson,  the 
man  with  him,  testified  to  about  the  same  facts,  and  that  the 
team  was  going  in  a  trot  thirty  feet  away  from  plaintiff  when 
they  called  to  her,  and  saw  her  attention  was  directed  to  the 
other  wagon.  He  testified  also,  in  reply  to  the  question  why 
they  didn't  stop  when  they  saw  plaintiff's  attention  was  at- 
tracted elsewhere,  and  that  she  did  not  notice  them,  "I didn't 
have  the  lines  in  vay  hands."  It  was  also  proven  defendant's 
team  was  not  fractious  or  unmanageable,  and  the  driver  could 
have  stopped  the  horses  before  reaching  plaintiff  if  he  had 
desired  to,  and  thus  permitted  her  to  cross  in  safety. 

We  think,  under  all  the  facts  proven,  the  jury  were  jnsti- 
iied  in  finding  tlie  plaintiff  was  in  the  exercise  of  reasonable 
care  and  caution  when  injured;  she  then  had  heard  and  seen  the 
transfer  wagon  coming  up  behind  her;  she  knew  it  might  turn 
into  the  street  she  was  about  to  cross,  and  unless  she  watched 
carefully,  and  guarded  herself  from  the  danger  of  collision 
with  it,  she  might  be  injured.  It  was  her  right  and  duty  to 
guard  and  protect  herself  from  this  known  danger,  and  while 
doing  so,  and  not  knowing  defendant's  team  was  approaching 
her,  and  not  apprehending  danger  from  that  direction,  she 
was  struck  and  injured.  But  the  driver  did  know  at  the  time, 
if  she  crossed  the  street  she  would  be  in  danger  of  collision 
with  the  team  he  was  driving,  unless  ho  stopped  it  before 
reaching  her.  He  knew  also  her  attention  was  directed  to 
the  other  wagon,  and  that  she  did  not  see  his  approaching 
team,  or  hear  his  warning  calls.  Yet  he  did  not  stop  his 
team,  but  drove  on  at  a  trot  and  (if  plaintiff  and  Miss  Mat- 
thew testified  truthfully)  struck  and  injured  plaintiff  as 
charged,  and  was  guilty  of  gross  negligence.  We  discover 
no  good  reason  for  reversing  this  judgment,  and  it  is  affirmed. 

Judgment  affirmed. 
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Frederick  Shroeder 

V. 

Frederick  Bauer  et  al. 

Moi'fgag  es — Foreclosure — Bedewpfion  by  Judgment  Creditor, 

L    The  purchase  by  the  mortgagee  under  a  second  mortgage  of    a  certifi- 
cate of  purchase  of  real  estate  sold  under  foreclorare  proceedings  is  zi<^t  a 
redemption  from  such  sale.     A  person  so  purchasing  simply  steps  into  tbe 
place  of  the  original  purchaser,  atid  succeeds  to  his  rights  as  sucb,  and  to 
no  different  or  greater  ri^bts. 

2.  Such  purchaser  can  not  set  up  such  purchase  and  prevent  a  jadgment 
creditor  from  redeeming  in  conformity  with  the  terms  of  the  statute. 

3.  The  fact  that  such  creditor  was  aware,  at  the  time  of  the  institution o! 
proceedings  to  redeem,  of  such  purchase,  cuts  no  figure  as  to  his  rig^ht  to 
proceed. 

4.  It  is  not  necessary  that  a  judgment  should  be  a  lien  against  i\^^  ^^ 
to  entitle  the  judgment  creditor  to  redeem. 

[Opinion  filed  October  27,  1891.] 

Appeal  from  the  Circnit  Court  of  Perry  County;  tJio  Hod. 
Geokge  W.  Wall,  Judge,  presiding. 

Mr.  John  Boyd,  for  appellant 

Messrs.  Hill  &  Martin,  for  appellee  Dudenbostel. 

Green,  P.  J.     Appellant  filed  his  bill  in  the  Circuit    <^^"^* 
of  Perry  County  on  the  6th  day  of  July,  1889,  praying  *^^ 
the  foreclosure  of  a  second  mortgage,  and  also  praying    / 
the  sheriff  be  enjoined  from  selling  the  mortgaged  pr^^^^, 
to  satisfy  executions  levied  thereon,  until  the  plaintiffs    ^^     . 
executions  pay  to  complainant  the   amount  secured     ^t>y 
second  mortgage,  and  also  the  amount  paid  by  complair^  ^*^   . 
G.  R.  Hinckle,  for   a   certificate  of  sale  issued  to  Hi^^^ 
together   with   the  accrued    legal  interest   on   said  ar^C**-^ 
"Defendant  August  Dudenbostel  demurred  to  the   bi^/       i 
want  of  equity;  the  demurrer  was  sustained,  the  bill  disrr^:  ^ 
and  complainant  appealed." 
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The  facts  alleged  in  the  bill  upon  which  is  based  complain- 
ant'sclaim  to  the  relief  prayed  for,  are  substantially  as  follows: 
On  February  15, 1876,  Henry  Eggers  mortgaged  the  tract  of 
land  to  Jenkins,  to  secure  a  note  for  $1,000  and  interest,  given 
by  Eggers  to  the  mortgagee,  waiving  homestead  rights.  This 
note  and  mortgage  were  afterward  assigned  to  G.  R.  Ilinckle. 
In  1878  Eggers  conveyed  the  land  to  George  Bauer.  The 
above  named  mortgage  then  was  wholly  unsatisfied,  and 
remained  a  lien  on  the  land  up  to,  and  at  the  time,  in  1884, 
when  Bauer  gave  appellant  the  second  mortgage  sought  to  be 
foreclosed  in  this  proceeding.  At  the  October  term,  1887, 
of  the  court  below,  G.  K.  Hinckle  exhibited  his  bill  to  fore- 
close said  first  mortgage,  in  which  proceeding  the  heirs  and 
the  administrator  of  George  Bauer  (then  deceased)  and  Fred- 
erick Shroeder,  appellant,  were  defendants.  A  decree  for 
foreclosure  and  sale  was  entered  as  prayed  for,  under  which 
decree  said  land  was  sold  on  June  23,  1888,  to  the  complainant, 
Hinckle,  to  whom  a  certificate  of  purchase  was  duly  issued. 
On  April  29,  1889,  appellant  bought  this  certificate  from 
Hinckle,  who  then  assigned  it  to  him.  On  November  15, 1886, 
Dudenbostel  recovered  a  judgment  against  the  estate  of  said 
George  Bauer  for  $191.25,  in  the  County  Court  of  Perry 
County,  and  in  the  same  court  on  that  day  J.  E.  Hainer  & 
Co.,  for  the  use  of  Dudenbostel,  recovered  a  judgment  against 
said  estate  for  $240.45.  On  June  24,  1S89,  appellee  Duden- 
bostel procured  special  executions,  to  be  issued  upon  said  judg- 
ments as  provided  by  statute,  and  placed  the  same  in  the  hands 
of  the  sheriflE  of  said  county,  together  with  the  money  neces- 
sary to  redeem  from  the  sale  made  under  said  decree  for  fore- 
closure. On  the  same  day  the  sheriff  levied  said  special 
executions  upon  said  land,  and  was  about  to  sell  the  same  to 
satisfy  the  special  executions  when  this  bill  was  filed.  It  is 
also  alleged  the  land  was  the  homestead  of  George  Bauer,  and 
that  said  appellee  had  notice  at  the  time  said  special  executions 
were  issued  and  levied  that  appellant  was  the  legal  assignee 
and  owner  of  the  certificate  issued  to  Hinckle.  Under  this 
state  of  fact  it  is  insisted  on  behalf  of  appellant  that  he,  by 
purchasing  of  Hinckle  the  certificate,  and  paying  for  it  the  full 
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amount  that  would  have  been  required  to  redeem  from  tbe 
foreclosure  sale,  thereby  in  equity  eflfectod  a  redemption  from 
the  sale,  the  same  as  if  the  money  had  been  paid  by  appellant 
to  the  proper  officer  for  such  purpose,  as  required  by  the 
statute.  Hence  the  sale  became  of  no  force,  and  there  was 
nothing  left  that  said  appellee  could  redeem  from.  We  do 
not  so  understand  the  law. 

Appellee,  as  a  judgment  creditor  of  the  estate  of  George 
Bauer,  had  the  right  to  redeem  from  the  foreclosure  sale  after 
the  expiration  of  twelve  months,  and  before  the  expiration  of 
fifteen  months  after  "the  sale.  The  purchase  of  the  certificate 
by  appellant,  the  mortgagee  in  the  second  mortgage,  was  not 
a  redemption  from  the  sale.  By  such  purchase  he  stepped 
into  the  shoes  of  the  purchaser  and  succeeded  to  his  rights  as 
such,  and  to  no  different  or  greater  rights.  If  appellant 
desired  to  redeem,  the  statute  prescribes  the  mode  by  which 
a  redemption  of  the  land  from  the  sale  could  have  been  effected 
by  him;  but  he  failed  and  neglected  to  take  the  necessary 
steps  to  redeem,  and  he  can  not  set  up  the  purchase  and  assign- 
ment to  him  of  said  certificate  as  a  redemption,  and  deprive 
appellee  of  the  benefit  and  advantage  he  iias  secured  by  his  dili- 
gence in  complying  with  the  statutory  provisions,  and  redeem- 
ing the  land  from  said  sale  in  the  manner  required  by  tbe  law, 
and  at  the  earliest  period  possible,  on  the  next  day  after  twelve 
months  from  the  day  of  sale  had  elapsed.  The  cases  of  Lamb 
V.  Richards,  43  111.  312,  and  Lloyd  v.  Karnes,  45  111.  62,  support 
the  views  above  expressed.  The  fact  that  Dudenbostel  had 
notice  that  appellant  purchased  the  certificate  from  Hinckle 
does  not  affect  the  question.  Dudenbostel  had  valid  judg- 
ments and  executions  that  could  only  be  collected  by  sub- 
jecting the  mortgaged  land  to  the  payment  thereof.  The 
estate  of  George  Bauer,  against  which  the  judgments  were  ren- 
dered, was  insolvent.  Appellee  could  protect  his  rights  as 
judgment  creditor,  and  secure  the  payment  of  his  valid  judg- 
ments by  redeeming  the  land  from  the  sale  in  foreclosure. 
He  had  notice  that  appellant  owned  the  certificate  of  purchase, 
and  unless  redemption  from  said  sale  was  effected  before  the 
expiration  of  the  period  of  fifteen  months  from  the  day  of 


Fourth  District — August  Teum,  1891.     487 

Metzen  v.  Wyatt. 

Bale,  appellant  a&  the  owner  of  said  certificate  could  take  ont  a 
deed  and  acquire  the  absolute  title  to  the  land.  The  knowl- 
edge of  ap[)ellant'8  rights  did  not  preclude  appellee  as  a  judg- 
ment creditor  from  availing  himself  of  his  right  of  redemp- 
tion, but  was  an  incentive  to  the  prompt  and  diligent  enforce- 
ment of  such  right  to  prevent  the  loss  of  his  valid  claims. 
Had  he  not  used  diligence  he  would  have  sustained  such  loss, 
and  because  of  his  own  negligence.  The  maxim,  ^'  The  law 
aids  the  diligent,  not  he  who  slumbers  on  his  rights,"  is  pecul- 
iarly applicable  in  this  case.  It  is  also  insisted  that  the  land, 
being  the  homestead  of  George  Bauer  and  family,  appellee's 
judgments  were  not  a  lien,  and  therefore  he  had  no  right  to 
redeem  from  the  mortgage  sale.  It  is  not  necessary  that  a 
judgment  should  be  a  lieu  against  the  land  to  entitle  the  judg- 
ment creditor  to  redeem.  Bee.  20,  Chap.  77,  Cothran's  K.  S. 
Farthermore,  the  sale  was  made  to  foreclose  a  mortgage  in 
which  the  right  of  homestead  was  waived.  The  land  was  sold, 
and  the  purchaser  bought  it,  unincumbered  with  an  estate  of 
homestead.  Upon  redemption  from  that  sale  Dudenbostel  suc- 
ceeded to  this  right  of  the  purchaser.  Maseey  v.  Westcott,  40 
III.  160;  Lamb  v.  Richards,  supra. 

The   demurrer  was   properly  sustained  and  the  decree  is 
aflSi-med.  Decree  affirmed. 


John  P.  Metzen 

V. 

James  H.  Wyatt. 


Sales — Real  Property — Commissions — Recovery  ofhy  Agent, 

1.  Althonsfb  the  owner  of  land  has  placed  it  in  the  hands  of  an  agent  for 
Bale,  such  act  does  not  deprive  him  oF  the  n^hi  to  sell  it  himself. 

2.  If  a  sale  by  an  owner  works  a  breach  of  a  contract  with  an  agent,  an 
action  by  the  latter  should  be  based  on  such  breach,  and  not  on  a  perform- 
ance of  the  contract. 

8.  In  order  to  recover  commissions,  an  ngcnt  must  prove  that  his  party 
was  ready,  able  and  willing  to  complete  the  purchase  upon  the  terms 
required. 
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[Opinion  filed  October  27,  1891.] 

Appeal  from  the  City  Court  of  East  St.  Louis,  Illinois^  the 
Hon.  B.  H.  Canby,  Judge,  presiding. 

Mr.  Jesse  M.  Fbeels,  for  appellant 

Messrs.  M.  Millard  and  Alex.  Flannigan,  for  appellee. 

■ 

Sample,  J.  This  suit  was  brought  by  the  appellee,  Wyatt,  to 
recover  from  the  ap])ellant,  iLetzen,  $2,500,  as  commission  for 
the  sale  of  real  estate  in  East  St.  Louis. 

Wyatt  claims  the  contract  was,  that  if  he  sold  the  property 
for  $40,000  he  was  to  receive  $500,  and  if  he  sold  it  for  moio 
than  $40,000,  then  he  was  to  receive  one-half  of  such  surphis 
for  his  commissions;  that  in  pursuance  of  such  contract,  on  the 
12th,  13th  or  14th  of  December,  1889,  through  his  sub-agents, 
Locke  and  Ewing,  he  sold  the  property  for  $45,000  cash,  to 
Greenwood  and  Carr,  and  immediately  n6tilied  Metzen  of  the 
sale,  and  requested  him  to  bring  his  plat  to  the  office,  where 
they  would  meet  Greenwood;  that  Metzen  came  and  brought 
his  plat  but  Greenwood  telephoned  that  he  could  not  be  there 
that  day,  and  the  next  day  Metzen  sold  the  property  for 
$37,500  to  Donevan  and  others.  Metzen  denies  that  he 
made  any  such  contract  with  Wyatt,  but  claims  the  con- 
tract was,  that  ho  would  give  Wyatt  $500  if  he  could  sell  the 
property  for  $900  per  acre,  as  Wyatt  had  declared  he  could. 
There  were  forty-nine  and  115-1000  acres  in  the  tract  of  land 
owned  by  Metzen.  Metzen  also  denies  that  he  was  informed 
of  the  sale,  but  on  the  contrary  declares  that  Wyatt  told  him, 
a  day  or  two  before  he  sold  for  $37,500,  that  he,  Wyatt,  had  no 
purchaser.  He  further  denies  that  he  went  to  Wyatt's  otBce 
to  meet  Greenwood. 

We  are  met*  at  the  threshold  of  this  case  with  the  claim 

that  appellant  sold  his  laud  for  $7,500  less  than  he  knew  he 

could  get  for  it  from  appellee's  client.     A  keen  analyzer  of 

human  motive  has  said : 

**Two  principles  in  human  nature  reign; 
Self  love  to  ur^^e  and  reason  to  restrain.'* 

No  reason  is  assigned  nor  can  any  be  perceived  why  appcl- 
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lant  Bbould  refuse  to  take  $45,000  for  his  property  and  then 
immediately  sell  it  for  $37,500.  There  was  no  change  in  tlie 
condition  of  things,  nor  is  there  any  evidence  to  show  that 
appellant  was  led  to  believe  that  appellee^s  client  was  making 
a  bogus  oflEer.  Appellant  swears  tliat  he  was  not  informed 
of  such  an  offer.  Outside  of  that  view,  if  appellant  was 
informed  of  the  sale,  it  is  passing  strange  that  he  should 
hasten  to  sell  the  pro perty  at  a  sacrifice  of  $7,500.  It  is  thought 
that  the  appellant  is  corroborated  in  his  statement  that  no  such 
offer  was  made  to  him.  Un(^er  the  contract,  as  set  up  by 
appellee,  he  was  to  receive  $2,500  as  commissions  for  making 
such  a  sale,  tliat  is,  he  was  to  receive  one-half  of  all  he  sold  the 
property  for,  over  $40,000;  yet  he  admits  that  after  appellant 
made  the  sale,  he  sent  in  a  bill  for  $500  commissions;  not  as  a 
matter  of  compromise,  for  he' had  not  seen  appellant  after  the 
sale  and  before  sending  in  his  bill.  Why  should  he  volunta- 
rily reduce  his  claim  $2,000? 

Tlien,  again,  appellant  testified  that  in  Lieb's  saloon  he  asked 
appellee  if  he  had  any  purchaser  for  the  property,  and  that 
appellee  replied  that  he  had  not;  that  he  then  told  him  if  he 
got  an  offer  to  come  there  the  next  day;  that  he  did  not  come 
the  next  day,  nor  the  second  or  third  day  thereafter,  and  that 
appellant  did  not  see  him  any  more  until  the  day  of  the  trial 
of  this  case.  The  barkeeper,  Lan tie,. testified  that  he  heard 
Metzen  and  Wyatt  talking  about  land,  and  that  Metzen  told 
Wyatt  to  come  around  the  next  day  at  twelve  o'clock;  that  Met- 
zen came  to  the  saloon  and  waited  for  Wyatt  the  next  day 
and  for  two  days  thereafter,  but  Wyatt  did  not  come.  The 
sale  was  made  by  appellant  on  Friday  of  the  week,  and  ap- 
pellee admits  that  he  met  appellant  in  Lieb's  saloon  on  the 
Tuesday  or  Wednesday  before  and  talked  about  the  sale  of  this 
property,  and  further  admits  that  he  did  not  inform  appellant 
of  the  offer  he  had  of  $45,000,  or  of  any  offer  for  the  property. 
The  record  of  the  examination  of  appellee  on  a  former  trial 
shows  that  he  tlien  thought  he  met  appellant  in  the  saloon  on 
Frida}'  and  did  not  inform  him  of  the  offer.  Ap})ellee's  tes- 
timony on  this  trial  below  was,  that  ho  informed  appellant 
of  the  offer  on  Wednesday  of  the  week  of  the  sale. 

This  suit  is  brought  on  the  theory  that  a  sale  was  made  of 
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the  property  by  appellee,  and  that  appellant  was  informed 
thereof  before  tlie  sale  by  him  to  Done  van  and  others.  It  is 
based  on  commissions  earned.  As  stated  by  appellee's  coun- 
sel, "The  controlling  fact  in  this  case  is,  that  Metzcn  sold  the 
land  to  Donevan  and  others  after  Wyatt  notified  him  that 
Greenwood  and  Carr  would  buy  it."  We  find  that  Metzen 
was  not  notified  of  the  offer  of  Greenwood  and  Carr  before  he 
sold  to  Donevan  and  others.  Therefore  there  can  be  no 
recovery  in  this  case,  for  it  is  clear  law,  that  notwithstanding 
Wyatt  had  authority  to  sell  the  land  as  Metzen's  agent,  yet 
such  agency  in  Wyatt  did  not  deprive  Metzen  of  the  right  to 
sell  his  own  land.  If  such  sale  worked  a  breach  of  the  con- 
tract, then  the  action  should  be  based  on  such  breach  and  not 
on  a  performance  of  it.  If,  as  we  have  found,  Metzen  was 
not  notified  of  the  alleged  sale  to  Greenwood  and  Carr  until 
after  he  had  sold  to  Donevan  and  others,  then  there  ceased  to 
be  any  property  in  Metzen  upon  which  the  agency  of  Wyatt 
could  operate,  even  to  the  extent  of  a  subsequent  notification, 
which,  it  is  conceded,  was  a  necessary  incident  to  complete  the 
right  of  action  in  this  case  for  commissions  earned. 

We  might  rest  our  opinion  here,  but  it  is  deemed  proper  to 
say  that  we  are  not  satisfied  from  the  evidence  that  such  a  sale 
was -made  to  Greenwood  and  Carr  as  would  authorize  a  re- 
covery. It  apj3ears  frqm  the  evidence  that  Mr.  Locke  had 
contracted  with  Mr.  Greenwood  before  for  the  sale  of  prop- 
erty, but  he  testified  that  **  all  the  sales  I  made  to  him  were 
for  other  parties."  Mr.  Carr  was  asked  this  question:  "Q. 
What  property  you  bought,  though,  was  for  other  parties? 
A.  Oh,  yes,  we  bought  notliing  for  ourselves."  It  is  appa- 
rent from  the  whole  evidence  that  Greenwood  and  Carr  were 
not  the  real  irarchasers  of  the  property,  conceding  all  that  is 
claimed  by  appellee,  but  that  they  were  acting  as  the  agents  of 
other  parties,  whose  names  are  not  disclosed  by  this  record. 
Whether  such  undisclosed  parties  were  ready,  able  and  willing 
to  complete  the  purchase  is  not  shown  by  any  evidence  in 
this  record,  which  it  is  conceded  must  be  proved,  in  order  to 
recover  commissions  in  a  case  like  this.  For  the  reasons 
stated  the  judgment  will  be  reversed  and  the  cause  remanded. 

lieversed  and  remanded. 
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Jacob  Burr  et  al. 

V. 

George  Burr. 

Heal  Property — Vendor^ s  Lien. 

Under  the  facts  disclosed  in  the  case  presented,  this  court  holds  that  com- 
plainant had  no  right  to  enforce  a  vendor's  lien  upon  premises  in  question. 

[Opinion  filed  October  27,  1891.] 

In  kkrob  to  the  Circuit  Court  of  St.  Clair  County;  tlie 
Hon.  A.  S.  WiJj)BRMAN,  Judge,  presiding. 

Messrs.  Dill  &  Schakfeb,  for  plaintiffs  in  error. 

Mr.  William  Winkblmann,  for  defendant  in  error. 

Sample,  J.  The  plaintiff  in  error  is  the  son  of  the  defend- 
ant in  error.  Both  are  married,  living  with  their  wives. 
Prior  to  the  event  out  of  which  this  difficulty  arose,  they  had 
been  living  about  two  miles  apart.  Desiring  to  live  together 
in  the  same  house,  on  the  27th  day  of  September,  1890,  they 
went  together  to  Centreville,  to  purchase  a  house  and  two 
Jots  located  in  Belleville,  of  Catharine  Brucher,  which  they 
did,  for  the  sum  of  $900,  $400  to  be  paid  down,  the  balance 
of  $500  to  be  paid  in  five  years,  secured  by  a  mortgage  on  the 
premises.  It  was  agreed  between  them  that  the  deed  was  to 
be  made  to  the  son,  the  plaintiff  in  error,  with  a  reservation 
in  the  deed,  of  a  right  to  the  father,  the  defendant  in  error, 
to  occupy  one  room,  the  barn  and  the  smoke  house,  as  long  as 
he  lived,  in  consideration  of  the  payment  by  him  of  the  sum 
of  $300  cash  on  the  first  payment  of  $400.  lie  paid  the  $300 
to  Catharine  Brucher,  and  his  son  paid  the  balance  of  $100, 
making  the  $400  cash  payment.  The  plaintiff  in  error,  how- 
ever, borrowed  of  his  father  $50  in  order  to  make  his  $100 
payment     The  deed  and  mortgage  was  made  on  said  date. 
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The  scrivener  who  made  the  deed  was  requested  to  insert  the 
reservation  according  to  the  agreement,  but  he  claimed  this 
could  not  be  legally  done,  and  a  deed  without  any  reservation 
was  made  to  plaintiff  in  error. 

On  October  first,  1890,  the  defendant  in  error  with  his  wife 
moved  into  the  premises,  and  occupied  and  took  possession  of 
the  room,  barn  and  smoke  house,  according  to  the  agreement, 
and  on  the  next  day  the  ])laintiff  in  error  with  his  family 
moved  into  the  house  and  occupied  the  residue. 

Afterward,  on  the  sixth  day  of  October,  1890,  the  plaintiff  in 
error,  in  order,  as  he  understood,  to  comply  with  the  agreement 
between  himself  and  father,  executed  and  delivered  a  lease  to 
the  defendant  in  error  and  liis  wife,  of  all  of  said  premises, 
"  together  with  the  house  and  other  improvements  appertaining 
thereto,  the  said  leasing  to  be  and  continue  for  and  during  the 
natural  lives  of  the  said  lessees,  the  lessor  herein  hereby  agree- 
ing not  to  molest  the  said  lessees  in  the  possession  or  enjoy- 
ment of  said  premises  for  and  during  the  term  of  their  natural 
lives,"  which  was  received  without  complaint.  Soon  after 
these  two  families  began  to  live  together  in  the  same  house, 
that  old  saying  was  verified,  that  one  roof  was  not  large  enough 
to  cover  them,  and  some  trouble  arose  between  the  women. 
The  defendant  in  error  charges  that  his  wife  was  called  a 
'*  scold,"  and  that  the  locks  on  the  doors  to  his  part  of  the 
premises  were  tampered  with,  all  of  which  was  done,  as  he 
claimed,  to  drive  him  from  the  premises. 

In  view  of  this  state  of  facts,  the  defendant  in  error  filed  his 
bill  for  a  vendor's  lien,  as  to  the  $300  paid  by  him.  The 
plaintiff  in  error  answered  the  bill,  setting  up  the  facts  as  to 
the  purchase  and  contract  between  himself  and  father,  as  above 
stated,  denying  any  interference  with  defendant  in  error  or  his 
wife,  and  further  stating  that  if  the  leases  were  not  satisfactory 
or  properly  executed,  of  which  fact  he  was  not  informed,  he 
and  his  wife  were  ready  and  willing  to  execute  an  instrument 
in  accordance  with  the  agreement.  On  the  hearing  a  decree 
for  a  vendor's  lien  was  entered,  from  which  this  writ  of  error 
is  prosecuted.  There  is  no  substantial  difference  between  the 
parties,  so  far  as  disclosed  by  the  evidence,  as  to  the  contract 
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between  them,  which  is  further  verified  by  George  Bruelicr, 
who  acted  as  agent  for  his  mother,  Catharine  Brncher,  in 
making  a  sale  of  the  property.  He  testified  that  the  defend- 
ant in  error  made  the  contract  of  purchase;  that  he  paid  5^300 
on  the  purchase  price,  in  consideration  that  he  was  to  have 
the  right  to  live  there  with  the  son  as  long  as  he  lived,  and  the 
defendant  in  error  told  this  witness  that  he  had  made  his  own 
selection  of  the  part  of  the  property  that  he  desired  to  occupy 
and  use. 

Tlie  defendant  in  error  admits  all  those  facts.  His  only 
ground  of  complaint  is,  that  he  was  disturbed  in  his  possession, 
and  the  legal  point  made  in  his  bill  is,  of  which  plaintiff  in  error 
had  no  prior  knowledge,  that  the  lease  was  not  in  accordance 
with  the  contract.  He  admits  that  he  is  still  in  possession  of 
the  room,  §table  and  smoke  house,  that  were  selected  b}'  him, 
and  that  the  only  disturbance  of  his  possession  was  the  tam- 
pering with  the  locks  by  some  one,  he  does  not  show  by  whom. 
The  plaintiff  in  error  denies  that  he  interfered  with  his  pos- 
session in  any  way.  The  plaintiff  in  error,  before  the  decree, 
tendered  to  defendant  in  error  a  deed,  signed  by  himself  and 
wife,  properly  acknowledged,  and  releasing  right  to  home- 
stead, conveying  to  defendant  in  error  and  his  wife,  the  right 
to  occupy  said  lots  jointly  and  equally  with  the  grantors;  also 
the  right  to  occupy  the  stable,  smoke  house,  pig  pen  and  rear 
room  of  the  dwelling  house,  then  occupied  by  said  grantees, 
during  the  natural  life  of  said  grantees,  or  either  of  them. 

In  view  of  this  state  of  facts,  it  is  not  considered  that  the 
defendant  in  error  has  any  right  to  enforce  a  vendor's  lien. 
He  obtained  wliat  he  purchased  by  the  payment  of  the  J300, 
and  has  never  been  so  disturbed  in  his  possession  as  to  author- 
ize a  rescission  of  that  contract,  even  if  the  lease  made  by  the 
plaintiff  in  error  was  not  a  full  compliance  with  the  contract; 
there  is  no  evidence  even  tending  to  show  that  it  was  not 
made  in  good  faith  and  with  the  full  purpose  of  doing  so.  In 
fact,  so  far  as  the  evidence  discloses,  it  was  supposed  by  both 
parties  to  be  a  compliance.  If  it  had  not  been,  it  was  the  duty 
of  the  defendant  in  error  to  so  notify  the  plaintiff  in  error, 
and  ask  him  to  make  an  instrument  that  would  comply.     This 
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he  never  did,  and  when  one  was  executed  and  tendered,  of 
which  no  complaint  is  made,  he  refused  to  receive  it  It  is 
clear  that  plaintiff  in  error  stood  ready  at  any  time  to  make 
the  proper  instrument.  This  being  true,  then  all  of  the  com- 
plaint that  is  left,  is  the  disturbance  of  his  possession.  Giv- 
ing the  evidence  of  defendant  in  error  its  full  force,  that  was 
not  of  a  serious  character,  but  as  heretofore  stated,  there  is  no 
evidence  to  connect  the  plaintiff  in  error  with  it  It  is  not 
deemed  necessary  to  review  the  authorities  as  to  when  or 
under  what  state  of  facts  a  vendor's  lien  attaches;  suffice  it 
to  say  that,  under  the  facts  disclosed  by  this  record,  it  is  con- 
sidered that  the  defendant  in  error  had  no  right  to  enforce  a 
vendor's  lien.  The  decree  will  therefore  be  reversed,  with 
instructions  to  dismiss  the  bill 

Decree  reversed. 


Toledo,  St.  Louis  &  Kansas  City  Railroad  Com- 
pany 

V. 

Mary  Harnsberger  et  al. 

Railroads— Fire — Destruction  qf  Crops — Pleading — Evidence  —  Ya^ 
ance. 

The  fact  that  a  widow  has  a  life  interest  in  real  estate  left  by  her  bus- 
band,  who  died  intestate,  will  not  justify  an  a»ftumption  that  her  children 
over  twenty-one  years  of  age,  farming  the  sume  with  her»  can  not  be  joint 
owners  with  her  of  the  crops  raised  thereon. 

[Opinion  filed  October  27,  1891.] 

Appeal  from  the  Circuit  Court  of  Madison  County;  the 
Hon.  B.  K.  Burroughs,  Judge,  presiding. 

Messrs.  H.  A.  Neal  and  E.  B.  Glass,  for  appellant 

Messrs.  Tkavous  &  Waenook,  for  appellees. 
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Sample,  J.  This  suit  was  brought  by  appellees  to  recover 
damages  for  the  destruction  of  meadow  and  several  stacks  of 
hay,  by  fire,  communicated,  as  alleged,  from  appellant's  loco- 
motive engines.  The  suit  was  brought  by  the  widow  of  the 
former  owner  of  the  premises,  and  her  four  children.  The 
declaration  alleges  that  they  were  partners  and  as  such  were 
the  owners  of  the  meadow  and  the  stacks  of  hay  that  were 
burned.  The  defendant  pleaded  the  general  issue  of  not  guilty. 
The  verdict  and  judgment  being  in  favor  of  the  plaintiffs, 
the  defendant  brings  the  case  to  tliis  court  and  relies  on  the 
error  of  permitting  the  plaintiffs  to  recover,  because  of  an 
alleged  variance  between  the  proof  and  the  averments  of  the 
declaration  as  to  the  ownership  of  the  property  destroyed. 

The  declaration  charges  the  ownership  of  the  property  to  be 
in  the  appellees  jointly,  while  as  claimed,  the  meadow  in 
controversy  was  owned  by  the  husband  of  the  widow,  who 
died  intestate,  leaving  the  widow  and  the  other  appellees  in 
possession  as  a  homestead. 

The  evidence  shows  that  the  husband  died  in  the  year  1874, 
and  that  the  children,  who  are  all  several  years  past  the  age 
of  maturity,  have  been  living  on  or  farming  the  premises 
together  with  their  mother  ever  since. 

The  objection  of  the  appellant  is  based  on  the  theory  that 
the  title  to  the  land  is  involved;  that  is,  that  as  the  land  was 
left  as  a  homestead,  with  the  right  of  occupancy  in  the  widow 
and  the  children  until  the  youngest  should  become  twenty- 
one  years  of  age,  and  with  the  right  of  occupancy  in  the 
widow  thereafter  during  life,  with  the  fee  in  the  children, 
there  could  not  be  joint  ownership  in  the  meadow  or  stacks 
of  hay.  While  this  is  true  as  to  the  title  to  the  land,  it  does 
not  necessarily  follow  as  to  the  meadow  or  other  crops  raised 
thereon.  A  meadow  is  not  necessarily  any  more  a  part  of  the 
realty  than  any  other  crop  that  might  be  raised  upon  it. 
A  house  or  any  other  property  might  liave  been  placed  upon 
the  premises,  after  the  death  of  the  ancestor,  by  these 
appellees,  with  the  agreement  that  it  should  be  personal 
property,  and  the  law  would  uphold  that  agi-eement  and  treat 
it  as  personal  property.     Matson  v.  Griffin,  78  111.  477;  sec, 
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also,  C.  &  A.  R  R  Co.  v.  Goodwin  et  ah,  111  111.  273-281, 
and  the  authorities  there  cited. 

There  is  no  evidence  in  the  record  to  show  when  this 
meadow  was  sown,  but  it  will  not  be  presumed  that  the  same 
jdeld  has  continued  to  be  meadow  since  1874,  the  date  of  the 
ancestor's  death. 

There  is  no  reason,  therefore,  why  these  appellees  might 
not  have  agreed  to  own  all  the  crops  that  were  sown  or  raised 
on  the  premises  jointly.  They  testified  that  they  owned  the  ^ 
meadow  jointly.  One  of  the  appellees  was  asked  the  question : 
Q.  You  don't  claim  that  hay  only  because  of  the  ownership 
of  the  land?  A.  "J  would  consider  that  sufficient,  but  we 
worked  the  land  as  partners,  as  I  said.'' 

It  is  not  denied  but  that  the  appellees  did  so  work  the  land. 
This  being  true,  the  appellees  might  well  own  the  crops  or 
meadow  on  the  land  jointly,  while  not  owning  the  title  to  the 
land  jointly.  There  is  nothing  inconsistent  in  this,  or  unusual. 
The  instrnction  asked  by  the  defendant  on  this  point  and 
refused  by  the  court,  was  properly  refused.  It  was  framed 
on  the  theory  that  because  the  widow,  one  of  tlie  appellees, 
had  a  life  estate  in  the  property,  that  .therefore  it  necessarily 
followed  that  the  other  appellees  could  not  be  joint  owners 
with  her  in  the  meadow  and  hay.  This  view,  as  has  been 
observed,  is  erroneous.  That  being  the  only  point  raised  or 
discussed  in  the  arguments,  it  is  not  deemed  necessary  to  look 
further  into  the  record.     The  judgraeiit  is  affii*med. 

Judginent  affirmed. 


John  Sturtzum 


Tl      496  V. 

^^'^8   560  j^gj^  Sennott. 

Forcible  Detainer* 

In  an  action  of  forcible  detainer  brought  to  recover  posse^^sion  of  cerfain 
premises  rented  to  defendant  by  a  person  named,  a  widow,  the  plaintiff 
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having  received  a  Rheriff'a  deed  to  her  interest  therein,  she  having  acquired 
the  same  under  the  will  of  her  husband,  and  such  interest  being  subject  to 
»ile  on  judgment,  this  court  declines  to  interfere  with  the  judgment 
for  the  plaintiff. 

[Opinion  filed  October  27,  1891.] 

Appeal  from  the  Circuit  Court  of  Monroe  Countv:  the 
Hon.  Geobge  W.  Wall,  Judge,  presiding. 

Messrs.  Winkelmann  &  Slate,  for  appellant. 
Mr.  Chakles  Morrison,  for  appellee. 

Green,  P.  J.  This  was  an  action  of  forcible  detainer,  com- 
menced by  Sennott,  appellee,  before  a  justice  of  the  peace, 
to  recover  the  possession  of  certain  premises  from  Sturtzum, 
the  tenant  of  Henrietta  Reis,  widow  of  Adam  Reis,  who  died 
testate.  The  cause  was  tried  on  appeal  in  the  Circuit  Court 
by  the  court.  The  defendant  was  found  guilty  and  judgment 
was  entered  for  plaintiff  on  the  finding. 

The  evidence  shows  that  one  Daniel  Stein  recovered  a 
judgment  against  said  Henrietta  Reis  in  the  Circuit  Court  of 
Monroe  County,  September  24r,  1884,  and  her  title  and  interest 
in  said  premises  were  levied  upon  and  sold  by  virtue  of  an 
execution  issued  on  said  judgment.  The  purchaser  assigned 
bis  certificate  to  Sennott,  who  received  a  sheriff's  deed  for  the 
premises  May  27,  1889.  Upon  this  deed  he  bases  his  right  to 
recover  the  possession  under  the  provisions  of  the  statute. 
The  premiepes  were  not  the  homestead,  and  appellant  obtained 
possession  thereof  by  renting  the  same  from  Henrietta  Reis 
long  after  the  execution  of  the  sheriff's  deed  to  appellee.  No 
question  is  made  upon  the  notice,  or  demand  for  possession, 
bat  the  sole  defense  relied  on  is,  that  said  Henrietta  Reis  not 
having  complied  with  the  conditions  of  the  following  clause 
of  her  husband's  will,  forfeited  all  right  and  title  to  the  rents 
and  profits  tliereby  devised. 

"  Second :  I  give  and  bequeath  to  my  wife,  Henrietta,  the 
sum  of  $1,000,  to  be  paid  to  licr  upon  final  settlement  of  my 
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estate.  I  also  give  and  bequeath  to  her  the  house  and  lots 
in  said  town  in  which  1  now  reside  and  which  1  purchased  of 
Urban  Stroh,  for  and  during  her  natural  life.  Also,  all  the 
rents,  income  and  profits  arising  from  all  my  real  estate  which 
I  may  own  (excepting  said  house  and  lots),  until  the  eldest  one 
of  my  children  has  attained  the  age  of  eighteen  years,  upon 
condition  that  my  said  wife  shall  raise,  support  and  educate 
my  children  until  they  respectively  liave  attained  the  age  of 
(18)  eighteen  years,  after  which  my  wife  shall  receive  one- 
third  (i)  only  of  the  not  rents  and  income  of  such  real  estate, 
the  other  two-thirds  to  be  paid  to  and  equally  divided  among 
my  children  by  my  present  wife." 

This  clause  received  a  construction  by  our  Supreme  Conrt 
adverse  to  this  contention  in  the  case  of  Scnnott  v.  Ziinuier, 
134:  111.  505.  The  court  says  :  *'  It  will  be  observed  by  the 
language  of  the  will,  the  devise  to  Henrietta  Reis  was  not 
charged  with  the  support  and  education  of  the  testator's  chil- 
dren, but  the  charge  was  upon  the  devisee  herself,  and  when 
such  is  the  case  the  devisee  takes  as  a  purchaser."  The  onljr 
question  there  involved  was,  did  Henrietta  lieis  acquire  an 
interest  in  the  land  whitjh  was  subject  to  sale  on  judgment 
It  was  held  she  did.  This  case  is  decisive  of  the  case  at  bar 
upon  the  question  raised  on  behalf  of  appellant,  and  defeats 
the  defense  relied  on.  Hence  the  court  did  not  err  in  its 
finding,  and  the  judgment  must  be  afiirmed. 

Judgment  affirmed. 


The  Cleveland,  Cincinnati,  Chtcago  cS:  St.  Louis 

Railway  Company 

V. 

James  Monaghan,  Administratok. 

Railroads — Negligence — Personal  Injuries — Crossings — Ohstruetion  of 
— S  ignals — Evidence — Photographs —  Verdict, 


1.    It  does  not  necessarily  follow  because  a  person  approaching  a  railway 
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crossing  with  a  team  did  not  stop  and  listen  for  a  train,  that  he  was  guilty 
of  such  negligence  as  to  bar  a  recovery  in  ca«»e  he  suffers  a  personal  injury 
from  a  train  at  such  point.    He  must  use  ordinary  care. 

2.  It  is  proper  in  personal  injury  case»  to  refuse  to  admit  in  evidence 
photographs  of  the  spot  where  the  injury  occurred,  when  the  same  are  taken 
at  a  time  when  the  surroundings  have  an  aspect  different  from  that  existing 
at  the  tinne  thereof. 

3.  In  an  action  brought  to  recover  fromji  railroad  companv  for  the  death 
of  a  person  at  a  crossing,  it  being  alleged  that  side  tracks  were  filled  with 
cars  which  obstructed  the  view  of  the  main  track  from  the  highway,  and  of 
the  latter  from  the  former,  also  that  the  train  which  did  the  injury  was  run 
at  an  unlawful  rate  of  speed,  and  that  the  signals  required  by  the  statute 
were  in  part  omitted,  this  court  holds  that  the  petition  of  defendant  to 
remove  the  cause  to  the  Federal  Court,  not  being  verified  in  any  manner,  was 
properly  denied;  that  in  view  of  the  circumstances  no  complaint  can  be  made 
as  to  the  verdict  of  the  jury,  although  it  was  returned  into  court  unsealed, 
Ihe  jury  being  subsequently  polled,  and  agreeing  thereto,  and  dectines  to 
interfere  with  the  judgment  for  the  plaintiff. 

[Opinion  filed  October  27,  1891.] 

Appeal  from  the  Circuit  Court  of  Madison  County;  the. 
Hon.  William  H.  Snyder,  Judge,  presiding. 

Messrs.  John  T.  Dye  and  George  F.  McNcjlty,  for  appel- 
lant. 

Mr.  John  G.  Irwin,  for  appellee. 

Green,  P.  J.  This  action  was  brought  under  the  statute  by 
appellee,  administrator  of  Joseph  Monaghan,  deceased,  to 
recover  damages  against  appellant  for  the  death  of  his  intestate, 
averred  to  have  been  caused  by  tlie  negligence  of  defendant's 
servants  in  charge  of  its  train.  Defendant's  negligence  charged 
in  the  declaration  is,  permitting  its  side  track  to  be  filled  with 
freight  cars,  forming  an  obstruction  which  prevented  persons 
approaching  a  certain  crossing  over  a  highway  from  the  east, 
from  seeing  a  train  approaching  the  crossing,  and  from  hearing 
any  bell  or  whistle  of  the  train,  and  also  prevented  the  servants 
of  defendant  in  charge  of  the  train  from  seeing  persons 
approaching  the  crossing  from  the  eastward  on  the  highway 
until  the  railroad  track  was  reached;  that  defendant's  train  was 
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run  at  an  unusually  fast  rate  of  speed,  without  any  bell  having 
been  rung  or  whistle  sounded  at  a  distance  of  eighty  rods  from 
the  crossing,  and  without  any  bell  having  been  kept  ringing  or 
whistle  kept  sounding  for  said  distance.  It  ia  then  averred  by 
reason  of  such  negligence  the  deceased,  with  a  wagon  and 
liorses,  while  crossing  said  railroad  from  the  eastward  on  said 
public  liighway  where  the  same  intersect  and  cross  each  other, 
as  he  lawfully  might,  with  due  care  and  caution,  the  locomotive 
and  train  of  defendant  were  driven  against  and  ujx)n  deceased 
on  the  crossing,  whereby  he  was,  on  the  3d  day  of  Septem- 
ber, 1S90,  killed;  that  he  left  plaintiff,  his  father,  also  his 
mother,  two  sisters  and  three  brothers,  to  wliom  tlie  damages 
accruing  from  his  death  can  bo  distributed.  Defendant  filed 
its  petition  for  the  removal  of  the  cause  to  the  United  States 
Circuit  Court,  which  was  denied,  and  therefore  it  filed  the  plea 
of  not  guilty,  upon  which  issue  was  joined.  The  trial  resulted 
in  a  verdict  finding  defendant  guilty  and  assessing  plaintiff's 
damages  at  ?  1,000.  Defendant  entered  its  motion  for  a  new 
trial,  which  the  court  overruled  and  rendered  judgment  for 
plaintiff,  whereupon  defendant  took  this  appeal. 

The  grounds  relied  on  for  reversal  of  this  judgment  are, 
that  defendant's  petition  for  removal  of  the  cause  to  the  Fed- 
eral Court  was  impro])erly  denied;    that  the  evidence  failed 
to  establish  the  negligence  of  the  defendant  as  charged  in  the 
declaration,  and  did  show  that  plaintiff  and  the  deceased  were 
guilty   of  such  contributory  negligence  in  approaching  the 
crossing  where  the  collision  occurred,  as  to  bar  the  right  to 
recover;     that    the  court  gave  an  improper    instruction  for 
plaintiff,  and  erred  in  refusing  to  admit  certain  photographs 
in  evidence  on  behalf  of  defendant;    that  the  court  erred  in 
receiving  the  verdict  of  the  jury.     The  petition  for  r^i^^val 
was  not  verified  in  any  manner.     It  was  not  accompanied  by 
a  bond  executed  by  the  president  of  defendant  comi)ainy,  or 
by  any  one  shown  to  have  authority  to  execute  such  bond  on 
behalf  of  defendant,  and  no  evidence  was  furnished  sli.  owing 
the  solvency  and  sufficiency  of  the  surety.     The  petition  was 
properly  denied.     Weed  Sewing  Machine  Co.  v.  Smi  th,  '^1 
111.  204;  Burr  v.  Preston,  111  U.  S.  252;  M.  C.  &  L.  Ey.  Co.^- 
Swan,  U.  S.  397;  Continental  Ins.  Co.  v.  Rhodes,119  U.  iSJ39. 
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The  evidence  did  clearly  prove  that  the  wagon  in  which 
deceased  was  riding  was  struck  by  the  locomotive  attached  to 
a  freight  train  of  defendant  company  from  the  northeast 
while  he  was  driving  the  team  and  wagon  on  the  public  high- 
way from  the  east  across  the  railroad  track;  that  thereby  he 
was  injured  and  death  resulted,  and  plaintifiE  and  himself  were 
then  standing  up  in  the  wagon;  that  the  side  track  on  the 
east  side  of  main  ti  aok  in  the  right  of  way,  was  then  filled 
with  freight  cars  for  a  long  distance  northeasterly  from  the 
crossing,  greatly  obstructing  the  view  from  the  highway  in 
that  direction;  that  the  side  track  below  the  crossing  was 
filled  ^ith  freight  cars,  and  a  space  of  only  thirty-five  to  thirty- 
seven  feet  was  left  between  these  cars  and  those  on  side- 
track above  crossing,  for  the  passage  of  teams  approaching 
the  railroad;  that  defendant's  train  was  late,  and  to  makeup 
lost  time  was  running  on  a  descending  grade  to  this  crossing 
at  an  unusual  rate  of  speed  for  a  freight  train.  The  train 
men  admitted  the  train  was  running  twenty-five  miles  an  hour; 
other  witnesses  estimated  its  speed  at  thirty-five  to  forty  miles 
an  hour  and  no  whistle  was  sounded  continuously  for  a 
distance  of  eighty  rods  from  the  crossing  while  the  train 
approached  it. 

The  engineer,  fireman  and  one  brakeman  on  defendant's 
train  testified  the  bell  was  rung  continuously  for  that  distance, 
but  plaintiff  and  at  least  three  other  witnesses,  in  a  position 
and  under  circumstances  which  justified  the  jury  in  believing 
they  had  an  opportunity  to  see  the  train  and  hear  the  bell  if 
it  had  been  rung,  testify  no  bell  was  rung  on  that  train  as  it 
approached  the  crossing. 

The  evidence,  in  our  judgment,  shows  the  obstructions  to 
the  view  were  placed  by  defendant  on  its  side  track  and  suf- 
fered to  remain  there,  so  that  its  servants  in  charge  of  a  train 
approaching  the  crossing  as  this  train  did,  could  not  see  teams 
on  the  highway  for  some  considerable  distance  east  of  the 
crossing  nor  until  they  were  almost  on  the  main  track,  and 
those  in  charge  of  the  teams  were  in  like  manner  prevented 
from  seeing  a  train  coming  from  the  northeast.  The  jury 
were  warranted  also  in  finding  from  the   evidence  that  the 
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train  was  running  at  an  unusnal  and  dangerous  rate  of  speed 
on  a  down  grade,  without  the  statutory  warning  signals  having 
been  given,  through  the  village  of  Moro  to  tlie  crossing, 
and  that  defendant's  servants  in  charge  of  the  train,  with 
knowledge  of  said  obstructions  to  the  view,  were  guilty  of 
gross  negligence  in  so  running  it  at  that  rate  of  speed  and 
thereby  causing  the^ collision  resulting  in  the  death  of  plaintiff's 
intestate.  The  plaintiff  testified  that  he  and  the  deceased 
looked  and  listened  while  approaching  the  railroad  track;  that 
he  heard  no  train  or  warping  signal ;  that  he  did  not  see  the 
train  until  he  passed  the  freight  cars,  and  the  wagon  was  on 
the  crossing  and  the  collision  occurred.  The  team  was  not 
stopped  as  it  approached  the  crossing,  but  he  says  he  expected 
to  hear  signals  if  train  was  coming,  and  he  had  a  right  to  ex- 
pect those  in  charge  of  the  train  would  perform  the  duty  the 
law  imposed  upon  them.  It  does  not  follow  that  because  de- 
ceased did  not  stop  the  team  and  look  and  listen  for.  a  train, 
he  was  guilty  of  such  negligence  as  would  bar  a  recovery. 
Upon  this  question  the  Supreme  Court  in  C.  &  N.  W.  Ry. 
Co.  v.  Dunleavy,  129  111.  132,  say:  "  The  seventh  instruc- 
tion is  based  upon  the  theory  that  if  deceased  failed  to  exer- 
cise ordinary  care  to  see  and  ascertain  the  approach  of  tlie 
train,  such  negligence  was  sufficient  to  bar  a  recovery,  wholly 
irrespective  of  the  degree  of  negligence  of  which  the  servants 
of  the  defendant  may  liave  been  guilty  in  failing  to  give  the 
requisite  signals — that  is  to  say,  even  though  the  defendant's 
servants  may  have  been  guilty  of  negligence  in  that  behalf  so 
gross  as  to  amount  to  a  wanton  or  reckless  disregard  of  the 
safety  of  the  deceased  or  of  the  public.  That  such  is  now  the 
law,  is  too  well  established  to  requu-e  the  citation  of  author- 
ities." T.,  H.  &  J.  R  R.  Co.  V.  Voelker,  129  111.  642,  is  also 
in  point  upon  the  same  question.  It  was  not  error  to  refuse 
to  admit  the  photographs  in  evidence.  They  were  views 
taken  in  November  when  the  foliage  was  off  some  trees  shown 
to  have  been  north  of  the  crossing  on  the  line  of  the  right  of 
way,  and  were  not  views  taken  when  no  change  in  the  phys- 
ical conditions  of  the  places  represented  had  occurred.  The 
cars  on  the  side  track  were  not  the  same  as  those  that  ol> 
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stnicted  the  view  when  the  collision  took  place.  The  pre- 
liminary proof  offered  to  be  made  was  not  that  the  views  were 
true  and  correct  representations  of  the  places  and  objects  about 
which  inquiry  was  being  made,  but  that  at  the  time  the 
pictures  were  taken  the  side-track  was  full  of  box  cars,  the 
same  dimensions,  the  same  height,  substantially  the  same  kind, 
and  the  same  distance  apart,  covering  the  same  amount  of 
track  that  they  covered  on  the  day  of  accident,  and  that  the 
right  of  way  and  the  surroundings  were  in  the  same  condition 
as  to  obstructions  of  the  view  as  they  were  at  the  time  of  the 
accident.  If  this  proof  had  been  made,  the  essential  evidence 
that  the  views  were  true  and  correct  representations  of  said 
places,  was  not  made  or  offered  to  be  made,  and  without  this, 
aside  from  the  other  reasons,  the  -photographs  ought  not.  to 
have  been  admitted.  The  court  did  not  err  in  receiving  the 
verdict  of  the  jury.  The  record  shows  that  after  the  jury  had 
retired  to  consider  of  their  verdict,  about  ten  o'clock  r.  m. 
they  had  agreed  upon  the  verdict  in  the  jury  room,  reduced 
the  same  to  writing,  signed  by  the  foreman,  and  handed  it  to 
the  bailiff  in  charge  unsealed,  and  then  separated.  The  next 
morning  when  court  convened  defendant's  attorneys  objected 
to  the  reception  of  the  verdict  because  it  was  returned  into  the 
court  unsealed;  thereupon  the  court  ordered  the  jury  called, 
but  one  of  the  members  of  the  jury  did  not  appear  and  had 
been  excused  by  the  court  for  that  day.  The  court  ordered 
the  jury  to  report  in  court  the  next  day,  which  they  did,  all 
being  then  present,  and  they  were  polled  and  the  same  iden- 
tical verdict  was  agreed  to,  returned  by  the  jury  and  received 
by  the  court.  The  affidavits  of  all  the  jurors  show  that  no 
improper  influence  was  used  at  any  time  to  affect  their  verdict. 
The  requirement  of  the  law  was  fnllilled,  viz.,  that  the  ver- 
dict received  by  the  court  was  the  true  verdict  rendered  by 
the  jury  who  tried  the  cause. 

The  third  instruction  complained  of  might  have  been 
framed  so  as  to  state  the  law  more  accurately,  but  we  find  the 
court  gave  twenty-five  instructions  for  the  defendant,  stating 
the  law  upon  every  possible  phase  of  the  case  most  favorably 
for  the  defendant,  and  we  are  satisfied  the  jury  were  not  mis- 
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led.  Moreover,  the  Supreme  Couit  in  tlie  case  of  T.,  H.  & 
J.  R.  R.  V.  Voelker,  supra^  approve  an  insti-uction  substan- 
tially the  same  as  said  third  instruction. 

Upon  a  review  of  the  whole  record,  we  are  satisfied  the 
court  below  properly  retained  jurisdiction  to  try  the  cause; 
that  the  evidence  justified  the  verdict,  and  no  error  appears 
requiring  the  reversal  of  the  judgment  It  is  .therefore 
affirmed. 

Judgment  affiriiud. 


The  Russell  and  Allison  Drainage  District 

V. 

M.  F.  Pinkstaff. 

Draitirge — Flooding  of  Farm  Lands — Damages. 

1.  The  owners  of  hinds  lyin^  within  the  boundaries  of  a  drainage  district, 
and  dauuiifed  by  the  construction  of  the  levees  of  the  district*  can  not 
recover  therefor  from  the  district. 

2.  The  remedy  for  negligent  or  wrongful  acts  must  be  personally  agiiinst 
those  who  cause  the  injury. 

[Opinion  filed  October  27,  1891.] 

Appeal  from  the  Circuit  Court  of  Lawrence  County;  the 
Hon.  C.  C.  BoGGS;  Judge,  presiding. 

Mr.  S.  J.  Gee,  for  appellant. 

Messrs.  Huffman  &  Huffman,  for  appellee. 

Phillips,  P.  J.  This  is  an  action  on  the  case  brought  hj 
appellee  against  appellant  for  injury  by  flooding  latids  belong- 
ing to  appellee,  averred  to  be  within  the  Russell  &  Allison 
Drainage  District     There  was  a  verdict  and  judgment  for 


Fourth  District — February  Term,  1891.  505 

Edmonds  v.  Thomas. 

plaiutiflF.  Where  lands  lie  within  the  boundaries  of  a  district 
and  are  damaged  by  the  construction  of  the  levees  of  the  dis- 
trict, no  action  lies  against  the  district  for  such  injury.  Tlie 
remedy  for  negligent  or  wrongful  acts  must  be  personally 
against  the  persons  causing  the  injury.  Under  the  averments 
of  the  declaration  in  this  case,  the  plaintiflE  has  no  cause  of 
action  against  the  defendant.  Ehnore  v.  Drainage  Com'rs, 
135  111.  269.  The  judgment  must  be  reversed  and  the  cause 
remanded. 

lieversed  and  remanded. 


William  H.  Edmonds 

V. 

R.  A.  Thomas  and  Thomas  Y.  Reynolds. 

'Negotiable  Instruments — -Yo/e — Surety — Release  of — Evidence — Instruc- 
tions. 

1 .  The  payment  of  interest,  or  a  part  thereof,  or  of  a  part  of  the  principal 
of  a  note,  is  not  a  consideration  that  i»  sufficient  to  support  a  promise 
to  extend  the  time  of  paym'^nt  beyond  maturity.  The  promise  to  extend, 
in  order  to  be  binding  upon  the  holder  of  the  note,  and  release  sureties 
thereon  not  having  knowied'/c  thereof  or  consenting  to  such  extension, 
must  be  supported  by  a  new  consideration,  the  payment  of  money  or  other 
valuable  consideration,  not  as  a  credit  to  be  indorsed  on  the  note,  but  given 
to  the  holder  as  a  consideration  for  the  forbearance. 

2.  In  an  action  against  the  maker  and  sureties  upon  a  promissory  note, 
the  latter  contending  that  they  had  been  discharged  from  liability  there- 
under by  the  extension,  for  a  valuable  consideration,  of  the  time  of  payment 
thereof,  by  the  plaintiff,  this  court  holds  as  erroneous  the  refusal  to  give  a 
certain  instruction  asked  by  the  plaintiff,  and  that  the  judgment  against 
him  can  not  stand. 

[Opinion  filed  October  27,  1891.] 

Appeal  from  the  Circuit  Court  of  Saline  County;  the  lion. 
George  W.  Young,  Jud^e,  presiding. 

Mr.  W.  Y.  Choisskb,  for  appellant. 
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Messrs.  Parish  &  Parish  and  W.  IL  Boyer,  for  appellees. 

Green,  P.  J.  This  was  a  suit  by  appellant  against  Oatman, 
the  maker,  and  appellees,  his  sureties,  upon  a  promissory  note. 
Oatman  was  not  served  and  did  not  appear.  Appellees 
appeared  and  in  addition  to  the  general  issue,  Hied  a  special  plea 
setting  up  a  discharge  from  liability,  by  reason  of  the  exten- 
sion of  the  time  of  payment  of  the  note  for  six  months  after 
its  maturity  by  plaintiff,  without  their  knowledge  or  consent, 
and  for  a  valuable  consideration  paid  him  by  the  maker. 
Issue  upon  these  pleas  was  joined,  and  the  jury  found  for 
defendants. 

Judgment  was  entered  on  the  verdict  for  defendants,  and 
I^Iaintitf  took  this  appeal.  On  the  trial,  Oatman  testified  that 
])laintiff  extended  the  time  of  payment  of  the  note  for  a  period 
of  six  months  after  its  maturity,  for  the  consideration  of  $5  paid 
him  by  witness.  Plaintiff,  as  a  witness  in  his  own  behalf,  flatly 
contradicted  this  testimony  of  Oatman.  He  also  testified  the 
credit  of  $5  indorsed  on  the  note  was  all  that  had  ever  been  paid 
on  the  note  and  was  paid  as  interest  by  Oatman. 

In  this  state  of  the  proof  upon  the  question  of  extension  of  the 
time  of  payment,  plaintiff  requested  the  court  to  give  the  jury 
the  following  instruction:  "The  court  further  instructs  yon, 
that  although  a  party  loaning  money  and  taking  a  note  with 
securities  fails  to  collect  said  note  when  the  same  becomes  due, 
and  although  the  party  so  loaning  the  money  accepts  a  partial 
payment  of  the  note  from  the  principal  after  the  note  becomes 
due,  that  such  accepting  of  money  from  the  principal  does  not 
release  the  sureties  on  the  note."  The  court  refused  to  give 
the  instruction  as  offered,  but  modified  it  by  adding  the  fol- 
lowing words :  "  Before  the  sureties  would  be  released  from 
liability  on  the  note  it  must  appear  from  the  evidence  that 
the  payee  or  holder  of  the  note  received  an  amount  from  the 
principal  of  the  note,  and  that  such  payment  was  made  with 
the  express  understanding  between  the  holder  of  the  note  and 
the  principal  of  the  note  that  the  payment  was  for  a  furtlier 
extension  of  the  time  for  the  payment  of  said  note  after  the 
same  was  due,"  and  gave  it  to  the  jury  as  modified. 
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By  this  modification  the  jury  would  probably  uuderstand,  if 
the  principal  made  a  payment,  either  of  part  of  the  principal 
sum,  or  of  the  interest  reserved,  to  the  payee  of  the  note  sued 
on,  with  the  mutual  understanding  that,  by  making  such  pay- 
ment, the  maker  should  be  given  a  longer  time  to  pay  the 
note  than  the  time  fixed  by  the  terms  thereof,  then  the  sure- 
ties were  released  from  liability.  This  is  not  the  law.  The 
payment  of  interest  or  a  part  thereof,  or  of  a  part  of  the  prin- 
cipal of  a  note,  is  not  a  consideration  that  is  sufficient  to 
61  pp  )rt  a  promise  to  extend  the  time  of  payment  beyond 
maiurity.  The  promise  to  extend,  in  order  to  be  binding  upon 
the  holder  of  the  note,  and  release  the  sureties  not  having 
knowledge  thereof,  or  consenting  to  such  extension,  must  be 
supported  by  a  new  consideration,  viz.:  The  payment  of 
money  or  other  valuable  consideration,  not  as  a  credit  to  be 
indorsed  on  the  note,  but  given  to  the  holder  as  a  considera- 
tion for  the  forbearance.  The  instruction  ought  to  Jiave  been 
given  without  the  modification.  It  correctly  stated  the  law 
upon  the  theory  that  the  money  received  from  Oatman  was 
to  be  applied  upon  the  interest,  and  was  not  paid  to  or  received 
by  plaintiff  as  a  consideration  for  the  extension  of  the  time  of 
payment.  Plaintiff's  testimony  supported  this  theory,  and  he 
had  the  right  to  require  the  court  to  inform  the  jury  what  the 
rule  of  law  was,  as  applied  to  the  facts  stated  in  the  instruc- 
tion. 

By  the  modification  he  was  denied  this  right,  and  in  our 
judgment  the  jury  were  misdirected  to  the  prejudice  of  appel- 
lant, by  being  given  the  instruction  as  modified  by  the  court. 
For  the  error  in  refusing  to  give  the  instruction  as  requested 
by  plaintiff,  the  judgment  is  reversed  and  the  cause  remanded. 

Jieversed  aiid  remanded. 
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Abner    R.   McKinney  and    Louis  R   McKinney, 

Copartners, 
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The  City  of  Alton. 

Mutiicipnl  Corporathna — Ordinances — Validiti/  of — Licensing  Insurance 
Agents — Paragraph  91  of  Sec.  i,  Article  5,  of  the  General  Incorporation 
Act. 

1.  The  provisions  of  the  or^ranicact  or  charter  by  which  a  municipal  cor- 
poration is  created,  restrict  and  fix  the  limits  of  its  leg-islative  powers.  It 
can  enac^'  and  enforce  such  ordinances  only  as  would  be  embraced  within 
the  limits  of  the  granted  power. 

2.  The  word  **  brokers  "  in  Par.  91  of  Sec.  1,  Art.  5,  General  Incorpora- 
tion Act,  can  not  be  held  to  refer  to  or  include  **  insurance  agents  vepre* 
sen  ting  corporations,  companies  or  associations  engaged  in  the  insurance 
business." 

8.  An  insurance  broker  may  be  for  certain  purposes  and  at  certain  times 
an  **  agent/*  but  an  insurance  agent  representing  corporations  engaged  solely 
in  insurance  business,  can  not  be  an  insurance  broker  or  act  as  such. 

4.  In  the  case  presented,  this  court  holds  as  invalid  plaintiff's  ordinance 
touching  the  licensing  of  insurance  agents. 

[Opinion  filed  October  27,  1891.] 

Appeal  from  the  Circuit  Court  of  Madison  Countjj  the 
Hon.  William  H.  Snydek,  Judge,  presiding. 


Messrs.  McNultt  &  Bakeb,  for  appellants. 

Cities  can  not  pass  laws  and  ordinances  at  tlieir  pleasure 
upon  such  matters  and  topics  as  may  come  to  the  minds  of  the 
members  of  the  governing  body  of  the  municipality.  The 
charter  of  the  city,  or  as  is  the  case  with  the  city  of  Alton, 
the  general  incorporation  act  of  the  State,  under  which  it  is 
organized,  fixes  the  limit,  beyond  which  it  can  not  go.  Judge 
Dillon  in  his  work  on  Municipal  Corjiorations,  Sec.  55,  says: 
"  A  municipal  corporation  can  exercise  only  the  following 
powers:     First,    those  granted   by   express  words.     Second, 
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those  necessarily  or  fairly  implied  in  or  incident  to  the  powers 
expressly  granted.  Third,  those  essential  to  the  declared 
objects  and  purposes  of  the  corporation,  not  simply  conven- 
ient but  indispensable." 

This  doctrine  has  been  expressly  approved  by  our  Supreme 
Court  in  the  following  cases:  Cook  County  v.  McCrea,  93 
111.  236;  Iluesing  v.  City  of  Kock  Island,  128  111.  465; 
Emmons  v.  Lewiston,  24  N.  E.  Rep.  58. 

"The  term  '  broker'  in  its  largest  sense,  is  applied  to  a  spe- 
cialist who  acts  as  the  medium  of  negotiating  and  contracting 
any  kind  of  a  bargain.  Thus  there  are  ship  brokers,  insurance 
brokers,  real  estate  and  insurance  brokers,  etc.  The  term  is, 
liowever,  em])hatically  applied  to  yjersons  whose  business  it  is 
to  negotiate  and  effect  contracts  of  sales  between  merchants." 
2  Am.  &  English  Encyc.  of  Law,  571. 

Then  again  as  to. "  insurance  brokers "  particularly,  it  is 
said:  "Insurance  brokers  procure  insurance  and  negotiate 
between  the  insurers  and  insured."  2  Am.  &  English  Encyc. 
of  Law,  693;  Bouvier's  Law  Die,  title  **  Brokers." 

"An  insurance  broker  is  agent  for  the  insured  and  also  for 
the  underwriter.  He  is  agent  for  the  insured  first  in  effecting 
the  policy  and  in  everything  that  has  to  be  done  in  conse- 
quence of  it;  then  he  is  agent  for  the  underwriter  as  to  the 
premium,  but  for  nothing  else."  2  Am.  &  English  Encyc. 
of  Law,  595.  "  But  the  broker  is  not  so  far  the  agent  of  the 
company  that  he  may  give  the  insured  credit  and  bind  the 
company  in  the  meantime  or  make  a  binding  contract  of 
renewel,  or  waive  conditions  as  to  prepayment  of  premium." 
Maryland  v.  Royal  Ins.  Co.,  71  Pa.  St.  393;  Hambleton  v. 
Home  Ins.  Co.,  6  Biss.  (U.  S.)  91. 

Anderson's  Law  Dictionary  defines  an  insurance  broker 
as  *'  a  person  who  negotiates  contracts  of  insurance.  He  is  the 
agent  of  both  parties.  An  insurance  agent  is  ordinarily  the 
employe  of  the  insurer  only." 

And  again  this  same  authority  (Anderson's  Law  Dictionary) 
says:  "  If  the  insured  employs  an  insurance  broker  to  place 
insurance  for  him,  he  is  his  agent.  But  if,  acting  on  behalf  of 
an  agent  of  the  company,  tlie  broker  solicits  insurance,  he  is  the 
agent  of  the  company." 
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The  general  principle  is  that  the  broker,  "vvho,  on  his  own 
responsibility,  without  any  previous  agreement  with,  orauthor- 
ity  from,  the  company,  undertakes  to  solicit  or  place  insurance, 
acts  for  tlie  insured  and  not  the  insurer.  Hine  &  Nicholas' 
Digest,  Vol.  3,  page  110. 

In  Lycoming  Fire  Ins.  Co.  v.  Ward,  90  111.  545,  the  court 
makes  a  clear  and  definite  distinction  between  an  agent  and  a 
street  broker,  showing  that  the  law  does  not  regard  the  term 
"  broker,"  as  embracing  witliin  it  '^  insurance  agent."  Again, 
it  has  been  held  that  ^*  notice  to  an  agent  is  notice  to  the 
company."  N.  E.  Fire  &  Marine  Ins.  Co.  v.  Schettler,  38  111. 
166;  Continental  Life  Ins.  Co.  v.  Thoena,  26  III.  App.  495. 
*' But  notice  to  a  broker  is  not  notice  to  the  company."  Ben 
Franklin  Ins.  Co.  v.  Weary,  4  111.  App.  74;  Kings  Co.  Fire 
lus.  Co.  V.  Swigert,  11  111.  App.  590;  Grace  v.  Amer.  Central 
Ins.  Co.,  109  U.  S.  278. 

Mr.  John  F.  MoGinnis,  for  appellee. 

A  broker  is  an  agent  employed  to  make  bargains  and  con- 
tracts between  other  persons  in  matters  of  trade  for  a  compen- 
sation commonly  called  brokerage;  or,  in  the  language  of  Lord 
Chief  Justice  Tendal,  "  A  broker  is  one  who  makes  a  bargain 
for  another,  and  receives  a  commission  for  so  doing.  He  is  a 
mere  negotiator  between  other  .parties,  and  never  acts  in  his 
own  name,  but  in  the  name  of  those  who  employ  him,  and  in 
this  case  the  court  says  that  he  is  a  middle  man,  and  for  some 
purposes  acts  as  the  agent  of  both  parties.  All  agents  are,  to 
some  extent,  middle  men;  that  is,  they  are  the  agents  to  act 
for  and  in  the  stead  of  their  principal,  and  deal  with  third 
persons." 

'Now,  in  the  present  case  the  ap^iellants  were  the  agents  of 
the  insurance  companies  they  represented,  and  for  acting  as 
such  they  received  a  commission  for  so  doing,  bringing  them 
within  the  decision  of  the  Supreme  Court  in  45  III.  79,  which 
clearly  defines  a  broker  to  be  an  agent.  Also  Buxter  v.  Duren, 
29  Mo.  434;  Ayres  v.  Spruance,  45  111.  308,  and  Brown  et  al. 
V.  The  City  of  Chicago,  110  111.  156,  are  in  point,  and  in  the 
case  of  Union  Insurance  Co.  v.  Chipp,  93  III.  p.96. 
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Gbeen,  p.  J.  This  is  a  prosecution  for  violation  of  a  city 
ordinance  brought  by  the  appellee,  the  city  of  Alton,  against 
the  appellants,  A.  H.  McKinney  &  Son.  The  ordinance  in 
question  is  as  follows: 

"Eleventh.  Insurance  agents  representing  corporations, 
companies  or  associations  engaged  in  tlie  business  of  soliciting 
or  effecting  life,  iire  or  marine  insurance,  shall  pay  the  sum 
of  J25  per  year,  and  such  license  may  be  taken  out  for  any 
term,  not  less  than-  three  months,  nor  more  than  one  year." 

The  prosecution  was  instituted  before  a  justice  of  the  peace 
where  the  default  of  the  defendants  was  entered  and  a  fine  of 
$5  and  costs  was  imposed.  From  that  judgment  an  appeal 
was  prosecuted  to  the  Circuit  Court  of  Madison  Count}',  on  a 
stipulation  signed  by  the  parties,  by  which  it  was  agreed  that 
tliis  was  to  be  a  test  case  as  to  the  validity  of  said  ordinance. 
Tiie  case  was  tried  in  the  Circuit  Court'  by  a  court  without  a 
jui'y,  and  the  court  held  that  the  ordinance  was  valid,  and 
fined  the  defendant  $5  and  costs.  Tliis  appeal  is  taken  from 
that  decision  of  the  court.  Tlie  only  question  involved  is  as 
to  the  power  of  the  city  of  Alton,  incorporated  under  the 
general  law  of  the  State,  to  pass  the  ordinance  in  question. 

The  provisions  of  the  organic  act  or  charter,  by  which  a 
municipal  corporation  is  created,  restrict  and  fix  the  limits  of 
its  legislative  powers.  It  can  enact  and  enforce  such  ordi- 
nances only,  as  would  be  embraced  within  the  limits  of  the 
granted  power.  In  this  ease,  it  appears  apjiellee  is  organized 
under  the  general  incorporation  act  of  this  State,  and  claims 
the  power  is  granted  to  enact  and  enforce  the  ordinance  in 
question,  by  the  terms  of  paragraph  91  of  Sec.  1,  Art.  5  of 
that  act,  which  is  as  follows:  "To  tax,  license  and  regulate 
auctioneers,  distilleries,  breweries,  lumber  yards,  livery  stables, 
public  scales,  monej'  changers  and  brokers."  The  controversy 
arises  over  the  question:  What  is  the  true  definition  and 
meaning  of  the  word  "brokers,"  as  used  in  the  act?  If  by 
the  use  of  that  word  the  legislature  meant  and  intended  to 
include  "insurance  agents  representing  insurance  companies," 
then  the  ordinance,  as  to  appellees,  is  valid,  otherwise  not. 
In  order  to  give  a  true  construction  to  the  paragraph  quoted. 
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and  thereby  correctly  solve  the  qnestion  presented,  certain 
M'oll  recognized  rulea  apply-  Among  these  is  the  rule  that 
the  legislatnre  must  be  presumed  to  have  nsed  the  word 
"brokers"  in  its  known  and  accepted  signification, and  intended, 
by  the  use  of  that  word,  to  confer  upon  municipal  corpora- 
tions in  this  State,  the  power  to  tax  and  license  those  persons 
only,  whose  vocation  was  that  of  a  broker,  as  the  term  is  gen- 
erally understood. 

In  our  judgment  there  is  a  marked  and  well  defined  distinc- 
tion between  "insurance  agents  r^pr^^^n^zV?^ corporations," and 
that  of  mere  brokers. 

Such  insurance  agents  during  their  employment  sustain  a 
fixed  and  permanent  relation  to  the  companies  they  represent. 
They  are  clothed  with  general  powers  and  authority,  and 
assume  responsibilities  not  conferred  upon  or  assumed  by 
brokers.  They  owe  duty  and  allegiance  to  the  companies 
employing  them,  and  seek  patronage  only  for  the  profit  and 
benefit  of  such,  and  are  precluded  from  soliciting  insurance 
business  for  others. 

The  term  broker,  or  insurance  broker,  is  generally  under- 
stood to  mean  a  person  who  owes  no  duty  or  allegiance  to  any 
])articular  corporation.  He  is  not  one  representing  a  particu- 
lar corporation  or  corporations,  within  the  meaning  of  the 
ordinance.  He  is  free  to  procure  insurance  for  others  in  any 
company  he  may  select,  and  to  solicit  and  procure  business 
and  patronage  for  any  insurance  company  or  companies  he 
may  select.  In  short,  we  agree  with  counsel  for  appellee,  that 
an  insurance  broker  may  be  for  certain  purposes  and  at  certain 
times  an  "agent,"  but  an  insurance  agent  representing  corpo- 
rations engaged  solely  in  insurance  business,  can  not  be  an 
insurance  broker  or  act  as  such. 

The  views  expressed  by  us,  we  think,  are  fortified  by  the 
authorities.  "  Insurance  brokers  procure  insurance  and  nego- 
tiate between  insurers  and  insured."  Bouvier,  Law  Diet., 
title,  "brokers."  In  Lycoming  Ins.  Co.  v.  Ward,  90  III.  545, 
it  is  said :  "  If  a  party  contracts  with  an  agent  for  an  insurance 
company  for  an  insurance,  and  pays  such  agent  the  premium, 
the  payment  will  be  binding  on  the  company  whether  the 


The  Tebbe  Haute  &  Indianapolis  Railroad  Com- 
pany 

V. 

The  People  of  the  State  op  Illinois,  for  use,  etc. 

Municipal  Corporations — Ordinances — Breach  of— Railroads — Sec,  S7, 
Chap,  114 f  B,  8, — Former  Adjudication — Injury, 

1.  A  jadgment  against  the  plaintiff  in  an  action  brought  to  recover  from 
a  railroiid  company  damages  for  injury  to  certain  property,  is  a  bar  to  a 
recovery  by  him  in  a  subeequent  suit  based  upon  Sec.  87,  Chap.  114,  R.  S. 

[Opinion  filed  October  27, 1891.] 

ToL.  ZU  83 
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agent  pay  over  the  money  or  not.  Bat  if  a  premium  is  paid 
to  a  person  by  the  assured,  knowing  at  the  time  he  was  not  an 
agent  of  the  company,  but  only  a  street  broker,  the  policy  can 
not  be  enforced  unless  he  pays  over  the  money."  ^ 

In  Kings  Co.  Ins.  Co.  v.  Swigert,  11  111.  App.  590,  it  is 
also  said:  ^^One  who  solicits  insurance  of  the  assured,  and 
afterward  procures  a  policy  to  be  issued  by  the  insurer,  is  not 
an  agent  of  the  latter.  Nor  does  the  fact  that  the  insurer 
places  its  policy  in  the  hands  of  the  broker  for  delivery  make 
him  an  agent"  Ben  Franklin  Co.  v.  Weary,  4  HI.  App. 
74,  is  to  the  same  effect  Many  other  cases  in  point  might  be 
cited,  but  we  deem  it  unnecessary.  Our  conclusion  is  that 
the  word  "brokers,"  used  in  the  act,  did  not  mean  or 
"include"  insurance  agents  representing  corporations,  com- 
panies or  associations  engaged  in  insurance  business.  Hence 
no  power  was  conferred  on  appellee  to  enact  and  enforce  said 
ordinance,  and  the  same  is  void.  The  court  erred  in  holding 
the  ordinance  valid,  and  entering  judgment  against  defend- 
ants. The  judgment  is  reversed  and  the  cause  will  not  be 
remanded. 

Judgment  reversed. 


4t  MS 
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Appeal  from  the  Circuit  Court  of  Effingham  County;  the 
Hon.  C.  C.  Booos,  Judge,  presiding. 

Mesers.  Benson  Wood  and  Binehart  &  Weight,  for  appel- 
lant 

Messrs.  Jacob  Zihmebmait  and  J.  N.  Owin,  for  appellees. 

Phillips,  P.  J.  Ljdia  C.  Kelly  brought  suit  against  the 
appellant  before  a  justice  of  the  peace  for  damage  caused  to 
plaintiff's  heifer  by  appellant's  train  within  the  limits  of  the 
village  of  Altamont.  From  the  judgment  of  the  justice  of 
the  peace  the  defendant,  the  Terre  Haute  &  Indiana}x>li6  Rail- 
road Company,  appealed  to  the  Circuit  Court  of  Effingham 
County,  where,  on  trial,  the  verdict  and  judgment  were  for  the 
defendant  That  judgment  stands  unreversed.  After  the 
rendition  of  that  judgment  this  suit  is  brought  by  appellee 
against  appellant  under  Sec.  87,  Chap.  114,  R.  S.,  which  sec- 
tion is  as  follows:  "Whenever  any  railroad  corporation  shall, 
by  itself  or  agents,  run  any  train,  locomotive,  engine  or  car  at 
a  greater  rate  of  speed  in  or  through  the  incorporated  limits 
of  any  city,  town  or  village  than  is  permitted  by  any  ordinance 
of  such  city,  town  or  village,  such  corporation  shall  be  liable 
to  the  person  aggrieved  for  all  damages  done  to  the  person  or 
property  by  such  train,  locomotive,  engine  or  car,  and  the 
same  shall  be  presumed  to  have  been  done  by  the  negligence 
of  said  corporation,  or  their  agents;  and  in  addition  to  such 
penalties  as  may  be  provided  by  such  city,  town  or  village, 
the  person  aggrieved  by  the  violation  of  any  of  the  provisions 
of  this  section,  shall  have  an  action  against  such  corporation 
so  violating  any  of  the  provisions  to  recover  a  penalty  of  not 
less  than  $100,  nor  more  than  $200,  to  be  recovered  in  any 
court  of  competent  jurisdiction,  said  action  to  be  an  action  of 
debt  in  the  name  of  the  people  of  the  State  of  Illinois,  for  the 
use  of  the  person  aggrieved,  but  the  court  or  jury  trying  the^ 
case  may  reduce  said  penalty  to  any  sum  not  less  than  $50, 
where  the  offense  committed  by  such  violation  may  appear 
not  to  be  malicious  or  wilful :  Provided  that  no  such  ordi- 
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nance  shall  limit  the  rate  of  speed  in  case  of  passenger  trains 
to  less  than  ten  miles  per  hour  nor  in  any  other  case  to  less 
than  six  miles  per  hour." 

The  evidence  shows  that  the  Lydia  C.  Kelly,  plaintiff  in  the 
former  suit,  is  the  beneficiary  plaintiff  in  this,  the  same  train 
passing  through  the  same  village,  striking  the  same  heifer  at 
same  time.  The  same  injury  is  involved.  The  judgment  in 
the  case  of  Kelly  v.  The  Terre  Haute  &  Indianapolis  Kailroad 
Co.  is  set  up  in  bar  of  this  action.  In  this  action  plaintiff 
recovered  a  verdict  for  $100.  By  the  adjudication  in  that 
case,  it  was  adjudged  that  Lydia  C.  Kelly,  the  plaintiff,  had  no 
cause  of  action  against  the  defendant;  and  if  there  was  no  cause 
of  action  existing  in  her  favor  by  reason  of  the  injury  she 
can  not  be  said  to  be  aggrieved.  To  maintain  the  action  under 
Sec.  87,  the  person  for  whose  use  the  suit  is  brought  must 
be  a  person  aggrieved  by  reason  of  the  violation  of  the  stat- 
ute, and  for  snch  violation  the  corporation  is  made  liable  for 
"all  damages  done  the  person  or  property"  of  the  person  so 
aggrieved.  The  person  aggrieved  must  sustain  damage  to 
person  or  property.  It  is  argued,  however,  that  the  person 
aggrieved  may  recover  the  penalty  regardless  of  his  right  to 
recover  damages,  and  the  case  of  Chicago  &  Eastern  Illinois 
fl.  E.  Co.  V.  The  People,  etc.,  24  111.  App.  662,  is  cited  as 
sustaining  that  position.  We  do  not  consider  it  necessary  to 
decide  that  point  farther  than  called  upon  by  the  facts  pre- 
sented by  this  record.  In  the  case  of  Kelly  v.  the  appellant, 
evidence  of  the  speed  of  train,  the  injury,  and  of  the  ordi- 
nance and  amount  of  damage,  was  offered. 

In  that  case  there  was  no  attempt  to  prove  negligence  in 
any  other  way  than  by  showing  the  injury  occurred  within  the . 
limits  of  an  incorporated  village  and  the  train  was  running  at  a 
prohibited  rate  of  speed.  In  both  cases  the  injury  is  shown  to 
be  the  same.  In  that  case,  as  in  this,  the  rate  of  speed  of  the 
train  and  the  ordinance  was  material  testimony.  In  that  case, 
as  in  this,  an  adjudication  was  sought  to  be  had,  in  which  the 
court  was  called  upon  to  determine  whether  the  rate  of  speed 
was  gi-eater  than  that  prohibited  or  whether  there  was  a  valid 
ordinance  limiting  the  rate  of  speed,  or  whether  the   plaintiff 
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was  injured  in  person  or  profiertj.  In  both  cases  the  same 
proportions  must  be  determined.  When  determined  it  must 
be  held  a  bar  to  a  second  snit  The  relation  of  Ljdia  C.  Kellj 
to  this  suit  is  as  the  beneficial  plaintiff;  if  a  recovery  is  had 
she  has  the  entire  benefit  of  it.  The  injury  to  her  property, 
as  an  aggrieved  person,  must  exist  to  authorize  a  recovery  in 
the  case.  She  therefore  stands  as  the  plaintiff  in  this  case. 
When,  however,  she  selects  her  form  of  action  as  an  action 
against  appellant  for  negligently  injuring  her  property,  and  it 
is  adjudged  that  she  is  not  aggrieved  by  the  defendant,  that 
judgment  is  a  bar  to  a  recovery  under  Sec.  87,  Chap.  114,  R  S. 
The  judgment  is  reversed  and  cause  remanded. 

Jieversed  aiid  remanded. 


TFRie  Mark  Cline 

50    262 

*  51   Kg  y. 

78  Sm     The  Toledo,  St.  Louis  &  Kansas  City  Eailroad 
83  3^1  Company. 

1.  A  bill  of  exceptions  tnuBt  be  signed  and  sealed. 

2.  IJnleflS  there  is  a  bill  of  exceptions  embodyinflf  the  rulings  of  tbe  conrt, 
and  all  the  evidence  introduced  on  a  given  trial,  and  the  motion  for  a  new 
trial,  together  with  the  exceptions  to  rulings  of  the  court,  this  court  cannot 
consider  a  given  appeal. 

[Opinion  filed  October  27,  1891.] 

In  ehrob  to  the  Circuit  Court  of  Fayette  Countj;  the  Hon. 
Jacob  Foukb,  Judge,  presiding. 

Messr&  F.  M.  Guinn  and  Chables  W.  Dean,  for  plaintif 
in  error. 

Messrs.  H.  A.  Neal  and  James  M.  Albebt,  for  defeudant 
in  error. 


I 
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6r££N,  p.  J.  This  was  an  action  brought  by  appellant 
against  appellee  to  recover  for  personal  injuries.  The  verdict 
and  judgment  were  for  defendant  The  record  contains  what 
purports  to  be  a  bill  of  exceptions,  but  it  is  unsigned,  and  the 
certificate  of  the  clerk  appearing  immediately  after  it,  is  that 
the  foregoing  is  a  true,  perfect  and  complete  transcript  of  the 
record  in  the  cause.  A  bill  of  exceptions  must  be  signed  and 
sealed,  and  in  this  case,  by  the  judge  who  tried  the  cause. 
Without  this  it  has  no  validity.  The  errors  assigned,  chal- 
lenge the  correctness  of  the  rulings  of  the  court  in  the  prog- 
ress of  the  trial,  and  also  the  verdict  of  the  jury,  for  the  reason 
the  evidonce  did  not  warrant  it.  These  errors  we  can  not 
consider  in  the  present  state  of  the  record.  Unless  there  is  a 
bill  of  exceptions  embodying  the  rulings  of  the  court,  and  all 
the  evidence  introduced  on  the  trial,  and  the  motion  for  a  new 
trial,  together  with  the  exceptions  to  rulings  of  the  court,  we 
have  no  means  for  determining  whether  the  errors  are  well 
assigned  or  not     The  judgment  is  affirmed. 

Judgment  affirmed. 


41  '617 


City  of  Vandalia 

V.  1  60    545 

Mary  A.  Husa 

Municipal  Corpofationa — Negligence  qf^Un guarded  Hole  in  Street^ 
Shavings — Personal  Injuries — Contributory  Negligence, 

1.  A  municipal,  corporation  is  liable  to  respond  in  damagren  to  persons 
injnred,  while  in  tiie  exercise  of  ordinary  care,  in  consequence  of  its  negrli- 
gence  in  permitting  dangerous  obstructions  to  remain  upon  its  public 
streets. 

2.  Such  corporations  must  use  reasonable  care  to  keep  their  streets  and 
alleys  in  reasonably  safe  repair  and  condition  for  the  use  of  the  public  A 
failure  to  perform  this  duty  is  negligence  for  which  an  action  may  be  main- 
tained by  a  person  injured  thereby,  and  exercising  ordinary  care  for  his  own 

safety. 

3.  The  question  as  to  whether,  in  a  given  case,  an  obstruction  in  a  high- 


518  Appellate  Courts  of  Illinois. 

Vol.  41.]  City  of  Vandalia  v.  Hum. 

way  was  of  a  character  likely  to  frigrbten  gentle  horses  carefully  driven,  is 
one  of  fact,  to  be  determined  by  the  jury  from  a  consideration  of  all  the 
evidence  touching^  the  character,  location  and  surroundings  of  the  obstruc- 
tion at  the  time  of  the  accident. 

4.  This  court  declines,  in  view  of  the  evidence,  to  interfere  with  a  ver- 
dict for  the  plaintiff  in  an  action  brought  to  recover  from  a  municipality  for 
personal  injuries  alleged  to  have  been  suffered  through  its  negligence  in 
suffering  an  unguarded  hole  to  remain  open  in  one  of  its  streets,  and  a  pile 
of  shavings  to  be  thereon. 

[Opinion  filed  October  27,  1891.] 

Appeal  from  the  Circuit  Court  of  Faj'ette  County;  the  Hon. 
J.  J.  Phillips,  Judge,  presiding^. 

Meesrs.  John  A.  Bingham  and  Farmer  &  Brown,  for  appel- 
lant 

Messrs.  Hbnrt  &  Quinn,  for  appellee. 

Green,  P.  J.  Appellee  brought  tliis  action  to  recover 
damages  for  personal  injuries  averred  to  have  resulted  from 
the  negligence  of  appellant  in  permitting  a  deep  large  hole  to 
be  made  in  its  public  street,  and  sutferiug  the  same  to  remain 
open  and  unguarded,  and  at  the  same  time  permitting  a  large 
pile  of  shavings  to  remain  on  the  other  side  of  the  street,  of  a 
shape  and  character  that  would  be  likely  to  frighten  and 
render  unmanageable  reasonably  gentle  horses  traveling  on 
said  street  That  while  plaintiff  was  traveling  upon  said 
street  in  a  vehicle  drawn  by  a  quiet,  gentle  horse,  and  in  the 
exercise  of  due  care  and  caution,  the  horse  became  frightened 
at  said  pile  of  shavings  and  suddenly  surged  or  ran  backward, 
and  threw  the  plaintiff  and  vehicle  down  into  said  hole  and 
the  horse  fell  upon  her  and  thereby  she  received  the  injuries 
complained  of.  The  plea  of  "  not  guilty  "  was  interposed,  and 
upon  the  issue  joined  thereon  the  cause  was  tried.  The  jury 
found  defendant  guilty  and  assessed  plaintiff's  damages  at  $500. 
Defendant's  motion  for  a  new  trial  was  overruled.  Judgment 
was  entered  for  plaintiff  on  the  verdict,  and  to  reverse  this  judg- 
ment defendant  appealed  and  brings  up  the  record  for  review. 
Five  reasons  are  urged  for  reversing  this  judgment: 
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"  First.  Tlie  plaintiff  knew  this  street,  having  gone  over  it 
in  the  morning  prior  to  the  injury  in  the  afternoon,  where  the 
same  obstacles  were  which  he  says  caused  tlie  injury. 

"  Second.  That  at  the  time  the  injury  occurred  the  appel- 
lee^s  husband,  in  whose  care  she  had  placed  herself,  was 
driving  in  a  careless  and  reckless  manner,  and  was  not  exercis- 
ing that  degree  of  care  and  caution  that  it  was  his  duty  to 
have  exercised. 

"Third.  A  municipal  corporation  is  not  responsible  for 
every  accident  that  may  occur  within  its  corporate  limits. 

"  Fourth.  That  said  Fifth  street  and  the  one  crossing  it  were 
not  in  an  unsafe  and  dangerous  condition  for  the  public  to 
travel  thereon  witli  wagons,  buggies,  or  other  vehicles  drawn 
by  teams  of  horses  or  other  animals. 

"  Fifth.  That  there  was  no  obstruction  in  and  upon  Fifth 
street  that  would  frighten  a  docile  horse  or  one  of  ordinary 
gentleness." 

The  evidence  in  regard  to  plaintiff's  knowledge  of  the  street 
is,  that  she  and  her  husband  came  into  Vandalia  on  the  morn- 
ing of  the  day  of  the  accident  upon  the  street  along  where  it 
occurred,  and  neither  of  them  noticed  tlie  pile  of  shavings. 
That  the  husband  had  not  l)een  in  the  city  for  a  period  of  six 
weeks  before  the  injury,  had  never  seen  the  pile  of  shavings 
before,  and  was  not  in  the  habit  of  visiting  the  city  very  often. 
It  thus  appears  that  neither  plaintiff  nor  her  husband  had 
notice  or  knowledge  of  the  obstruction  that  frightened  the 
iiorse,  and  were  not  familiar  with  the  street.  These  beinff 
the  facts,  the  first  reason  assigned  for  reversal  is  not  supported 
by  the  evidence,  nor  are  the  authorities  cited,  in  point.  The 
second  reason  is  not  sustained  by  the  evidence.  Both  husband 
and  wife  testified  he  was  driving  along  in  a  prudent,  careful 
manner,  at  a  moderate  trot,  when  suddenly  and  unexpectedly, 
the  horse  became  frightened  at  the  pile  of  shavings,  backed 
rapidly  toward  the  hole,  and  in  spite  of  the  husband's  efforts 
to  prevent  it,  precipitated  the  vehicle  and  plaintiff  into  the 
hole  and  fell  upon  her.  Doyle,  a  witness  who  saw  the  acci- 
dent, corroborates  their  testimony  in  tliis  regard.  The  testi- 
mony of  the  two  witnesses  Dougherty  and  K.lasing,  called  by 
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defendant,  and  referred  to  in  defendant's  printed  argninent, 
did  not,  in  oar  judgment,  overconne  the  evidence  of  plaintiff 
and  her  husband  and  the  witness  Dojie,  or  establish  the  fact 
tbat  the  hasband  was  driving  in  a  careless  or  reckless  manner, 
and  was  not  exercising  the  care  and  caution  at  the  time  of  the 
accident  which  the  law  required.  Hence  the  insistance  that  the 
husband^s  contributory  negligence  should  bar  a  recovery,  is 
not  supported  by  the  proof. 

It  is  true  as  suggested  in  the  third  reason,  that  a  municipal 
corporation  is  not  responsible  for  every  accident  that  may  oc- 
cur within  its  corporate  limits.  But  it  is  liable  to  respond  in 
damages  to  pei-sons  injured  while  in  the  exercise  of  ordinary 
care,  in  consequence  of  its  negligence  in  permitting  dangerous 
obstructions  to  remain  upon  its  public  streets.  Municipal 
corporations  are  by  law  given  control  of  the  streets  and  alleys 
within  the  limits  thereof,  and  have  the  power  to  provide 
means  to  keep  the  same  in  reasonably  safe  condition  and  re- 
pair. Hence  arises  the  duty  imposed  by  law  upon  such  cor- 
porations in  this  State,  to  use  reasonable  care  to  keep  its  streets 
and  alleys  in  reasonably  safe  repair  and  condition  for  the  use 
of  the  public.  A  failure  to  perform  this  duty  is  negligence 
for  which  an  action  may  be  maintained  by  a  person  injured 
thereby,  and  exercising  ordinary  care  for  his  own  safety. 

The  fourth  reason  given  is  that  Fifth  street  and  tlie  one 
crossing  it  were  not  imsafe  or  dangerous  for  the  public  to 
travel  on  with  wagons,  etc.  This  involves  a  question  of  fact 
and  there  was  abundant  evidence  heard  by  the  jury  to  justify 
the  finding  that  one  of  these  streets,  at  least,  was  in  a  very  un- 
safe and  dangerous  condition  for  the  public  to  ti'avel  over  at 
the  time  plaintiff  was  injured. 

The  fifth  reason  is  based  on  the  assumption  that  the  pile  of 
shavings  which  frightened  the  horse  of  plaintiff's  husband, 
would  not  frighten  a  docile  and  gentle  horse.  This  pile  of 
shavings,  which  some  of  the  witnesses  say  was  three  or  four 
feet  high,  and  there  was  about  a  wagon  load  in  it,  and  other 
witnesses  describe  as  not  more  than  two  feet  high  and  consist- 
ing of  a  wheelbarrow  load  or  a  big  armful,  was  phiccd  by  the 
defendant  within  a  few  feet  of  the  west  side  of  the  traveled 
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track  in  the  public  street,  and  had  been  there  several  weeks 
when  plaintiff  was  injured.  Diagonally  across  the  street  and 
about  sixty  feet  distant,  was  the  hole  into  which  plaintiff  was 
thrown.  This  hole  was  also  within  a  few  feet  of  said  traveled 
track  on  tlie  east  side  of  the  track,  with  almost  perpendicular 
side  next  said  track,  and  from  six  to  ten  or  twelve  feet  deep 
and  twelve  feet  across,  and  ten  to  twenty  feet  long.  The 
traveled  track  between  the  pile  of  shavings  und  this  hole, 
was  about  twenty-six  feet  wide.  Just  after  passing  this  hole, 
the  horse  was  undoubtedly  frightened,  and  by  this  pile  of 
shavings  located  right'  near ^ the  side  of  the  track. 

The  horse  was  nine  years  old  and  gentle  and  docile,  and 
plaintiff's  children  were  in  the  habit  of  driving  it.  But  it  is  . 
said  by  counsel  for  appellant,  two  primary  questions  arise; 
whether  the  obstrnctfon  did  frighten  the  horse,  and,  whether 
it  was  of  a  character  likely  to  frighten  gentle  horses  carefully 
driven.  An  affirmative  answer  to  the  first  question  must  be 
given,  if  the  evidence  is  entitled  to  any  credit.  Upon  that 
question  no  doubt  can  be  entertained.  The  second  question 
was  one  to  be  determined  by  the  jury,  from  a  consideration  of 
all  the  evidence  touching  the  character,  location  and  surround- 
ings of  the  obstruction  at  the  time  of  accident,  together  with 
the  fact  that  a  gentle  horse,  carefully  driven,  was  frightened 
by  it.  The  jury  were  justified  by  the  evidence  in  finding 
affirmatively  upon  the  second  question.  The  close  contiguity 
of  this  pile  of  shavings  to  a  narrow  traveled  track,  over  and 
along  which  teams  were  obliged  to  pass,  and  the  actual  effect 
in  frightening  the  horse  in  question,  furnished  suflScient 
grounds  to  believe  the  obstruction  was  likely  to  frighten 
gentle  horses  carefully  driven. 

We  have  examined  the  record  and  discover  no  reason  for 
disturbing  the  verdict.  The  court  did  not  err  in  its  ruling 
upon  the  admission  of  evidence,  and  the  instructions  given  on 
behalf  of  plaintiff  were  applicable  to  the  facts  and  stated  the 
law  correctly. 

The  instructions  requested  on  behalf  of  defendant,  which 
the  court  refused  to  give  the  jury,  were  properly  refused. 
In  each  of  them  the  jury  was  told,  if  the  street  in  question 
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was  in  a  condition  to  be  reasonably  safe  for  travel  at  the  time 
and  place  of  injury,  the  city  was  not  liable,  ignoring  entirely 
the  material  addition — "with  the  obstructions  complained  of 
then  and  there  upon  it." 

It  was  not  the  condition  of  the  street  alone  that  caused  the 
accident,  but  the  dangerous  obstructions  permitted  to  remain 
near  the  traveled  track.  The  jury  would  have  been  misdi- 
rected and  n>is1ed  by  these  instructions  had  they  been  given. 
No  ground  for  reversing  this  judgment  is  disclosed  by  the 
record  and  it  is  tlierefore  affirmed. 

Jvdgment  affirmed. 

Justice  Phillips  took  no  part  in  the  decision  of  this  case. 


The  East  St.  Louis  Connecting  Railway  Company 

V. 

Catharine  Dwyer,  Administratrix,  etc. 

Master  and  Servant — Hailrond^ — Negligence  of— Personal  Injuries — 
Defective  Jack- screw  —Instructions, 

1 .  In  personal  injury  canes,  the  cause  of  the  death  is  a  fact  to  be  found 
by  the  jury;  not  a  presumption  of  law  to  be  declared  by  the  court. 

2.  In  Buch  case  a  declaration  which  chargfes  that  plaintiff  wan  injured 
by  the  negligence  of  defendant's  servants,  without  alleging  that  they  are 
not  the  plaintiff*R  fellow-servants,  is  not  sufficient  to  support  a  verdict;  and 
the  omiiisiou  to  make  such  allegation  is  not  cured  by  verdict. 

[Opinion  filed  October  27,  1891.] 

Appeal  from  the  City  Court  of  East  St.  Louis,  Illinois;  the 
Hon.  B.  H.  Canby,  Judge,  presiding. 

Mr.  Chaeles  W.  Thomas,  for  appellant 

Messrs.  Bennett    &    Eamsay    and   A,    E.    Tatloe,  for 
appellee. 
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Gbeen,  p.  J.  Appellee,  as  administratrix  of  her  deceaBed 
hnsband,  brought  this  suit  under  the  statute,  to  recover  dam- 
ages for  his  death,  alleged  to  liave  resulted  from  the  negli- 
gence of  appellant  in  furnishing  him  with  a  defective  jack- 
screw  to  use  in  raising  and  repairinor  cars.  By  reason  of  its 
defective  condition  it  is  averred  the  cogs  and  bolts  gave 
way  while  deceased  was  using  it  to  support  the  weight  of  a 
car,  and  the  Jever  and  handle  were  thus  caused  to  strike  him 
on  the  head  and  body,  and  thereby  he  was  so  injured  that  ho 
died. 

The  verdict  of  the  jury  was  for  $4,000  damages.  Defend- 
ant moved  for  a  new  trial,  which  motion  was  overruled,  and 
then  entered  its  motion  in  arrest  of  judgment,  which  was  also 
overruled.  The  court  rendered  judgment  for  plaintiff  for  the 
amount  of  damages  assessed,  and  thereupon  defendant  took 
this  appeal. 

In  the  state  of  the  proof  disclosed  by  the  record,  the  jury 
should  have  been  accurately  instructed. 

The  court  erred  to  the  prejudice  of  defendant  in  giving  the 
jury  the  following  instnictions  on  behalf  of  plaintiff: 

"  1.  If  the  jury  find  from  the  evidence  that  the  deceased, 
James  Dwyer,  was  injured  by  a  wound  in  the  face,  and  that 
said  wound  was  the  direct  cause  of  producing  erysipelas  that 
caused  the  death  of  said  James  Dwyer,  then  said  wound  was 
in  law  the  cause  of  the  death  of  said  James  Dwyer." 

"3.  The  court  instructs  the  jury  that  if  the  deceased,  James 
Dwyer,  was  in  the  employment  of  the  defendant,  and  if  it  was 
a  part  of  his  duty  under  his  employment  to  use  the  jack-screw 
mentioned  in  the  evidence  in  raising  and  lowering  cars  or  parts 
thereof,  then  it  was  the  duty  of  the  defendant  and  its  serv- 
ant or  agent  furnishing  said  appliance  to  said  Dwyer,  by 
defendant's  authority,  to  have  used  ordinary  care  to  have  fur- 
nished said  Dwyer  with  an  appliance  reasonably  and  ordinarily 
sufficient  and  suitable  for  said  Dwyer  to  use  in  the  discharge 
of  his  duty." 

By  the  first  instruction  the  jury  were  informed,  if  deceased 
was  injured  by  a  wound  that  was  the  direct  cause  of  the 
disease  of  which  he  died,  then  in  law  said  wound  was  the 
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cause  of  his  death.  No  reference  is  made  to  the  instrumenij 
or  means  whereby  he  was  injured.  In  this  instruction  the 
material  averment  that  the  lever  of  a  defective  jack-screw 
inflicted  the  wound,  is  entirely  ignored.  If  his  injury, 
and  death  resulting  therefrom,  was  not  so  caused,  there 
could  be  no  recovery.  Yet,  by  this  instruction,  the  jury 
would  probably  understand  that  the  proof  of  said  material 
averment  was  not  essential.  Furthermore,  the  cause  of 
death  was  a  conclusion  of  fact  to  be  found  by  the  jury; 
not  a  presumption  of  law  to  be  declared  by  the  court.  By 
plaintiffs  third  instruction,  the  jury  were  told  it  was  the 
duty  of  defendant,  and  its  servant  or  agent  furnishing  the 
jack-screw  to  deceased  by  defendant's  authority,  to  have  used 
ordinary  care  to  have  furnished  him  an  appliance,  reasonably 
and  ordinarily  sufficient  and  suitable  for  him  to  use  in  the  dis- 
charge of  his  duty.  The  evidence  did  not  warrant  tlie  giving 
of  this  instruction.  Scott,  the  man  who  brought  this  jack- 
screw  from  the  tool  house,  was  not  directed  or  authorized  by 
defendant's  servant  or  agent,  to  select  or  use  it;  but  with  full 
knowledge  of  its  defective  character,  selected  it  from  among 
others  free  from  defects,  for  the  reason,  as  he  testified,  *^  it 
was  more  speedy."  If  deceased  was  injured  while  using  it, 
the  wilful  negligence  of  Scott  in  making  such  selection  and 
bringing  the  defective  appliance  to  the  place  where  it  was 
used  by  deceased,  and  without  orders  or  direction  given  him 
to  bring  it,  brought  about  the  accident.  This  instruction 
ought  not  to  have  been  given. 

There  is  another  reason,  also,  requiring  the  reversal  of  this 
judgment.  It  is  averred  in  the  declaration  that  the  injury  to 
deceased,  resulting  in  his  death,  was  caused  by  the  use  of  a 
jack-screw  in  a  defective  condition,  negligently  furnished  to 
him  by  defendant's  agents  in  such  defective  condition,  but  it 
is  not  therein  averred  that  these  agents  were  not  the  fellow- 
servants  of  deceased.  In  the  case  of  Joliet  Steel  Co.  v. 
Shields,  25  N.  E.  Eep.  569,  the  court  held,  that  in  an 
action  by  a  servant  against  his  master  for  personal  injuries,  a 
declaration  which  charges  that  plaintiff  was  injured  by  the 
negligence  of  defendant's  servants,  without  alleging  that  they 
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were  not  plaintiff  8  fellow-servants^  is  not  sufficient  to  support 
a  verdict,  and  the  omission  to  make  such  allegation  is  not 
cured  by  verdict  If  the  rule  and  principle  laid  down  in  that 
case  applies  to  the  case  at  bar,  with  the  declaration  in  like 
condition,  and  we  perceive  no  reason  to  the  contrary,  tiie 
verdict  should  have  been  set  aside  and  no  judgment  thereon 
ought  to  have  been  entered.  For  the  errors  indicated  the 
judgment  is  reversed  and  the  cause  remanded. 

Heversed  and  remanded. 


Henry  Horn 

V. 

Charles  Thimmig. 


Banks — Deposit — Recovery  qf. 

1.  Where  in  a  given  cane  there  was  no  error  in  the  mlinsp)  of  the  trial 
court,  and  no  erroneous  instructions  were  given,  and  the  evidence  was  con- 
flicting upon  the  material  questions  in  the  case,  the  verdict  of  the  jury  must 
prevail. 

2.  In  an  action  brought  to  recover  an  amount  alleged  to  be  deposited 
with  and  due  from  a  private  banker,  the  defendant  contending  that  the 
greater  portion  thereof  had  been  paid  out  for  the  plaintiff  in  the  purcba-c^e 
of  certain  stock,  and  that  the  same  had  been  properly  charged  to  him.  the 
evidence  being  sharply  conflicting,  this  court  declines,  in  view  of  the  evi- 
dence, to  interfere  with  the  judgment  for  the  plaintiff. 

[Opinion  filed  October  27,  1891.] 

Appeal  from  the  Circuit  Court  of  Perry  Countyj  the  Hon. 
B.  R.  BcTRBouGHS,  Judgc,  presiding. 

Mr.  S.  G.  Pabks,  for  appellant 

Mr.  R  W.  S.  Whkatlky,  for  appellee. 

Orebn,  p.  J.    This  was  a  suit  in  assumpsit  brought  by 
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appellee  against  appellant.     Tlie  declaration  contained  tlie 
common  counts,  and  defendant  pleaded  the  general  iesne. 

The  jury  returned  a  verdict  for  plaintiff,  and  assessed  his 
damages  at  $200.77.  Defendant's  motion  for  a  new  trial  was 
overruled,  and  judgment  was  entered  on  the  verdict.  To 
reverse  this  judgment  defendant  took  this  appeal.  We  dis- 
cover no  error  in  the  admission  of  the  testimony  objected  to 
upon  the  cross-examination  of  appellant  The  only  question  to 
which  objection  was  made  was  this:  "How  long  have  you 
been  doing  a  general  business  in  Du  Quoin,  Mr.  Horn  ? "  The 
answer  was,  "I  expect  I  have  been  in  Du  Quoin  ovei'  thirty 
years."  This  evidence  was  proper,  and  the  admission  of  it 
worked  no  injury  to  appellant  that  we  can  discover.  The 
instruction  given  for  plaintiff,  claimed  to  bo  erroneous,  reads 
as  follows:  "The  court  instructs  the  jury  that  if  you  believe 
from  the  evidence  that  the  defendant  is  indebted  to  the 
plaintiff  in  any  sum,  then  you  should  find  for  the  plaintiff  and 
fix  the  amount  at  such  sum  as  you  find  due."  This  is  objected 
to  upon  the  ground  that  the  jury  are  not  by  it  required  to 
base  their  belief  upon  a  preponderance  of  the  evidence,  but 
merely  upon  the  evidence.  We  find  by  examining  the  record 
that  the  court  gave  at  least  five  instructions  for  defendant,  in 
each  of  which  the  jury  are  told,  plaintiff  must  prove  his  case 
by  a  preponderance  of  the  evidence  before  he  could  recover. 
The  jury  could  not  have  been  misled  by  said  instruction  given 
for  plaintiff,  and  it  was  not  error  to  give  it. 

The  only  other  ground  urged  for  reversal  is  that  the  evi- 
dence does  not  sustain  the  verdict. 

It  appears  that  appellant  was  a  banker  and  appellee  depos- 
ited with  him,  and  claims  as  his  cause  of  action,  a  balance  due 
hiul  of  $200.77,  which  was  the  amount  he  recovered.  Appel- 
lant claims  that  he  paid  $200  for  appellee  to  one  Wiley,  for 
stock  in  a  creamery  association  bought  by  appellee,  and  prop- 
erly charged  that  sum  against  him,  leaving  a  balance  of  sev- 
enty-seven cents  to  his  credit.  Appellee  testified  that  appel- 
lant was  indebted  to  him  in  the  sum  of  $200.77;  that  before 
bringing  suit  he  demanded  payment  of  that  sum  and  appellant 
refused  to  pay,  and  it  remained  due  and  unpaid  ;  that  appel- 
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lant  charged  him  with  $200  for  the  stock  above  mentioned 
that  was  not  his  stock ;  that  appellant  told  him  to  go  and 
buy  the  stock  of  Wiley  and  he  would  take  it;  that  he  never 
saw  the  stock,  and  never  voted  it.  Horn  testified  appellee 
bought  the  stock  from  Wiley  and  deposited  it  in  the  bank  as 
collateral  security;  that  he  never  authorized  appellee  to  buy 
the  stock  as  his  agent  or  otherwise.  He  was  asked,  "You 
never  claimed  to  own  the  stock?"  and  answered,  "He  repre- 
sented the  stock.  He  voted  and  represented  the  stock."  On 
cross-examination  appellant  testified  in  answer  to  the  question, 
"Did  Mr.  Thimmig  bring  the  stock  to  the  bank?"  "He  made 
arrangements  with  Mr.  Wiley  to  bring  the  stock  there,  and 
WiTey  brought  it  there  and  drew  the  money.  The  stock 
was  left  there  as  collateral."  He  also  testified  when  the  stock 
was  deposited  with  him,  he  did  not  charge  the  price  paid  to 
the  account  of  appellee,  or  malce  any  memorandum  of  it  on 
the  hook.  That  the  stock  was  not  bought  in  Thimmig's  name, 
but  in  his  own  name;  and  to  the  question,  "  What  was  said 
between  you  and  Mr.  Thimmig  with  reference  to- this  transfer 
between  you  and  him?"  he  answered,  "He  refused  to  take 
it.  He  said  it  was  not  his  stock."  It  also  appears  Thim- 
mig did  own  five  shares  of  stock  in  this  association  which  he 
bought  of  Mr.  Pope.  Witnesses  were  also  introduced  by  de- 
fendant to  prove  that  appellee  claimed  to  own  ten  shares  of 
this  stock  and  voted  it.  Hall  testified  appellee  owned  ten 
shares,  as  he  understood  it;  that  he  claimed  ten  shares,  and 
voted  it  once  at  stockholders'  meeting. 

On  cross-examination  this  witness  testified  he  knew  nothing 
about  what  the  records  showed  appellee  owned.  That  he  sim- 
ply understood  from  the  general  conversation  among  the  direct- 
ors and  stockholders,  that  appellee  had  that  much  stock.  He 
got  that  idea  from  the  general  talk.  Omstott  testified  appel- 
lee claimed  to  own  ten  shares  of  stock.  He  bought  five  shares 
of  stock  from  Mr.  Pope,  and  then,  as  witness  understood,  he 
purchased  five  more  shares  from  Mr.  Wiley,  making  ten  shares 
that  he  represented.  That  he  had  no  recollection  of  appellee's 
voting  ten  shares  more  thap  one  time.  That  the  records  did 
not  state  that  appellee  held  the  stock.    Did  not  ever  notice 
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who  this  Wilej  stock  was  indorsed  to.     It  was  shovm  to  liiiu 
on  the  street  by  Mr.  Horn. 

X  significant  circumstance  in  this  case  is  that  Mr.  Wiley  was 
not  introduced  as  a  witness  on  behalf  of  defendant.  He  must 
have  known  all  the  facts  and  could  have  given  valuable  testi- 
mony touching  the  controverted  question  of  the  ownership  of 
this  stock.  His  absence  was  not  explained  or  any  reason  given 
why  his  testimony  could  not  be  procured.  It  was  not  incum- 
bent upon  the  plaintiff  to  produce  him,  because  defendant  had 
been  told  by  plaintiff  that  he,  plaintiff,  did  not  own  and  would 
not  take  the  stock,  or  allow  the  price  of  it  as  a  credit  to  defend- 
ant, and  thereby  he  cast  upon  the  latter  the  burden  of  proving 
it  was  paid  for  plaintiff  and  at  his  request  This  circumstance 
was  probably  given  some  weight  by  the  jury  in  the  considera- 
tion of  the  case.  This  case  is  one  in  which  there  was  no  error 
in  the  rulings  of  the  trial  court  and  no  erroneous  instmctions 
were  given,  to  the  prejudice  of  plaintiff;  and  the  evidence  was 
conflicting  upon  the  material  question  in  the  case.  The  jury 
settled  this  conflict  in  favor  of  appellee,  as  it  was  their  province 
to  do,  and  repeated  decisions  of  this  court  and  the  Supreme 
Court  lay  down  the  rule  that  under  the  circumstances  above 
stated,  the  verdict  will  not  be  disturbed.     The  judgment  is 

affii'med. 

Judgment  qfirmecL 


William  P.  Launtz 

*^      V. 

Geobge  O.  Helleb. 


Praefiee. 

1.  The  judgment  of  a  court  is  not  to  be  eon^rbt  in  tbe  minutes  and  memo* 
randa  which  the  judge  makes  upon  his  own  docket,  kept  by  him  for  his  own 
convenience,  to  see  that  the  clerk  makes  up  the  record  accurately,  and  which 
the  law  does  not  require  him  to  keep. 

2.  This  court  dismisses  the  appeal  in  the  case  presented,  for  the  reason 
that  no  transcript  of  the  record  of  any  judgment  by  the  trial  court  appears 
in  the  record  herein. 
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[Opinion  filed  October  27,  1891.] 

Appeal  from  the  City  Court  of  Alton,  Illinois;  the  Hon. 
James  E.  Dunnegan,  Judge,  presiding. 

Mr.  William  P.  Launtz,  jpro  se. 

Mr.  Alex.  Flannioan,  for  appellee. 

Green,  P.  J.  This  appeal  must  be  dismissed  for  the  reason 
that  no  transcript  of  the  record  of  any  judgment  by  the  City 
Court  of  Alton  appears  in  this  record.  Hence  this  court  is 
not  advised  that  a  judgment  was  rendered  against  appellant 
from  which  an  appeal  would  lie.  This  is  the  condition  of  the 
record  filed  in  tliis  court. 

First :  The  convening  order  of  the  City  Court  of  Alton, 
February  term,  1891. 

Second:  The  convening  order  of  the  City  Court  of  East 
St.  Zouisy  August  terra,  1890. 

Third:  The  motion  of  plaintiff  for,  and  order  of  last 
named  court  granting  change  of  venue  of  the  cause  to  the 
City  Court  of  Alton. 

Fourth:  Certificate  of  the  clerk  of  the  City  Court  of  East 
St.  Louis  certifying  that  the  copy  of  order  for  change  of 
venue  in  transcript  was  true  and  correct,  and  the  papers  trans- 
mitted were  all  the  papers  in  the  cause.  Immediately  after 
which  appears  this  statement:  "Verdict  of  Jury,  Alton,  Feb- 
ruary 4,  1891.  We,  the  jury  in  the  case  of  Wm.  P.  Launtz 
V.  George  G.  Heller,  find  for  the  defendant,"  and  tlie  signa- 
tures of  the  jurors.  This  is  followed  next  by  these  statements 
in  this  form: 

"  The  Judgment" 
"of  the  Judge  of  tlie  City  Court  of  Alton." 

"  Motion  for  new  trial;  iiiotion  for  new  trial  overruled." 

"  Judgment  for  defendant  on  verdict"  ' 

"  February  13th,  appeal  prayed  and  allowed,  bond  in  the 
sum  of  one  hundred  dollars  ($100)  with  securities  to  be  ap- 
proved by  the  clerk  to  be  filed  in  eighteen  days,  and  bill  of 
exceptions  to  be  filed  in  eighteen  days." 

Vol.  XU  84 
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Which  statomenta,  with  the  exception  of  the  words  inter- 
polated, "  The  judgment  of  the  judge  of  the  City  Court  of 
Alton,"  are  evidently  the  minutes  of  the  judge  trying  the  cause, 
and  are  not  the  transcript  of  a  judgment  entered  of  record. 

The  only  other  reference  to  a  judgment,  appears  in  the  bill 
of  exceptions.  The  judgment  of  a  court  is  not  to  be  sons^lit 
in  the  minutes  and  memoranda  which  the  judge  makes  upon 
his  own  docket,  kept  by  him  for  his  own  convenience,  to  see 
that  the  clerk  makes  up  the  record  accurately,  and  which  the 
law  does  not  require  him  to  keep.  McCormick  v.  Wheeler, 
36  111.  114;  Sattler  v.  The  People,  69  III.  68.  The  appeal  is 
dismissed. 

Appeal  disfnissed. 


The  Cleveland,  Cincinnati,  Chicago  &  St.  Louis 

Railway  Company 

V. 

John  Doeee,  Administrator. 

Railroads — Negligence — Personal  Injuries — Exeessire  Bate  of  Speed^ 
Ordinance — Signals — Flagman — Removal  of  Cause  to  Federal  Court — 
Practice. 

1.  A  petition  bj  a  defendant  corporation  thai  a  suit  against  it  may  be 
removed  to  the  United  States  Circnit  Court,  should  set  forth  that  the  plaint- 
iff was  a  citizen  of  the  State  in  which  the  suit  was  brought.  It  is  not 
enough  to  nay  that  he  is  a  resident. 

2.  In  iiersonul  injury  cases  evidence  as  to  precautions  taken  by^  the 
defendant  after  the  injury,  should  not  ordinarily  be  admitted. 

3.  A  railroad  company  muflt  exercise  ordinary  care  in  view  of  the  cir- 
cumstances of  the  case,  in  running  its  trains  over  crossings  in  thickly  settled 
places  and  where  the  view  of  approaching  trains  is  obstructed. 

4.  A  defendant  may  properly  request  that  the  jury  in  a  given  case  be 
required  to  answer  definitely  an  interrogatory  submitted  on  behalf  of  the 
plaintiff  without  asking  it  on  its  own  behalf. 

5.  In  the  case  presented,  this  court  holds  as  erroneous  the  refuRaf  to 
require  the  jury  to  return  a  specific  catagorical  finding  of  "yes  '*  or  •'  no  " 
to  a  special  interrogatory  submitted  by  the  court,  they  having  previously 
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answered,  "DonHknow/*  the  interrogatory  calling  for  a  finding  of  an  ulti- 
mutel  and  not  an  evidentiary,  fact. 

6.  This  court  also  holds  that  the  mere  shifting  of  the  burden  of  proving 
the  want  of  reasonable  care  upon  the  part  of  the  person  killed,  upon  the 
defendant,  does  not  lessen  or  affect  the  materiality  of  a  failure  by  deceased 
to  use  reasonable  care  for  her  own  safety,  under  all  the  circumstances  of  the 
case. 

[Opinion  filed  October  27,  1891.] 

Appeal  from  the  Circuit  Court  of  Madison  County;  the 
Hon.  William  H.  Snydeb,  Judge,  presiding. 

Messrs.  John  T.  Dye  and  George  F.  McNulitt,  for  appel- 
lant. 

1.  The  court  should  have  allowed  the  removal  of  this 
cause  to  the  United  States  Circuit  Court  for  the  Southern 
District  of  Illinois. 

The  petition  need  not  be  sworn  to.  Dillon,  Removal  of 
Causes,  Sec.  128  (5th  Ed.). 

And  the  petition  and  bond  were  sufficient.  Brown  v. 
Murray-Nels.  Co.,  43  Fed.  Eep.  614;  Myers  v.  Murray -Nels. 
Co.,  43  Fed.  Eep.  695. 

The  bond  was  suflident  and  cause  could  be  removed,  Speer 
on  Removal  of  Causes.     "  Bond." 

2.  The  court  improperly  allowed  the  plain tiflE's  counsel  to 
make  improper  remarks  regarding  the  instructions  given  by 
the  court,  and  special  interrogatories  submitted  to  the  jury. 
A  lawyer  has  no  right  to  tell  a  jury  that  instructions  given  by 
the  court  on  behalf  of  a  party  are  to  befog  or  mislead  a  jury; 
nor  has  he  a  right  to  tell  the  jnry  that  they  may, in  effect,  refuse 
to  answer  interrogatories  submitted  to  them  by  the  court 
Thomp.  Trials,  7ol.  1,  Sec  955;  Chicago  v.  McGiven,  78  111. 
347;  Sprague  v.  Craig,  51  III.  288;  B.  &  O.  R.  R.  Co.  v.  Boyd 
(Md.  Sup.  Court),  10  At  Rep.  315. 

3.  A  person  can  not  recover  for  a  personal  injury  on  the 
ground  of  the  negligence  of  the  defendant  causing  thfe  same, 
if  his  own  want  of  ordinary  care  for  his  safety  contributed  to 
the  injury.     Or  even  though  the  defendant  was  guilty  of  gross 
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negligence,  yet  if  the  plaintiff  failed  to  exercise  ordinary  care 
there  can  be  no  recovery.  Calnmet  Iron  &  Steel  Co.  v.  Mar- 
tin, 115  III.  358,  and  ciises  there  cited;  C,  B.  &  Q.  E.  R.  Co.  v. 
Warner,  123  III.  38;  C,  B.  &  Q.  R  RCo.  v.  Johnson,  103  111. 
512;  C.  &  A.  R  R  v.  Fietsam,  123  111.  618. 

4.  Onr  court  has  always  held,  "  It  is  the  duty  of  every  per- 
son about  to  cross  a  railroad  track  to  approach  cautiously  and 
endeavor  to  ascertain  if  there  is  present  danger  in  crossing,  as 
all  persons  are  bound  to  know  such  an  undertaking  is  danger- 
ous, and  that  they  must  take  all  proper  precaution  to  avoid 
accidents  in  so  doing,  otherwise  they  could  not  recover."  L 
S.  &  M.  S.  R  R  Co.  V.  Hart,  87  III.  530,  and  case  cited  in  opin- 
ion, p.  534;  Austin  v.  C,  R  I.  &  P.  R  R  Co.,  91  111.  35;  C.  & 
N.  W.  R  R  Co.  V.  Dunleavy,  129  111.  132;  Pennsylvania  Co.  v. 
Frana,  112  111.  398;  C,  R  I.  &  P.  R  R  Co.  v.  Bell,  70  BI.  102; 
C,  M.  &  St  P.  Ey.  Co.  V.  Halsey,  23  N.  E.  Rep.  1029;  C.  & 
N.  W.  Ry.  Co.  V.  Qertsen,  15  IlL  App.  616;  C.  &  K  W,  Ry. 
Co.  V.  Dimick,  96  III.  42. 

5.  And  it  is  the  duty  of  a  person  walking  on  a  railroad 
track,  even  though  laid  on  a  street,  to  exercise  care  and  vigi- 
lance in  looking  in  both  directions  for  approaching  trains.  L. 
S.  &  M.  S.  Ry.  Co.  V.  Hart,  87  111.  530;  Austin  v.  C,  R  I.  &  P. 
Ry.  Co.,  91  Bl.  35;  C.  &  N.  W.  Ry.  v.  Dunleavy,  129  Bl.  132;  I. 
C.  RR  Co.  V.  Hall,  72  III.  222;  I.  C.  R  R  Co.  v.  Baches,  55  111. 
379;  I.  C.  R  R.  Co.  v.  Hctherington,  83  III  529;  I.  C.  R  R 
Co.  V.  Goddard,  72  III.  567;  C,  B.  &  Q.  R  R  Co.  v.  Ollen,  12 
Bl.  App.  251. 

6  a.  Where  the  evidence  is  conflicting,  and  it  is  doubtful 
which  way  it  inclines,  the  jury  should  be  accurately  instructed 
or  the  judgment  will  be  reversed,  and  in  such  cases  erroneous 
instructions  are  not  cured  by  good  instructions.  Wabash  Ry. 
Co.  V.  Henks,  91  Bl.  407;  C,  B.  &  Q.  R  R  Co.  v.  Harwood, 
80  Bl.  88;  C.  &  A.  R  R  Co.  v.  Murray,  62  111.  326;  C.  &  K 
W.  Ry.  Co.  V.  Dimick,  96  Bl.  42;  C,  B.  &  Q.  R  R  Co.  v. 
Van  Patten,  64  111.  510. 

J.  It  was  an  error  to  give  the  fourth  instruction  for  the 
plaintiff,  because  it  allows  the  jury  to  find  for  the  plaintiff,  if 
the  boll  was  not  rung  or  the  whistle  sounded,  independent  of 
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whether  this  omission  caused  the  injury.  Q.,  A.  &  St.  L.  K.  E. 
Co.  V.  Wellhoenor,  72  111.  60;  St  L.,  A.  &  T.  H.  K.  R.  Co.  v. 
Manly,  5S  111.  300;  I.  &  St.  L.  R.  E.  Co.  v.  Blackman,  63  111. 
117;  C,  B.  &  Q.  E.  E.  Co.  v.  Yan  Patten,  64  111.  610;  E  R 
I.  &  St.  L.  E.  E.  Co.  V.  Linn,  67  111.  109;  C,  B.  &  Q.  E.  R 
Co.  V.  Lee,  68  III.  576;  I.  C.  R  R  Co.  v.  Benton,  69  111. 
174;  T.,  W.  &  W.  Ry.  Co.  v.  Jones,  76  111.  311. 

c.  It  was  an  error  to  give  the  third  instruction  for  tlie 
plaintiff,  as  it  required  the  defendant  to  show  it  used  tlie 
highest  degree  of  diligence,  and  the  slightest  negligence  on 
its  part  would  allow  the  jury  to  find  for  the  plaintiff.  The 
company  was  only  required  to  use  ordinary  care  proportioned 
to  the  danger.  St.  L.,  A.  &  T.  H.  R  R  Co.  v.  Manly,  58  111. 
300;  L  C.  R  R  Co.  v.  Benton,  69  III  174  (178);  L  &  St.L. 
R  R  Co.  V.  Stables,  62  111.  313. 

d.  The  eighth  instruction  for  plaintiff  assumes  disputed 
questions  to  be  proved.  This  is  error.  St  L.,  A.  &  T.  H. 
R  R  Co.  V.  Manly,  58  111.  300. 

7.  The  court  erred  in  not  requiring  the  jury  to  give  defi- 
nite answers  to  the  third  interrogatory  asked  by  the  plaintiff 
and  to  the  sixteenth,  fourteenth,  eleventh,  sixth  and  eighth 
interrogatories  asked  by  the  defendant,  when  requested  to 
do  so.  Thompson  on  Trials,  Vol.  II,  Sec.  26,  85;  C.  &  N. 
W.  Ey.  Co.  V.  Johnson,  27  111.  App.  355;  S.  L.  &  S.  E.  Ey. 
Co.  V.  Dorman,  72  III.  504;  Union  Pacific  Ey.  Co.  v.  Fray 
(Kan.,)  12  Pac.  Eep.  98;  West  v.  Cravens,  74  Ind.  265;  K  P. 
Ey.  Co.  V.  Peavy,  34  Kan.  482. 

8.  The  court  erred  in  not  giving  judgment  for  the  defendant 
on  the  special  findings  of  the  jury.  The  plaintiff  alleged  and 
had  to  prove  deceased  was  using  due  or  ordinary  care  at  the  time 
she  was  injured.  The  jury  answered  that  this  was  not  proved, 
and  the  special  findings  being  inconsistent  with  the  general 
verdict,  should  control  it.  Starr  &  Curtis'  E.  S.,  Vol.  Ill,  p. 
435;  Thompson  on  Trials,  Vol.  IL  Sec.  2691;  A.,T.  &S.  F.Ey. 
Co.  V.  Morgan  (Kan.),  22  Pac.  Eep.  995;  Vaugh  v.  Cal.  Cent. 
Ey.  (Cal.),  23  Pac.  R  215;  Eichardson  v.  Ware,  64  N.  H. 
80. 

The  fact  that  this  train  was  running  over  ton  miles  an  hour 
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does  not  relieve  deceased  from  using  ordinary  care.  The 
doctrine  of  comparative  negligence  must  be  applied.  Wabash 
Ey.  Co.  V.  Ilenks,  91  HI.  407;  I.  C.  R.  R.  Co.  v.  Hetberington, 
83  111.  610;  Wabash,  St  L.  &  P.  v.  Weisbeck,  U  111.  App.  525; 
St  L.,  A.  &  T.  n.  Ry.  v.  Andres,  16  111.  App.  292;  Wabash, 
St  L.  &  P.  Ry.  V.  Thompson,  15  111.  App.  293;  C,  M.  &  St 
P.  Ry.  V.  Ilalsey,  23  N.  E.  R.  1029. 

Messrs.  J.  II.  Yager  and  Wise  &  Davis,  for  appellee. 
The  petition  for  removal  was  clearly  defective  for  the  fol- 
lowing reasons: 

1.  When  the  jurisdiction  of  the  U.  S.  Circuit  Court 
depends  upon  the  citizenship  of  the  parties,  such  citizenship 
must  be  distinctly  and  positively  averred  in  the  pleadings. 
An  averment  that  a  party  "resides"  in  a  particular  State  is 
not  sufficient  to  show  citizenship  in  that  State.  The  words 
citizen  and  resident  are  not  synonymous.  Parker  et  al.  v. 
Overman,  18  How.  137;  Robertson  v.  Cease,  97  TJ.  S.  647; 
Grace  v.  Amer.  Cen.  Ins.  Co.,  109  U.  S.  278;  Bors  v.  Preston, 
111  U.  S.  252;  M.  C.  &  L.  Ry.  Co.  v.  Swan,  111  U.  S.  379; 
Thayer  v.  Life  Ins.  Co.,  112  TJ.  S.  717;  Continental  Ins.  Co. 
V.  Rhodes,  119  U.  S.  239;  Sharon  v.  Hill,  26  Fed.  R.  342; 
Chicago  &  Alton  R.  R.  Co.  v.  Waterman,  Nov.  18,  1889;  10 
Sup.  Ct.  Reporter,  1066. 

2.  Unless  the  citizenship  of  the  parties  at  the  commence- 
ment of  the  action,  as  well  as  the  time  when  the  petition  for 
removal  was  filed,  is  sufficiently  shown,  the  jurisdiction  of  the 
State  court  was  never  divested.  Stephen  v.  Nichols,  April 
1,  1889, 9  Snp.  Ct  R.  518;  Jackson  v.  Allen,  October  28, 1889, 
10  Sup.  Ct.  R.  9. 

3.  The  bond  oflFered  by  plaintilBE  was  not  a  good,  sufficient 
bond  and  security  for  the  following  reasons: 

First,  there  was  no  affidavit,  no  testimony,  nothing  from 
which  the  court  could  ascertain  that  the  seal  affixed  to  the  bond 
was  the  seal  of  the  petitioners. 

Second,  the  legal  way  for  a  corporation  to  sign  a  legal 
instrument  is  by  the  president  and  secretary  signing  it  and 
affixing  the  corporate  seal.     To  authorize  a  difiereut  manner 
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of  signing  the  inetrument,  it  should  appear  to  the  satisfaction 
of  the  court  that  the  person  wlio  signed  the  bond  was  author- 
ized to  do  so  by  one  of  three  ways :  tirst,  by  an  express  pro- 
vision in  the  charter;  second,  by  a  by-law;  third,  by  authority 
expressly  given  at  a  meeting  of  the  board  of  directors.  No 
evidence  was  presented  to  the  State  court  authorizing  the  per- 
son to  sign  it  who  purported  to  sign  it,  or  that  he  was  even  an 
officer  of  the  company. 

Third,  the  bond  was  not  verified;  there  was  no  evidence 
that  the  surety  was  good  and  sufficient.  After  the  court 
decided  against  the  removal,  it  was  too  late  for  the  surety  to 
verify.  The  petitioner  tendered  a  bond  which  was  insufficient. 
"Weed  Sewing  Machine  Co.  v.  Smith,  71  III.  207;  McWeeney 
V.  Brnker,  64  Ind.  363;  Miller  v.  Finn,  1  Neb.  270;  Arosca  v. 
Garland,  22  Cal.  86;  Fltzerdice  v.  Hayden,  4  Martin  (N. 
S.)  663. 

Green,  P.  J.  Appellee  brought  this  suit,  under  the  statute,  as 
administrator  of  the  estate  of  his  deceased  wife,  Louisa  Doerr, 
to  recover  damages  for  her  death,  caused  by  the  defendant's 
engine  striking  her,  in  the  city  of  Alton,  December  1,  1889. 
The  jury  by  their  verdict  found  defendant  guilty,  and  assessed 
plaintiff's  damages  at  $3,800.  Defendant's  motion  for  a  new 
trial  was  overruled,  judgment  was  entered  for  plaintiff  on 
the  verdict,  and  defendant  took  tliis  appeal.  The  acts  of  neg- 
ligence averred  in  plaintiff's  declaration  are,  that  defendant's 
train  was  run  at  a  high  and  dangerous  rate  of  speed,  and  at  a 
rate  greater  than  ten  miles  an  hour,  in  violation  of  tlie  ordi- 
nance of  said  city,  and  defendant's  scri'vants  in  charge  failed 
to  give  either  of  the  statutory  signals  as  required  by  the  law; 
and  that  defendant  kept  no  flagman  or  watchman  at  the  cross- 
ing where  ^deceased  was  killed. 

Before  pleading  to  the  declaration,  defendant  filed  its  peti- 
tion for  the  removal  of  the  cause  to  the  United  States  Circuit 

§ 

Court.  This  petition  was  objected  to  by  plaintiff,  for  reasons 
assigned,  and  the  court  refused  to  grant  the  prayer  thereof,  to 
which  decision  defendant  excepted.  Defendant  then  filed  its 
plea  of  /*  not  guilty,"  upon  which  issue  was  joined,  and  the 
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cause  Mras  tried,  with  the  result  above  stated.  The  court 
did  not  err  in  denying  the  petition  for  removal.  It  was  not 
alleged  therein  that  plaintiff  was  a  citizen  of  Illinois,  bat 
merely  that  he  was  a  resident  The  bond  offered  with  tlie 
petition  was  not  executed  by  the  president  of  defendant  cor- 
poration, nor  by  one  shown  to  possess  authority  to  execute 
such  instrument  for  it,  or  on  its  behalf.  Nor  was  anv  affidavit 
or  evidence  offered  to  show  the  solvency  and  sufficiency  of  the 
surety.  On  behalf  of  appellee  it  is  insisted  that  defendant's 
motion  for  a  new  trial  did  not  particularly  specify  the  grounds 
relied  on,  as  required  by  the  statute,  and  plaintiff  havin^^ 
objected  in'  writing  to  said  motion  for  that  reason,  and  the 
motion  being  overruled,  this  court  must  affirm  the  judg- 
ment. We  think  the  grounds  set  up  in  the  fourteen  written 
reasons  contained  in  the  motion  were  sufficiently  explicit,  and 
the  requirement  of  the  statute  was  fully  complied  with,  and  the 
authorities  cited  on  behalf  of  appellee  under  this  point  in  the 
brief  do  not  support  the  contention.  We  have  been  favored 
with  a  very  extended  and  exhaustive  review  of  the  facts  by 
the  able  counsel  representing  the  respective  parties  in  the 
printed  arguments  tiled  herein,  but  inasmuch  as  the  cau^e 
will  be  tried  by  another  jury,  we  refrain  from  commenting  on 
the  facts,  except  to  say  there  was  a  sharp  conflict  in  the  evi- 
dence concerning  several  material  points,  and  particularly  the 
yital  question  whether  the  deceased  was  in  the  exercise  of 
reasonable  care  and  caution  immediately  before  and  at  the 
time  she  was  struck  and  killed.  The  reasons  requiring  us  to 
reverse  this  judgment  will  now  be  briefly  stated.  The  Circuit 
Court  erred  in  permitting  plaintiff*  to  prove,  over  the  objec- 
tion of  defendant,  that  a  watchman  was  placed  at  the  crossing 
in  question  by  the  defendant,  some  weeks  after  the  accident. 
Yolbracht,  for  plaintiff,  after  testifying,  **  There  was  no 
watchman  at  the  time  of  accident,"  was  then  asked:  "Did 
defendant  put  a  watchman  there  soon  after  the  accident?"  and 
in  answer  testified,  "  They  did;  they  placed  a  watchmen  on 
Spring  street  between  Second  and  levee,  where  the  track 
crosses  Spring  street  lie  was  placed  there  the  next  month. 
I  brought  it  up  at  the  council  meeting."    l^oble,  another  wit- 
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nes8  for  plaintiflE,  was  asked,  ''  What  do  you  know  about  a 
watchman  being  placed  at  that  point?"  and  in  reply  testified, 
"  There  was  no  watchman  there  prior  to  the  middle  of  December, 
1889."  He  was  then  asked :  "You  say  there  was  no  watchman 
there  before  this  accident;  how  was  it  after  the  accident?"  and 
testified  in  answer,  "A  watchman  was  put  there  after  the  1st 
of  December,  1889."  All  this  testimony  was  objected  to  and 
exception  duly  taken  by  defendant.  In  the  case  cited  by 
appellant,  Hodges  v.  Percival,  132  111.  Eep.  63,  the  injury 
was  caused  by  the  falling  of  an  elevator,  and  evidence  was 
admitted  over  defendant's  objection,  to  prove  that  defendant 
put  an  air  cushion  in  the  elevator  shaft  after  the  accident;  and 
while  the  court  says  the  error,  for  reasons  stated,  did  not 
require  the  reversal  of  the  judgment,  yet  such  evidence  was 
held  to  have  been  erroneously  admitted,  and  it  said:  "We 
think  the  testimony  was  improper  and  thould  have  been 
excluded.  Evidence  of  precautions  taken  after  an  accident  is 
apt  to  be  interpreted  by  the  jui-y  as  an  admission  of  negli- 
gence. Evidence  is  admissible  that  repairs  were  made  after 
the  accident  in  certain  cases  where  it  is  charged  that  a  struct- 
ure was  out  of  repair,  as,  for  instance,  a  sidewalk  in  a  municipal 
corporation,  and  the  condition  of  the  sidewalk  at  the  time  of 
accident  is  a  material  question.  The  best  evidence  would  be 
proof  of  its  condition  at  the  time,  or  immediately  preceding 
accident,  but  proof  of  its  condition  shortly  after,  would  be 
competent  to  establish  its  condition  at  the  time  of  accident." 
City  of  Ciiicago  v.  Dalle,  115  111.  386.  The  court  erred  also 
in  refusing  to  require  the  jury  to  return  a  specific  catagorical 
finding  of  "Yes"  or  "No,"  to  plaintiff's  third  special  interrog- 
atory submitted  by  the  court.  It  appears  by  the  record,  that 
at  the  time  the  jury  returned  their  general  verdict  and  special 
finding  upon  interrogations  submitted,  on  behalf  of  the  respect- 
ive parties,  and  while  the  jury  were  in  the  jury  box,  and 
before  tliey  were  discharged  from  further  consideration  of  the 
case,  defendant's  counsel  entered  its  written  motion  that — "  The 
court  instruct  the  jury  to  retire  to  the  jury  room  and  give  a 
definite  answer  to  the  third  interrogatory  asked  by  plaintiff, 
to  which  said  jury  indefinitely  answer  'Don't   know,'    and 
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defendant  objects  to  the  reception  of  the  general  verdict,  or 
of  the  answer  to  said  interrogatory  until  it  is  definitely 
answered."  But  the  court  refused  to  require  the  jury  to  further 
answer,  and  defendant  excepted. 

The  third  interrogatory  was:  "Was  the  deceased,  Louisa 
Doerr,  exercising  reasonable  care  for  her  own  safety  at  the 
time  she  was  killed?"  It  is  true,  plaintiff  submitted  this  inter- 
rogatory on  her  behalf,  but  defendant  ought  not  to  have  been 
prechided  from  its  right  to  have  the  jury  required  to  answer 
it  definitely,  without  asking  it  on  its  behalf.  The  interroga- 
tory called  for  a  finding  of  an  ultimate  fact,  not  a  mere  evi- 
dentiary fact.  It  was,  moreover,  a  vital  material  fact  whether, 
at  the  time  of  the  accident,  the  deceased  was  in  the  exercise 
of  reasonable  care  for  her  own  safety;  and  this  is  so,  even  if 
the  jury  believed  from  the  evidence  defendant's  train  was 
running  at  a  greater  rate  of  speed  than  that  permitted  by  the 
ordinance,  and  hence  the  burden  of  proving  want  o|  reasona- 
ble care  by  deceased  was  cast  upon  defendant.  The  mere 
shifting  of  the  burden  of  proof  for  that  reason,  in  a  case  like 
this,  does  not  lessen  or  affect  the  material ty  of  a  failure  by 
deceased  to  use  reasonable  care  for  her  own  safety  under  all 
the  circumstances.  This  was  an  imperative  duty  imposed  by 
the  law,  and  that  she  performed  it  was  a  material  averment 
in  the  declaration  which,  if  untrue,  barred  the  right  to  recover. 
The  court  having  submitted  this  third  interrogatory  to  the 
jury  ought  to  have  required  the  jury  to  return  a  categorical 
definite  answer  thereto.  The  act  under  w-liich  tliis  interroga- 
tory was  submitted  is  as  follows : 

"Sec.  1.  In  all  trials  by  jury  in  civil  proceedings  in  this 
State  in  courts  of  record,  the  jury  may  render,  in  their  discre- 
tion, either  a  general  or  a  special  verdict;  and  in  every  case 
in  which  they  render  a  general  verdict,  they  may  be  required 
by  the  court,  and  must  be  so  required  on  request  of  any  party 
to  the  action,  to  find  specially  upon  any  material  question  or 
questions  of  fact,  which  shall  be  stated  to  them  in  writing. 

"  Sec.  2.  Submitting  or  refusing  to  submit  a  question  of 
fact  to  the  jury,  when  requested  by  a  party  as  provided  by 
the  first  section  hereof,  may  be  excepted  to  and  be  reviewed 
on  appeal  or  writ  of  error  as  a  ruling  on  a  question  of  law." 
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In  the  case  of  C.  &  N.  W.  Ry.  Co.  v.  Dnnleavy,  129  111. 
132,  in  commenting  upon  this  question  submitted  to  the  jury 
by  the  court:  "Was  the  deceased  exercising  reasonable  care 
for  his  own  safety  at  the  time  he  was  killed?"  it  is  said  in  the 
opinion :  *'The  ultimate  fact  which  it  was  incumbent  upon  the 
plaintiff  to  prove,  and  which  the  defendant  sought  to  disprove, 
was  that  the  deceased  at  the  time  ho  was  killed,  was  in  the 
exercise  of  due  care.  This  was  one  of  the  issues  made  by  the 
pleadings,  and  it  was  one  of  the  ultimate  facts  upon  which 
plaintiff's  right  to  recover  necessarily  depended."  In  the  case 
at  bar  the  same  ultimate  question  of  fact  was  submitted  to  the 
jury,  and  the  court  refused  to  give  the  defendant  the  benefit 
of  the  enforcement  of  this  provision  of  the  statute.  "  And  in 
every  case  in  which  they  render  a  general  verdict  they  may 
be  required  by  the  court,  and  must  be  so  required  on  request 
of  any  party  to  the  action  to  find  specially  upon  any  material 
question  or  questions  of  fact,  which  shall  be  stated  to  them  in 
writing." 

The  duty  of  the  court  is  plainly  stated  in  the  clause  just 
quoted.  It  must  require  the  jury  to  find  specially  u])on  the 
material  question  of  fact,  and  we  can  not  hold  that  duty  was 
performed  by  accepting  the  finding  "  Don't  know"  as  suffi- 
cient, and  refusing  the  request  of  defendant  to  require  the 
jury  to  find  specially  upon  the  said  third  interrogatory.  Our 
duty  is  also  prescribed  in  Sea  2  of  the  act.  The  refusal 
to  submit  the  question  of  fact  is  a  ruling  on  a  question  of  law 
assigned  as  error,  which  this  court  must  review.  This  error, 
we  think,  is  well  assigned  and  defendant's  rights  were,  doubt- 
less, prejudiced  by  the  ruling.  If  the  evidence  justified  a 
findins:  that  deceased  was  not  in  the  exercise  of  reasonable 
care  for  her  safety  at  the  time  she  was  killed,  it  was  the  duty 
of  the  jury  to  so  find,  and  the  defendant  would  be  entitled  to 
the  benefit  of  such  finding  as  inconsistent  with  the  general 
verdict.  The  jury  should  not  have  been  permitted  to  evade 
this  duty  and  defeat  the  purpose  of  the  law  by  returning  an 
evasive  answer  to  the  important  and  material  question.  In 
this  connection  we  desire  to  advert  to  another  eiror  that 
operated  to  the  prejudice  of  defendant.     Plaintiff's  counsel 
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vas  permitted  by  the  court  to  use  the  following  language  in 
the  closing  argument  to  the  jury:  "Tour  genera]  verdict 
goyerns.  It  is  a  mere  matter  of  curiosity  how  yon  got  at  it 
You  may  not  agree  on  all  these  points  sefyarately  and  yon  have 
the  right  and  privilege  of  answering,  *  We  do  not  wish  to 
answer,'  or  *  We  do  not  know  about  that"  You  are  not,  in 
other  words,  to  tell  every  way  you  arrive  at  your  verdict,  but  the 
main  questions  and  salient  points  we  have  asked  you  to  answer, 
and  that  is  all  there  is  about  it.  Your  general  verdict  gov- 
erns." Defendant's  objections  to  the  use  of  such  language  was 
overruled  and  exception  taken.  Doubtless  this  language  was 
not  intended  to  mislead  the  jury  as  to  their  duty,  but  they 
probably  understood  by  it  they  were  the  sole  judges  of  what 
were  main  questions  and  salient  points,  and  accepted  the  invi- 
tation conveyed  by  the  remarks  of  counsel,  to  use  their  own 
judgment  in  answering,  instead  of  obeying  the  law,  with  the 
result  that  the  third  interrogatory  was  practically  unanswered. 
This  could  have  been  prevented  had  the  court  ruled  properly. 
The  third  instruction  given  for  plaintiff  does  not  state  the  law 
as  we  understand  it.  It  is  as  follows:  "If  the  jury  believe 
from  the  evidence  that  the  crossing  at  Spring  street  was  a  dan- 
gerous crossing,  then  it  became  the  duty  of  the  defendant  to 
use  more  than  ordinary  care  in  running  its  trains  over  the 
same."  It  may  be  that  great  care  is  required  to  be  exorcised 
by  railroads  in  running  its  trains  over  crossings  in  cities,  or 
when  the  view  of  approaching  trains  is  obstructed,  in  order  to 
avoid  accidents,  but  the  measure  of  care  required  of  them  is  that 
ordinary  care  which  a  prudent  person  ought  to  exercise  under 
all  the  surrounding  circumstances.  The  eighth  instruction 
given  for  plaintiff  is  obnoxic»us  to  the  objection  that  it  is 
argumentative  and  inaccurate,  and  it  ought  not  to  have  been 
given.  In  our  judgment,  the  eiTors  indicated  were  of  a  char- 
acter that  prejudiced  the  rights  of  the  defendant  greatly,  and 
the  verdict  ought  to  have  been  set  aside  and  a  new  trial 
awarded.     The  judgment  is  reversed  and  the  cause  remanded. 

Heversed  and  remanded. 
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Clara  Gilmore 

V. 

Mary  Litzelman. 

Lihe I —  PiihUeation — Privileged  Comm unications* 

1.  Where  the  evidence  in  a  given  case  is  conflicting?,  questions  of  fact 
are  for  the  jury,  and  their  verdict  can  not  be  disturbed,  there  being  suffi- 
cient evidence  to  sustain  it. 

2.  A  plea  of  want  of  malice  is  different  from  a  plea  of  justification;  a 
plea  of  want  of  malice  should  plead  the  facts  and  make  the  absence  of 
malice  the  issue  as  tendered. 

3.  Proof  of  speaking  or  publishing  actionable  words  is  p9'ima  facie  proof 
of  malice. 

4.  It  is  proper,  in  an  action  for  libel,  to  refuse  an  instruction  offered  by 
the  defendant  on  the  theory  of  a  privileged  communication,  there  being  no 
such  plea  to  the  declaration,  a  plea  of  justification  being  filed  instead. 

[Opinion  filed  October  27,  1891.] 

Appkal  from  the  Circuit  Court  of  Jasper  County;  the  Hon. 
William  C.  Jonbs,  Judge,  presiding. 

Messrs.  Gibson  &  Johnson,  for  appellant. 

McFsrs.  Hakrah  &  Davidson  and  Pakker  &  Crowley,  for 
appellee. 

Phillips,  J.  This  is  an  action  for  libel  brought  by  appellee 
against  appellant  for  the  publication  of  the  following  letter : 

*'  Newton,  III.,  June  6,  1889. 
"  Mr.  George  Litzelman: 

"  Tour  daughter  Mary  was  in  town  yesterday  and  went 
behind  my  counter  and  stole  S5.  I  have  proof  that  will  send 
her  to  the  penitentiary.  I  at  first  thought  of  aiTesting  her, 
but  I  knew  what  a  blow  it  would  be  to  lier  parents.  Please 
call  and  settle  amount  I  will  give  you  until  Saturday  morn- 
ing.    If  not  settled  I  will  notify  Sheriff  Ross. 

**  Kesp'y, 

"  Clara  Gilmore." 
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To  the  declaration  the  defendant  filed  one  plea  averring  the 
truth  of  the  charge  and  concluding:  as  follows:  "And  the 
said  plaintiff,  being  a  daughter  of  the  said  George  Litzelman, 
in  the  said  declaration  mentioned,  and  then  residing  with  him, 
the  defendant,  without  malice  toward  the  said  plaintiflF,  for 
the  purpose  of  inducing,  procuring  or  obtaining  a  return  or 
repayment  to  her,  the  said  defendant,  of  the  said  $5  of  her 
goods  and  chattels,  so  by  the  said  plaintiff  taken,  stolen  and 
carried  away^  as  aforesaid,  on  to  wit,  on  the  day  and  year  in 
the  said  declaration  mentioned,  at  the  county  aforesaid,  wrote 
and  published  of  and  concerning  the  said  plaintiff  the  said 
several  words,  in  the  said  declaration  mentioned,  as  she  law- 
fully might,  for  the  reason  aforesaid,"  etc. 

A  verdict  of  guilty  and  assessing  plaintiff's  damage  at  f  200 
was  rendered,  and  judgment  entered  thereon.  It  is  insisted, 
first,  that  the  verdict  is  against  the  evidence.  Where  the  evi- 
dence is  conflicting  the  question  of  fact  is  for  the  jury,  and  we 
can  not  disturb  the  verdict  where  there  is  suflScient  evidence 
to  sustain  it.  There  is  in  this  record  evidence  which  fullv 
sustains  the  verdict  on  the  question  of  fact.  The  question  . 
most  earnestly  nrged,  is,  that  this  letter  was  a  privileged  com- 
munication, and  before  a  verdict  can  be  sustained,  malice  in 
fact  must  be  shown,  and  that  plaintiff  did  not  show  express 
malice.  It  is  further  urged  that  instructions  asked  by  the 
appellant  on  that  theory  and  refused  by  the  court  was  error. 
While  the  defense  that  words  spoken  or  published  were  not 
spoken  or  published  in  the  malicious  sense  imputed  in  the 
declaration,  but  in  an  innocent  sense,  or  upon  an  occasion 
which  warranted  the  publication,  may  be  given  in  evidence 
under  the  general  issue,  yet,  the  want  of  malice  may  be 
specially  pleaded,  1  Chitty  on  Pleading,  493.  A  plea  of 
want  of  malice  is  different  from  a  plea  of  justification. 
A  plea  of  want  of  malice  should  plead  the  facts  and  make  the 
absence  of  malice  the  issue  as  tendered.  In  this  case  the  plea 
is  a  plea  of  justification  making  the  truth  of  the  charge  tlie 
issue  tendered  by  the  plea.  On  the  trial  it  was  treated  by  the 
appellant  as  a  plea  of  justification.  The  defendant  demanded 
the  right  to  open  and  close  the  case  on  the  trial  on  their  plea 
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of  juetification,  and  the  court  granted  that  privilege.  The  evi- 
dence ofiEered  bj  defendant  in  chief  was  evidence  to  sustain  a 
plea  of  justification,  and  not  evidence  socking  to  show  a  privi- 
leged communication.  The  defendant  asked,  and  the  court 
gave  to  the  jury  instructions  that  "  if  the  greater  weight  of 
Buch  testimony  is  in  favor  of  the  truth  of  the  charge  made 
against  the  plaintiff  by  the  defendant  in  the  letter  upon  which 
the  suit  is  brought,  you  should  find  the  defendant  not  guilty." 
The  plea  was  treated  as  a  plea  of  justification  by  the  defend- 
ant on  trial,  and  the  court,  at  the  instance  of  defendant  so 
treated  it,  and  the  defendant  ought  not  now  to  be  heard  to 
say  it  is  a  plea  of  a  different  character.  It  is  a  plea  of  justi- 
fication and  not  a  plea  of  privilege.  There  was  no  plea  of 
general  issue  or  plea  of  privilege  to  the  declaration  in  this 
case,  iience  in  refusing  instructions  asked  on  the  theory  of  the 
letter  being  a  privileged  communication,  there  was  no  error. 
Proof  of  speaking  or  publishing  actionable  words  is  prima 
facie  proof  of  malice.  Znckerman  v.  Sonnenschein,  62  111.  115; 
Flagg  V.  Koberts,  67  111.  485.  With  the  proof  of  publication 
as  shown  in  this  case,  there  was  no  error  in  giving  plaintiff's 
instructions.  Finding  no  error  in  the  record  this  judgment  is 
affirmed* 

Judgment  affirmed. 


The  Wabash  Kailroad  Company 

V. 
M.  E.  DOUGAN. 

Oamisltment— Non-resident  Debtor — Exemptions — Practice, 


41    618 

H2s  248 

41    543' 

47    3S4 


1.  The  garnishee  in  a  given  case  am  not  interpose  as  a  defense,  the  fact; 
that  a  note  was  given  by  one  of  its  employes  for  a  usurious  loan.  It  is  for 
the  maker  to  do  this. 

2.  A  non-resident,  natural  or  artificial  person  is  liable  to  attachment 
proceedings  begun  in  this  State. 

3.  A  railroad  corporation  doing  business  in  this  and  other  States,  is  a  resi- 
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dent  of  this  State,  not  only  as  to  contracts  made  in  this  State,  bat  as  to 
those  made  in  the  others.  Its  residence  does  not  depend  npon  the  situs  of 
the  contract  it  makes. 

4.  A  non-resident  creditor  may  maintain  an  action  in  this  State  against 
his  non-resident  debtor. 

6.  Where  a  non-resident  debtor  is  proceeded  agrain^t  in  this  State,  the 
exemption  laws  of  the  State  in  which  he  resides  can  not  avail  him.  He  h 
bound  by  the  laws  of  this  State. 

6.  Residence  with  one*s  family  is  a  prereqaisite  to  the  right  to  the  ex- 
emption provided  for  in  Sec  14,  Chap.  62,  R.  S. 


[Opinion  filed  October  27,  1891.] 

Appeal  from  the  City.Oonrtof  East  St.  Louis,  Illinois;  the 
Hon.  B.  H.  Canby,  Judge,  presiding. 

Messrs.  Geobge  B.  Burnett  and  George  S.  Groveb,  for 
appellant. 

The  courts  of  Illinois,  in  furtherance  of  the  well-settled  rule 
of  comity  between  the  States,  ought  not  to  permit  an  action 
of  this  character  to  be  maintained,  as  the  evidence  shows  that 
the  debt  sued  on  was  payable  in  Missouri;  that  the  creditor, 
debtor  and  garnishee  all  reside  there,  and  that  the  wages  here 
sought  to  be  impounded  are  exem|)t  from  attachment,  execu- 
tion or  garnishment  under  the  laws  of  that  State. 

It  is,  therefore,  simply  an  attemj)t  to  take  from  a  workman 
the  wages  earned  by  him,  by  sending  the  claim  to  be  sued  on 
in  a  jurisdiction  where  the  exemption  laws  of  his  domicile  will 
not  avail  him,  and  should  not  be  tolerated.  Dehon  v.  Foster,  4: 
Allen  (Mass.),  545;  Massie  v.  Watts,  6  Cranch  (U.  S.),  148;  Key- 
sor  V.  Eipe,  47  Md.  203;  Wilson  v.  Joseph,  107  Ind.  590; 
Fielder  v.  Jessup,  24  Mo.  App.  91;  Keating  v.  Refrigerator 
Co.,  32  Mo.  App.  293;  Todd  v.  Mo.  Pacific  Ry.  Co.,  33  Mo. 
App.  110;  Engel  v.  Schureman,  40  Ga.  206;  Snook  v.  Snetzer, 
25  Ohio  St.  516;  Cunningham  v.  Butler,  142  Mass.  47;  23 
Central  Law  Journal,  268;  Drake  v.  L.  S.  &  M.  S.  R  R,  69 
Mich.  168;  R.  R.  Co.  v.  Dooley,  78  Ala.  524;  Wabash  R  R 
v.  Seifert,  41  Mo.  App.  35. 

Although  the  garnishee  is  a  consolidated  corporation,  and 
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therefore  a  citizen  of  Illinois,  yet  being  a  citizen  of  Missouri 
also,  it  is  entitled  to  the  benefit  of  the  exemption  law  of  the 
last  named  State  as  well.  Central  Trust  Co.  v.  St.  L.,  A.  &  T. 
Co.,  41  Federal  Eep.  651;  Nashua  R.  R  v.  Lowell  R  R,  13(> 
U.  S.  356. 

Messrs.  M.  Millard  and  Alex.  Flannigan,  for  appellee. 

As  to  the  right  to  attach,  it  was  held  in  H.  &  St.  J.  E  Co. 
V.  J.  C.  Crane,  102  111.  249,  that  a  foreign  corporation,  doing 
business  in  the  State,  will  be  liable  to  garnishment;  and  that  a 
consolidated  company  operating  a  railway  in  Illinois,  under 
whose  laws  it  is  organized,  and  which  must  be  regarded  as  a 
domestic  corporation,  is  equally  liable,  there  is  no  question. 

It  was  also  expressly  decided  in  the  case  cited,  that  a  debt 
due  from  such  a  company  to  an  employe,  though  made  pay- 
able in  another  State,  was  not  local,  and  that  an  action  to 
recover  the  same  would  not  be  local. 

A  non-resident  creditor  may  attach  the  property  of  a  non- 
resident debtor.  Qivens  v.  Merchants,  etc.,  Bank,  86  111.  442; 
72  111.  492.  And  as  it  is  laid  down  in  H.  &  St.  J.  R  R.  v. 
Crane  et  al.,  svpra^  that  a  debt  owing  by  a  railway  company 
to  its  employes  has  a  situs  here  in  a  case  like  the  one  pre- 
sented by  this  record,  it  follows  that  there  was  nothing  illegal 
in  bringing  the  suit  or  garnishing  the  defendant's  debtor. 
The  party  owing  the  debt  is  an  Illinois  corporation,  subject 
to  our  law  and  the  jurisdiction  of  our  courts,  and  the  plaintiff 
has  an  undoubted  right  to  become  a  litigant  in  order  to  col- 
lect his  money. 

He  has  the  same  remedy  for  that  purpose  which  is  given 
our  own  citizens.     Nothing  more  and  nothing  less. 

As  to  exemption  laws,  our  Supreme  Court  holds  that  there 
is  no  vested  right  in  an  exemption  law.  It  pertains  to  the 
remedy  and  may  be  changed  at  all  times ;  and  that  the  rule 
in  this  State  gives  a  non-resident  debtor  the  benefits  of  our 
statute  and  not  the  exemptions  allowed  by  the  laws  of  the 
State  where  he  resides.  Min.  Point  R  R  Co.  v.  Barron,  83 
III.  365. 

We  do  not  undertake  to  execute  foreign  exemption  laws  as 

Vol.  XLI  8ft 
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a  matter  of  comity,  but  put  non-resident  debtora  on  tlie  ?anie 
footing  as  our  citizens.  Wliether  this  is  wise  or  just  is  not  a 
question;  it  is  the  rule  and  must  be  followed  until  changed. 
The  most  a  non-resident  debtor  can  claim  is  the  benefit  of  our 
law;  but  because  he  can  not  get  the  benefit  of  the  exemptions 
given  by  the  law  of  his  own  State,  that  is  no  reason  why  he 
shall  not  be  sued  the  same  as  any  other  person. 

As  to  whether  there  is  anything  improper  in  allowing  a  man 
to  come  into  this  State  to  collect,  through  the  agency  of  our 
courts,  a  money  demand  which  is  valid  here  and  free  from 
legal  objection  everywhere,  this  question  is  also  settled  by  a 
decision  of  our  Supreme  Court.     Mitchell  v.  Stook,  72  111.  492. 

The  court  say  that  it  has  never  been  held  that  a  party  may 
not  be  sued  here  because  he  resides  somewhere  else  and  might 
bo  proceeded  against  in  anotlier  State;  that  there  is  no  policy 
or  law  in  this  State  which  excludes  non-re&idents  from  our 
courts;  that  taking  those  steps  which  the  law  permits  for  the 
collection  of  a  debt  no  matter  how  vigorously  or  zealously  it 
may  be  done,  is  not  an  abuse  of  process  or  legally  wrong  in  any 
respect;  that  seizing  property  in  such  a  proceeding  which 
would  be  exempt  in  another  State,  is  no  reason  for  denying  the 
remedy  afforded  by  our  laws;  and  that  the  jurisdiction  of  our 
courts  does  not  depend  upon  such  considerations. 

Sample,  J.  The  appellee,  Dougan,  loaned  one  Brown 
some  money  and  took  his  note  therefor,  with  one  Seymour  as 
surety.  The  parties  all  resided  in  St.  Louis,  in  the  State  of 
Missouri.  Brown  and  Seymour  were  in  the  employ  of  the 
appellant  company  in  said  city.  The  note  not  being  paid  it 
maturity,  Dougan  brought  suit  in  attachment  before  a  justice 
of  the  peace  in  East  St  Louis,  which  is  in  the  State  of  Illi- 
nois, and  the  appellant  company  was  served  as  garnishee. 
The  makers  of  the  note  not  being  found,  the  cause  was  con- 
tinued and  publication  made  as  required  by  law.  In  the 
meantime  the  appellant  company  filed  its  answer  imder  oath. 
On  the  day  set  for  the  trial,  the  defendants  in  the  attachment 
suit  not  appearing,  judgment  was  rendered  against  them  for 
the  sum  of  $2L50  and  the  costs,  taxed  at  §10,  and  thereafter 


Fourth  District — August  Term,  1891.     647 

Wabash  R.  R.  Co.  v.  Dougan. 

on  trial  of  the  garnishment  euit,^  judgment  was  rendered 
against  the  garnishee  in  the  sum  of  $31.50,  from  which  latter 
judgment  the  garnishee  appealed  to  the  City  Court  of  East 
St.  Louis,  where  the  same  judgment  was  rendered  against  the 
makers  of  the  note,  and  on  trial  of  the  garnishee  suit  before 
the  court,, a  jury  being  waived,  a  judgment  was  rendered  in 
favor  of  the  original  defendants,  for  the  use  of  Dougan 
against  the  garnishee,  for  the  sum  of  $34,  to  which  exception 
was  taken,  and  an  appeal  prayed  and  obtained,  by  the  gar- 
nishee, to  this  court.  No  issue  was  formed  on  the  answer  of 
the  garnishee,  and  no  evidence  in  contradiction  thereof  was 
offered  or  heard.  The  answer  of  the  garnishee  was  in  sub- 
stance as  follows : 

1.  That  on  the  2Sth  day  of  November,  1890,  the  time  of 
the  service  of  the  writ  of  garnishment,  it  had  no  property, 
money  or  effects  in  its  custody  or  control  belonging  to  either 
Brown  or  Seymour. 

2.  That  at  said  time  it  did  not  owe  said  Brown  anything, 
he  not  then  being  in  its  employ. 

3.  That  at  said  time  it  owed  Seymour  the  sum  of  $84 
on  account  of  wages,  as  its  employe,  as  a  clerk  in  the  audi- 
tor's office  in  the  city  of  St.  Louis,  in  the  State  of  Missouri, 
for  the  month  of  November,  1890. 

4.  That  the  garnishee  is  a  consolidated  corporation,  duly 
organized  under  the  laws  of  the  State  of  Illinois  and  Missouri, 
having  lines  of  railway  in  both  States,  and  business  offices  in 
each  of  said  States. 

5.  That  said  Seymour's  services  were  rendered  in  the 
State  of  Missouri,under  a  contract  there  made,  by  which  it  was 
agreed  that  he  was  to  be  paid  monthly  in  the  said  city  of  St. 
Louis,  and  that  said  $84  are  payable  in  said  city  and  not  else- 
where. 

6.  That  said  Seymour  never  contracted  with  garnishee  to 
render  it  any  services  in  the  State  of  Illinois,  and  that  the 
services  he  did  render  was  in  the  State  of  Missouri  and  not 
elsewhere. 

7.  That  said  sum  of  $84  is  for  Seymour's  last  thirty  days' 
service,  which  sum  is,  by  the  laws  of  the  State  of  Missouri, 
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wholly  exempt  from  execution,  attachment  or  ganiishment 
proceedings. 

8.  That  nnder  said  laws,  it  in  not  chargeable  as  garnishee 
on  account  of  the  wages  due  from  it  to  the  said  Sejmonr  for 
said  month  of  November,  1890. 

9.  Tliat  said  Seymour  "is  the  head  of  a  family  residing 
in  the  State  of  Missouri,"  and  that  said  sum  of  $84  is  his  ex- 
emption, as  heretofore  stated,  under  the  laws  of  said  State. 

10.  That  Dougan  is  a  resident  of  the  State  of  Mis- 
souri, and  is  engaged  in  the  business  of  loaning  money  at 
usurious  rates  of  interest  to  parties  there  residing;  that  said 
loan  was  to  Brown,  in  said  State,  at  a  usurious  i-ate  of  interest, 
for  the  payment  of  which  Seymour  became  surety;  that  said 
Seymour  never  received  any  of  said  loan  to  Brown;  and  that 
Dougan  was  well  aware,  before  these  proceedings  were  begun, 
that  it  owed  him  nothing,  and  with  the  knowledge  of  said 
fact  and  that  Seymour  was  not  really  owing  her,  Dougan, 
anything)  and  with  the  further  knowledge  that  Seymour  was 
residing  in  the  State  of  Missouri,  and  the  head  of  a  family, 
and  that  his  last  thirty  days'  wages  were  exempt  by  the  laws 
of  said  State,  and  that  this  garnishee  was  not  then  subject  to 
garnishment,  fraudulently  and  for  the  purpose  of  evading  tlie 
exemption  laws  of  said  State,  and  to  deprive  Seymour  of  his 
rights  thereunder,  and  to  subject  this  garnishee  to  unnecessary 
expense  and  litigation,  conspired  with  one  Flannigan,  a  citizen 
of  Illinois,  to  institute  this  vexatious  and  unlawful  suit,  where- 
fore it  prays  to  be  discharged. 

The  various  errors  assigned  are  covered  by  the  first  one, 
which  is — 

That  the  court  erred  in  holding  that  the  action  of  garnish- 
ment could,  upon  the  facts  stated  in  the  answer  of  the 
garnishee,  be  maintained  in  the  State  of  Illinois.  The  real 
defense  interposed  by  the  garnishee  is,  that  it  was  not  liable 
because  it  and  Seymour  were  residents  of,  and  the  services 
were  rendered  in  the  State  of  Missouri,  where  the  debt  was 
payable;  that  by  the  laws  of  that  State  the  money  due  Sey- 
mour was  exempt,  he  being  the  head  of  a  family;  and  that  it 
was  a  fraud  on  the  part  of  Dougan,  being  a  resident  of   the 


Fourth  District — August  Term,  1891.    549 

Wabash  R.  R.  Co.  v.  Doupran. 

State  of  Missouri,  to  bring  the  suit  in  the  State  of  Illinois, 
where  the  exemption  laws  were  not  so  liberal. 

The  charge  that  the  loan  was  usurious,  and  that  Seymour 
was  merely  a  surety  and  got  no  part  of  the  money,  is  imma- 
terial so  far  as  the  garnishee  is  concerned.  If  he  was  a  surety, 
as  averred,  it  would  not  be  expected  that  he  would  get  any 
of  the  money.  If  the  loan  was  usurious,  it  was  for  the  makers 
of  the  note  to  interpose  that  defense.  They  did  not  see  fit  to 
do  so,  and  therefore  the  garnishee  can  not  complain  of    that' 

In  many  of  its  features  this  case  is  like  that  of  H.  &  St.  J. 
E.  K.  Co.  V.  Crane,  use,  etc.,  102  111.  249.  It  was  there  held 
that  a  foreign  corporation  was  subject  to  garnishment  for 
wagesdueaservant,  resident  of  the  same  State  as  the  corpora- 
tion, where  the  contract  between  it  and  the  servant  was  the 
same  as  that  set  up  here. 

It  has  been  repeatedly  held  that  a  non-resident  natural  per- 
son is  liable  to  attachment  proceedings  begun  in  this  State, 
and  as  said  in  above  case,  no  reason  is  perceived  why  an  arti- 
ficial person  should  not  be  subject  to  the  same  law.  This 
garnishee,  however,  is  a  resident  of  this  State,  not  only  as  to 
contracts  made  in  this  State,  bnt  as  to  contracts  made  in  other 
States,  where  it  may  also  reside.  Its  residence  does  not  depend 
upon  the  sit'tis  of  the  contract  it  makes.  It  is  set  up  in  'the 
answer  that  the  money  due  Seymour  was  payable  by  the  agree- 
ment of  the  company,  in  the  State  of  Missouri.  This  point 
was  considered  in  the  Crane  case,  supra,  and  the  Supreme 
Court  said:  "  Such  debts  are  not  local,  nor  to  recover  them 
must  the  action  be  local;"  and  it  was  further  held  that  no 
demand  at  a  specified  place  was  necessary  before  bringing  suit, 
although  the  contract  fixed  th«  place  of  payment.  The  court 
say,  p.  259 :  "  The  doctrine  that  a  plaintiflF,  suing  on  a  prom- 
issory note,  payable  at  a  specified  place,  need  not  aver  and 
prove  a  demand,  has  been  the  settled  law  in  this  State  for 
more  than  forty  years." 

The  position  that  it  was  a  fraud  for  Dougan  to  bring  the 
suit  in  this  State  is  not  tenable,  as  expressly  held  in  the  case 
of  Mitchell  v.  Shook,  72  111.  492.  In  that  case  both  the 
plaintiff  and  defendant  resided  in  Posey  County,  Indiana,  yet 
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the  court  held  that  the  plaintiff  could  maintain  his  action  of 
attachment  in  this  State.  On  that  point  the  court  say :  "  It  is 
not  pretended  that  non-residents  are,  either  bj  express  enact- 
ment or  the  policy  of  the  law,  as  declared  bj  this  court,  excluded 
from  our  courts,  and  the  proposition  that  the  creditor  can  not 
be  guilty  of  an  abuse  of  process,  or  of  obtaining  the  jurisdic- 
tion of  the  court  for  a  fraudulent  purpose,  who  only  takes 
those  steps  for  the  collection  of  a  bona  fide  debt,  which  the 
law  permits,  however  vigorous  and  zealous  he  may  be  in  so 
doing,  needs  no  demonstration."  The  remaining  and  princi- 
pal point,  as  we  understand,  relied  upon  by  the  appellant  is, 
that  it  was  error  not  to  allow  Seymour  the  benefit  of  tbe 
exemption  laws  of  the  State  of  Missouri,  which,  if  done,  no 
judgment  could  have  been  rendered  in  this  case,  either  against 
the  defendants  in  the  attachment  suit  or  the  garnishee,  for 
the  reason  that  jurisdiction  could  be  obtained  of  the  defend- 
ants in  the  attachment  suit,  only  by  service  upon  a  garnishee 
M'ho  had  custody  of  their  ])roperty  or  was  owing  them  or  one 
of  them,  as  there  was  no  personal  service  or  levy  upon  prop- 
erty. This  question  has  also  been  expressly  decided  in  tlie 
case  of  Mineral  Point  R  R  Co.  v.  Barrow,  83  111.  865.  The 
statement  of  that  case  is :  "  This  was  a  garnishee  proceeding, 
commenced  by  E.  G.  Barlow  against  the  Mineral  Point  liail- 
road  Company,  to  recover  wages  due  from  the  company  to 
James  Barrow,  based  upon  a  judgment  against  Barrow,  and 
the  return  of  an  execution  no  property  found.  The  com- 
pany answer,  admitting  that  it  was  indebted  at  the  time  of  the 
service  of  the  writ,  to  Barrow,  in  the  sum  of  $40,  but  set  up  in 
defense  that  Barrow  was  a  resident  of  the  State  of  Wisconsin, 
and  the  head  of  a  family,  residing  with  the  same,  and  that,  by 
the  laws  of  that  State,  such  wages  were  exempt  from  gar- 
nishment." 

The  court  say:  The  validity  of  a  contract  is  to  be  deter- 
mined by  the  law  of  the  place  where  it  was  made,  but  the  law 
of  the  remedy  is  no  part  of  the  contract  "  Statutes  providing 
that  certain  articles  of  personal  property  *  *  *  shall  bo 
exempt  from  levy  and  sale  upon  execution,  have  always,  so  far 
as  our  observation  goes,  been  regarded  by  courts  as  regula- 
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tions  affecting  the  remedy,  which  might  be  enacted  by  each 
State,  as  the  judgment  of  the  Legislature  might  think  for  the 
best  interests  of  the  people  thereof,"  citing  Bronson  v.  llin- 
zie,  1  Howard,  311.  "  The  statute  of  Wisconsin,  under  which 
appellant  was  not  liable  to  bo  garnishced,  was  a  law  affecting 
merely  the  remedy,  when  an  action  should  be  brought  in  the 
courts  of  that  State.  That  law,  however,  can  not  be  invoked 
when  the  remedy  is  sought  to  be  enforced  in  the  courts  of  this 
State.  The  remedy  must  be  governed  by  the  laws  of  the 
State  where  the  action  is  instituted." 

The  court,  in  this  case,  further  considers  the  question  as  to 
the  liability  of  the  garnishee  under  our  laws,  which  then 
exempted  the  wages  of  a  defendant,  being  the  head  of  a  family 
and  residing  with  the  same^  from  garnishment,  in  the  sum  of 
$25,  notwithstanding  the  claim  of  exemption  was  made  under 
the  laws  of  the  State  of  Wisconsin,  and  held,  as  the  judgment 
against  the  garnishee  was  for  $40,  the  whole  amount  due, 
that  it  was  error;  that  the  $25  exemption  should  have  been 
deducted  and  a  judgment  rendered  for  only  $16.  In  this  case 
the  whole  amount  due  was  $84,  and  the  court  only  rendered 
judgment  for  $34,  which  left  the  $50  wages  exemption,  now 
allowed  by  our  statute,  to  a  defendant  who  is  the  head  of  a 
faynily  and  resides  with  the  same.  Sec.  14,  Chap.  62,  R.  S.  * 
It  will  be  observed,  however,  that  the  answer  of  appellant,  as 
it  appears  in  the  record,  does  not  set  up  that  Seymour  resided 
with  his  family^  wiiich  is  a  prerequisite  to  the  right  to  the 
exemption.  Barnes  v.  Roger,  23  111.  350;  McMasters  v. 
Alsop,  85  111.  157.  That  fact,  however,  is  not  material  in 
view  of  the  $50  that  was  still  left  to  Seymour.  Howevw,  had 
that  amount  not  been  left,  and  the  exemption  been  set  up  as 
required  by  our  law,  the  judgment  would  have  been  reversed 
nnder  the  authority  of  the  Barrow  case.  The  construction 
given  by  our  Supreme  Court  to  the  exemption  laws,  has  been 
very  liberal,  not  only  to  our  own  oitizens  but  to  those  of  other 
States.  It  has  stayed  the  hands  of  citizens  of  Illinois,  reach- 
ing out  after  property  out  of  which  to  Qo\\QQtdi  bona  fide  debt, 
although  the  property  and  its  owner  were,  at  the  time,  actu- 
ally leaving  the  State.     It  has  extended  to  non-residents'  prop- 
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ertj  the  same  shield  of  protection  tliat  has  been  given  to  that 
of  onr  own  citizens.  It  has  placed  both  resident  and  non- 
resident upon  the  same  plane  of  equality.  To  permit  a  non- 
resident to  have  a  greater  exemption  than  a  resident,  would 
not  only  be  violative  of  this  principle  of  justice,  but  of  that 
principle  heretofore  mentioned  that  is  applicable  to  the  law 
of  the  remedy.  For  the  reasons  stated  the  judgment  is 
affirmed. 

Judgment  affirmed. 


"iP^j     KiCHARD  Everett  and  Henry  R  Post,  Copartners, 

V. 


41     552  The  Collinsville  Zinc  Company. 

100    ^278 

Practice — Stipulations  Waiving  Requirements  of  Law. 

\,  In  a  trial  by  the  court  without  a  jury,  where  the  bill  of  exceptions  fails 
to  set  out  the  findings  and  judgment  of  the  court,  and  to  8how  they  were 
properly  excepted  to,  no  questions  arising  upon  such  fibdings  and  judgment 
can  be  considered  by  this  court. 

2.  This  court  can  not  permit  a  stipulation  to  be  made  which  would  waive 
a  positive  requirement  of  law. 

3.  So  held  in  the  case  presented,  as  to  a  stipulation  entered  into  by  crmn- 
sel,  by  which  the  failure  of  the  bill  of  exceptions  to  show  a  motion  for  new 
trial,  and  an  exception  thereto,  was  not  to  be  raised  on  argument. 

[Opinion  filed  October  27,  1891.] 

In  error  to  the  Circuit  Court  of  Madison  County;  the 
Hon.  B.  R..  Burroughs,  Judge,  presiding. 

Messrs.  Reynolds  &  Lewis,  for  plaintiffs  in  error. 

Messrs.  Travous  &  Warnook,  for  defendant  in  error. 

Green,  P.  J.    By  agreeme«t  this  cause  was  tried  bj  the 
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court  without  a  jury.  The  court  eutered  judgment  for 
defendant  for  costs.  The  bill  of  exceptions  contains  no 
finding  by  the  court,  nor  any  exceptions  to  the  finding  or 
judgment  of  the  court.  No  propositions  of  law  to  be  held  by 
the  court  were  presented.  No  question  arises  upon  the  plead- 
ings. But  the  rulings  of  the  court  during  the  progress  of  the 
trial,  and  rendering  judgment  for  defendant  and '  not  for 
plaintiff,  are  the  only  errors  assigned  and  relied  upon  to 
reverse  this  judgment. 

In  the  condition  we  find  the  record,  we  are  precluded 
from  considering  and  passing  upon  any  of  the  errors  assigned, 
and  must  affirm  the  judgment.  In  a  trial  by  the  court  with- 
out a  jury,  where  the  bill  of  exceptions  fails  to  set  out  the 
findings  and  judgment  of  the  court,  and  to  show  tliey  were 
properly  excepted  to,  no  questions  arising  upon  such  findings 
and  judgment  can  be  considered  by  the  Appellate  Court. 
Nat.  Bank  St.  Lawrence  Co.  et  al.  v.  Jolm  V.  Le  Moyne 
ctal.,  127  111.  253,  and  cases  there  cited.  The  judgment  of 
the  Circuit  Court  is  affirmed. 

Judgment  affirvied. 

[Opinion  filed  October  27,  1S91.]^ 

Per  Cuynam,  A  motion  is  made  in  this  case,  based  on  affi- 
davit, that  a  stipulation  was  made  between  counsel  for  appel- 
lant and  counsel  for  appellee,  by  which  the  question  of  the 
failure  of  the  bill  of  exceptions  to  show  a  motion  for  new 
trial,  and  an  exception  thereto,  was  not  to  be  raised  on  argu- 
ment. This  court  can  not  permit  a  stipulation  to  be  made 
which  would  waive  a  positive  requirement  of  law.  The 
autlioritiesare  uniform  in  this  State,  in  the  Supreme  Court,  and 
in  the  Appellate  Court,  that  the  absence  of  a  motion  for  new 
trial  and  an  exception  thereto,  in  a  bill  of  exceptions,  will  pre- 
clude a  court,  on  appeal,  from  reviewing  the  facts  of  a  case,  and 
the  right  of  waiver  of  so  material  a  fact  is  denied. 
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41    ml  J.  M.  Freeman 

D.  J.  Dempsey. 

Contract 8 — Breach — Damages — Practice — Language  of  Attorney  upon 
Trial. 

1.  Only  thofle  daniaflres  can  be  recovered  for  a  breach  of  contract  that  are 
the  proximate  and  natural  result  of  the  breach,  and  which  may  bo  presumed 
to  have  been  contemplated  by  the  parties. 

2.  When  a  contract  provides  for  special  damagre8>  or  is  of  a  special  char- 
acter, and  there  is  a  breach  caused  by  the  failure  to  comply  with  another 
contract  which  is  ancillary  thereto,  in  order  to  recover  sucb  special  damages 
in  a  suit  for  a  breach  of  the  subordinate  contract,  the  maker  thereof  must 
have  some  notice  of  the  character  of  such  principal  contract. 

8.  This  court  holds  as  highly  improper  the  lanf^uage  of  an  attorney 
for  the  defendant,  in  the  case  presented. 

[Opinion  filed  October  27,  1891.] 

Appeal  from  the  City  Court  of  East  St.  Louis,  Illinois; 
the  Hon.  B.  11.  Canby,  Judge,  presiding. 

Mr.  M.  Millard,  for  appellant. 

Messrs.  Alex.  Flannigan  and  L.  II.  Hite,  for  appellee. 

Sample,  J.  This  suit  was  brought  by  appellant  to  recover 
of  appellee  the  sum  of  $100  for  hauling  forty-two  thousand 
brick,  at  one  dollar  per  thousand,  and  $58  on  a  note,  given  for 
the  balance  of  the  purchase  price  of  a  horse.  The  appellee 
set  up  the  defense  as  to  the  hauling  of  the  brick,  that  he  was 
a  contractor,  and  that  appellant  had  contracted  with  him  to 
liaul  all  the  brick  for  the  house  that  he  was  erecting  and  failed 
and  refused  to  do  so,  whereby  he  was  delayed  in  the  comple- 
tion of  the  work  and  thereby  damaged  in  the  sum  of  $500  ; 
as  to  the  note,  he  set  up  the  defense  that  thd  appellant  war- 
ranted the  horse  to  be  sound,  whereas  he  was  not  sound,  but 
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had  the  disease  known  as  the  farcy,  and  that  the  horse  was 
not  worth  more  than  the  cash  payment  tliat  had  been  made  of 
$50. 

On  trial  below,  a  verdict  was  found  in  favor  of  defendant 
and  judgment  entered  thereon,  from  which  this  appeal  is 
prosecuted,  and  the  material  errors  assigned  and  discussed  are, 
that  the  verdict  should  have  been  set  aside,  as  being  against 
the  evidence,  and  that  the  court  erred  in  its  instruction  as  to 
the  measure  of  damages,  for  the  alleged  failure  to  haul  the 
brick. 

The  instruction  referred  to,  while  proper  in  its  general  form, 
was  misleading,  in  view  of  ti  ^'evidence  as  to  the  character' 
of  the  damages  that  appellee  claimed  on  account  of  such 
failure.  The  appellee  testified  that  he  got  behind  in  his  work 
because  of  such  failure,  and  he  *'  would  not  have  had  that 
happened  for  $500."  As  a  basis  for  his  damages,  he  testified  : 
"I  should  judge  my  damages  from  the  annoyance  and  delay, 
etc.  I  have  not  been  settled  with,  and  I  would,  if  I  had  my 
contract  done  at  the  time  required,'*^  He  further  testified 
that  ^'  the  owner  of  the  building  claims  that  I  have  a  forfeit 
to  pay  of  $5  per  day."  Thus  it  appears  that  there  was  a 
limit  fixed  for  the  completion  of  the  building,  and  special 
damages  provided  in  the  contract  for  a  failure  to  construct  tho 
building  in  the  time  required.  Under  the  instruction  referred 
to,  the  jury  were  permitted  to  consider  such  damages;  now 
the  general  rule  of  law  is,  that  only  those  damages  can  be 
recovered  for  a  breach  of  contract,  that  are  the  proximate  and 
natural  result  of  the  breach,  and  which  may  be  presumed  to 
have  been  contem])lated  by  the  parties.  Mayne  on  Damages, 
15;   Williams  v.  Case,  79  111.  356. 

It  is  also  the  law,  when  a  contract  provides  for  special 
damages,  or  is  of  a  special  character,  and  there  is  a  breach, 
caused  by  the  failure  to  comply  with  another  contract,  wliich 
is  ancillary  thereto,  that  in  order  to  recover  such  special  dam- 
ages in  a  suit  for  a  breach  of  the  subordinate  contract,  the 
maker  thereof  must  have  some  notice  of  the  character  of  such 
principal  contract.  See  Olmstead  v.  Burke,  25  111.  86,  and  case 
of  Had  leys  et  al.  v.  Boxendule,  26  Eng.  L.  &  E.  398,  there 
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cited;  W.,  St.  L.   &  P.  R.  R  Co.  v.   Lynch,  12  111.    App. 
3G5-8;  C,  B.  &  Q.  R  R  Co.  v.  Hale,  83  111.  360. 

There  is  no  proof  that  appellant  liad  any  notice  of  the 
special  character  of  appellee's  contract,  upon  which  he  bases 
his  damages,  and  there  is  no  proof  of  any  other  kind  of  dam- 
ages, or  that  he  and  his  men  were  idle  on  account  of  the  fail- 
ure to  haul  the  brick,  or  that  he  had  to  pay  others  more  per 
thousand  for  hauling  the  brick.  Without  reviewing  the 
evidence  in  detail,  as  to  the  condition  of  the  horse  when 
])urchased  by  appellee  or  thereafter,  suffice  it  to  say  tliat  the 
evidence  in  this  record  does  not,  in  our  judgment,  justify  the 
■finding  of  the  jury.  We  are  impressed  that  the  verdict  was 
the  result  of  a  prejudice  worked  up  against  the  appellant.  It 
is  in  the  record  that  he  was  denounced  by  the  attorney  for 
appellee,  as  "  a  Jew,  a  Christ-killer,  a  murderer  of  our  Savior." 
If  the  appellee  is  a  Jew,  on  account  of  his  birth,  or  parentage, 
it  was  not  his  fault,  neither  is  it  a  disgrace;  if  on  account  of 
his  religion,  it  is  not  a  cause  of  reproach.  As  to  the  other 
epithets  applied  to  him,  denunciatory  as  they  are  of  the  whole 
Jewish  race,  it  is  almost  inconceivable  that  they  should  be 
either  uttered  or  tolerated  in  tlie  trial  of  a  cause  in  a  court  of 
justice. 

No  one,  doubtless,  would  admit,  on  reflection,  more  readily 
than  the  attorney  for  appellee,  the  gross  impropriety  of  their 
use,  especially  at  such  a  place  and  on  such  an  occasion.  Judg- 
ment is  reversed  and  the  cause  remanded. 

lieversed  <md  remanded. 


W.  C,  Yost  and  William  T.  Cook 

V. 

The  Minneapolis  Harvestee  Works.* 

Negotiable  Instruments — Note — Reeoreiy  on — Alteration. 

1.    A  court  may  properly  require  a  party  to  pay  accrued  costs  as  a  condi- 
tion precedent  to  setting  aside  a  judgment  by  default. 
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2.  The  placing  of  a  figure  in  a  blank  space  in  a  note  by  the  person  in  the 
ripfbtful  possession  thereof*  thus  changing  it  from  a  non-intereHt  to  an  inter- ' 
est-bearing  note,  amounts  to  a  fraud  and  vitiates  the  same. 

3.  In  an  action  brought  to  recover  upon  a  promissory  note,  this  court 
holds  as  erroneous  the  sustaining  of  plaintiff's  objections  to  certain  ques- 
tions asked  defendants  upon  cross-examination,  touching  the  condition 
thereof  when  executed,  they  having  been  called  as  witnesses  by  the  plaintiff 
in  its  behalf,  and  that  such  questions  were  proper;  though  the  signing  of 
the  note  being  proved,  would  operate  to  shift  the  burden  of  proof  upon  the 
defendants  to  show  an  alteration  therein;  that  certain  in^^tructions  given 
in  behalf  of  the  plaintiff  were  misleading  and  prejudicial  to  defendants,  and 
that  the  judgment  against  them  can  not  stand. 

[Opinion  filed  October  27,  1891.] 

Appeal  from  theCircMiit  Court  of  Saline  County;  the  Hon. 
George  W.  Young,  Judge,  presiding. 

Messrs.  Boyeb  &  Choisseb,  for  appellants. 

Messrs.  W.  F.  Scott  and  Parish  &  Parish,  for  appellee. 

Green,  P.  J.  This  was  a  suit  brought  by  appellee  against 
appellants  jointly,  in  justice's  court  to  recover  the  amount  of 
a  promissory  note.  Judgment  was  there  rendered  against 
defendants,  who  thereupon  took  an  appeal  to  the  Circuit 
Court.  In  that  court  the  cause  was  called,  and  plaintiff  fail- 
ing to  appear,  it  was  dismissed  at  its  cost  on  motion  of  de- 
fendants. Afterward,  at  the  same  term,  on  the  motion  of 
plaintiff  supported  by  affidavits,  that  judgment  was  set  aside, 
on  condition  that  plaintiff  pay  all  the  accrued  costs.  In  this 
ruling  and  decision  of  the  court  no  error  is  perceived.  It  is 
unnecessary  to  go  through  the  evidence  in  detail  and  reproduce 
it  here,  in  the  view  we  take  of  this  case.  Suffice  it  to  say, 
that  giving  the  most  favorable  construction  for  plaintiff  to  tlie 
evidence  introduced,  it  must  be  conceded  that  this  is  an  exceed- 
ingly close  case  on  the  facts.  Defendants  interposed  a  written 
affidavit  denying  the  execation  of  the  note  sued  on,  and  both 
testified  the  note  they  signed  did  not  bear  intej-est;  that  they 
did  not  sign  a  note  reading  like  the  one  sued  on;  that  when 
each  signed  the  note  read  in  evidence,  the  space  left  for  rate 
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of  interest  was  not  filled  up,  whereas  the  note  as  it  appeared 
when  so  read  to  the  jury,  had  the  figure  "  8  "  in  this  space, 
making  it  read,  **  with  interest  at  the  rate  of  eight  per  cent 
per  annum  from  date  until  paid."  And  each  testified  lie  never 
authorized  or  consented  to  the  insertion  of  any  rate  of  inter- 
est. Myers,  agent  of  plaintiff,  who  drew  up  the  note  and 
handed  it  to  Yost  to  sign,  did  not  testify  positively  the  figure 
8  was  in  the  said  space  at  that  time,  but  he  and  another  wit- 
ness, who  was  plaintiff's  general  agent,  testified  to  circumstances 
tending  to  prove  no  figure  had  been  interpolated  after  the 
delivery  of  the  note  by  the  makers.  A  contract  between 
])laintiff  and  Yost  tendinfif  to  prove  he  had  agreed  to  give 
plaintiff  a  note  drawing  eight  per  cent  interest,  was  also 
admitted  in  evidence.  The  judgment  went  against  defendants 
for  $195.85.     Cook  was  surety  upon  the  note  for  Yost. 

In  this  state  of  case  great  care  is  required  of  the  court  in 
its  rulings,  and  the  instructions  given  to  the  jury  should  be 
accurate.  In  our  judgment  the  court  erred  in  its  ruling  and 
instructions.  Plaintiff,  to  prove  the  execution  of  the  note, 
called  as  witnesses  on  its  behalf,  the  defendants,  Yost  and 
Cook.  Yost  was  asked  in  his  examination  in  chief:  "  I  will 
ask  you,  Mr.  Yost,  if  that  is  your  signature  ? "  He  answered, 
*^  That  is  my  name."  He  was  then  asked,  "  That  is  your  sig- 
nature, is  it  ? "  and  answered,  "  Yes  sir,"  and  was  then  asked, 
'*  You  signed  that  ?  "  and  answered,  ^'  I  say  that  is  my  name;  I 
WM'oto  that  there."  Cook  was  asked  substantially  the  same 
questions  and  gave  like  answers.  On  cross-examination  each 
of  these  witnesses  were  asked  questions  touching  the  instru- 
ment— when  it  was  so  signed,  as  to  whether  it  then  bore  eight 
per  cent  or  any  rate  of  interest  or  had  been  altered,  or  whether 
it  read  the  same  as  when  so  signed.  Each  and  every  one  of 
these  questions  were  objected  to  by  plaintiff,  and  the  objection 
sustained,  and  we  think  this  was  error.  By  thus  proving  the 
signature,  plaintiff  opened  the  door  to  this  cross-examination, 
showing  the  condition  and  appearance  of  the  note  when  these 
parties  signed  it.  It  was  legitimate  cross-examination  germane 
to  the  subject-matter  of  the  direct  examination,  and  this  is  so 
even  if  counsel  were  right  in  their  contention  that  the  signing 
of  the  note  being  proved,  the  burden  was  then  shifted  upon 
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defendants  to  prove  the  alteration.  It  was  not  a  question  of 
the  burden  of  proof  defendants  should  assume,  but  what  was 
the  legitimate  scope  of  the  cros&-examination  as  fixed  by  the 
law  for  the  examination  of  witnesses.  If  defendants'  rights 
under  the  law  were  abridged  in  this  regard,  as  we  hold  was 
the  case,  it  was  an  error  which  was  calculated  to  prevent  a  fair 
trial.     For  plaintiff  this  instruction  was  given : 

"  Third.  The  court  instructs  the  jury  that  the  rule  of  law  is, 
that  where  one  of  two  parties  must  suffer  loss,  he  who  by  his 
negligent  conduct  made  it  possible  for  loss  to  occur,  must  bear 
it;  and  if  you  believe  from  the  evidence  that  the  defendant 
Cook,  signed  the  note  in  suit;  leaving  a  blank  where  the  figure 
8  indicating  the  rate  of  interest,  now  stands,  in  such  a  con- 
dition that  said  space  could  be  filled  without  indicating  any 
change  in  said  note,  then  said  Cook  is  guilty  of  negligence; 
and  if  you  further  believe  from  the  evidence  that  the  figure 
8  was  placed  in  said  blank,  and  said  note  was  afterward 
delivered  to  the  agent  of  the  plaintiff  without  any  knowledge 
on  ihjd  part  of  said  agent  that  said  change  had  been  made,  then 
said  change  or  alteration  of  said  note  can  not  be  interposed  to 
prevent  the  plaintiff  from  recovering  in  this  suit." 

This  instruction  was  quite  misleading  and  highly  prejudicial 
to  defendants.  This  was  not  a  suit  by  a  honajUie  holder  of  a 
note  assigned  to  him  for  value  before  maturity,  and  the 
makers.  But  the  payee  is  plaintiff,  and  if  its  agents  having 
authority  to  take  notes  for  it,  or  a  right  to  the  custody  and 
control  thereof,  placed  the  figure  8  in  the  blank  space,  and 
ihereby*  changed  tlie  note  from  a  non-interest  bearing  instru- 
ment to  one  bearing  eight  percent  interest,  without  the  knowl- 
edge or  consent  of  the  makers,  such  alteration  would  be  a  fraud, 
vitiating  the  note  and  defeating  a  recovery.  Black  v.  Bow- 
man, 15.  111.  App.  166;  Burwell  v.  Orr  et  al.,  84  111.  465. 
This  instruction  was  in  direct  conflict  with  the  law  as  laid  down 
in  the  cases  cited,  and  the  court  erred  in  giving  it.  It  was 
also  error  to  give  the  jury  this  instruction  for  plaintiff: 

"  First.  The  court  instructs  the  jury  that  the  plaintiff,  by  the 
introduction  of  the  note  read  in  evidence,  made  out  2i  pynma 
facie  case  entitling  it  to  a  verdict  for  the  amount  of  said  note, 
principal  and  interest,  according  to  the  tenor  and  effect  thereof; 
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aud  you  slioald  so  find,  unless  the  defendants  have  shown  by 
a  preponderance  of  the  evidence  that  said  note,  as  originally 
executed  and  delivered  by  them  to  the  plaintiff,  bore  no  interest 
and  has  been  altered  in  this  respect." 

Before  the  statute  went  into  effect  dispensing  with  the  proof 
of  the  execution  of  iustruraents  sued  on,  proof  of  the  signature 
was  pjnma  facie  evidence  of  its  execution.  But  that  rule  does 
not  apply  in  this  case. 

Plaintiff  affirms  that  defendants  executed  a  written  contract 
to  pay  it  a  definite  sum  of  money  at  a  definite  time,  with  inter- 
est thereon  from  date  at  the  rate  of  8  per  cent  until  paitlj 
that  this  was  the  contract  broken  by  defendants,  and  to 
recover  damages  for  this  breach,  suit  is  brought.  Defendants 
-do  not  affirm  the  note  was  altered,  but  deny,  upon  oath,  that 
they  executed  this  instrument  on  which  the  suit  is  founded. 
Thereby  they  put  in  issue,  not  only  the  fact  that  they  signed 
it,  but  also  the  facts  that  they  signed  and  delivered  to  plaintiff 
that  contract,  containing  all  the  terms  as  averred  by  plaint- 
iff. On  this  issue  plaintiff  manifestly  takes  the  affirmative. 
The  plaintiff  did  introduce  and  read  the  note  in  evidence,  but, 
as  we  have  said,  by  an  improper  ruling  pf  the  court.  Had 
proper  cross-examination  of  its  w^itnesses  been  permitted,  it 
would  have  been  shown  by  them  that  although  the  signatures 
were  theirs,  the  contract,  as  it  then  appeared,  was  not  the  one 
executed  and  delivered  by  them,  and  thereby  it  would  have 
been  shown  by  plaintiff  that  although  it  was  admitted  defend- 
ants' names  were  signed  by  them,  3'et,  also,  tlio  execution  of  the 
note  was  denied  by  them.  It  was  not  a  mere  admission  of  the 
signing,  without  other  evidence  offered  or  heard  to  show  that 
the  contract  w^as  not  theirs,  as  in  the  case  of  Lowman  v.  Au- 
bery,  72  111.  620,  cited  by  appellee,  nor  is  that  case  in  point 
on  this  branch  of  the  case.  The  court  also  entered  judgment 
for  all  the  costs  in  the  case  and  awarded  execution  for  the 
same.  This  was  error.  The  court  had  set  aside  a  judgment 
against  plaintiff  and  reinstated  the  case,  upon  condition  that  it 
should  pay  all  the  costs  then  accrued,  and  this  condition  should 
have  been  enforced  and  defendants  relieved  from  the  payment 
thereof.  For  the  errors  mentioned,  the  judgment  is  reversed 
and  cause  remanded.  Reversed  and  remanded. 
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The  Ohio  &  Mississippi  Railway  Company 

V. 

M.  D.  Gross. 

Bailroads ^Injury  to  Stock. 

In  an  action  bronght  to  recover  from  a  railroad  company  for  tlie  killing; 
of  a  hog  upon  its  track,  this  court  holds  that  there  was  no  evidence  of  negli- 
gence upon  the  part  of  the  servants  managing  the  train  in  question,  and  that 
the  judgment  for  the  plaintiff  can  not  stand. 

[Opiuion  filed  October  27,  1891.] 

Appeal- from  the  Circuit  Court  of  White  County;  the  Hon. 
C.  8.  CoNGKB,  Judge,  presiding. 

Messrs.  Polijlkd  &  Weknbe  and  Wbntwobth  Terry,  for 
appellant. 

Mr.  N.  HoLDERBT,  for  appellee. 

Green,  J.  This  suit  was  brought  to  recover  the  value  of 
a  hog,  killed  on  the  switch  track  or  "T"  of  defendant,  within 
the  depot  limits  of  the  station  of  Enfield.  The  animal  was 
trespassing  upon  the  right  of  way  and  switch  track,  and  at  a 
place  where  defendant  was  not  required  to  fence  its  right  of 
way,  at  the  time  it  was  killed.  The  train  was  being  backed 
up  the  switch  at  a  very  slow  rate  of  speed,  in  a  careful  man- 
ner, and  for  a  necessary  purpose,  when  the  animal  stepped  in 
front  of  the  approaching  car  and  was  run  over  and  killed. 
Those  in  charge  of  the  train  did  not  see  it,  and  there  was  no 
evidence  of  negligence  by  those  managing  the  train,  to  estab- 
lish defendant's  liability.  Hence  there  was  no  legal  cause  of 
action.     The  judgment  is  reversed  and  the  cause  is  remanded. 

Judgment  reversed. 

ToL.  XLi  aa 
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James  Blake 

V. 

Joseph  A.  Kurbus, 


LandJord  and  Tenant — Lease — Agreement  for — Conditions — Breach— 
Evidence — Damages. 

A  person  in  povsemion  of  real  estate  nnder  a  written  aarreement  for  a  lease 
for  a  term  lon^r  than  one  year,  occupies  under  a  verbal  leasing  within 
the  statute  of  frauds,  and  his  tenancy  is  one  from  month  to  month. 

[Opinion  filed  October  27,  1891.] 

In  error  to  the  Circuit  Court  of  St.  Clair  County;  the 
Hon.  John  P.  Altoeld,  Judge,  presiding. 

Messrs.  F.  Q.  Cockeell  and  Alexander  Flannioan,  for 
plaintiff  in  error. 

Messrs.  Dill  &  Schaeper  and  E.  R.  Davis,  for  defendant 
in  error. 

1.  The  plaintiff  in  error  repudiates  the  lease  made  between 
Persall  and  Kurrus,  and  insists  that  his  rights  are  to  be  deter- 
mined by  the  writing  of  October  13,  1888.  lie  assumes  that 
this  writing  is  the  lease,  and  th*it  under  it  he  had  the  unre- 
stricted right  to  carry  on,  in  the  premises,  any  business  he  might 
desire  to  prosecute.  This  writing  is  not  a  lease;  it  is  only  an 
Agreement  for  a  lease.  Griffin  v.  Knisely,  75  III.  411.  Taylor, 
Landlord  and  Tenant,  Sec.  40,  says:  "Wherever,  therefore, 
the  instrument  makes  the  demise  dependent  on  a  condition  or 
stipulation  yet  to  be  performed,  it  operates  as  an  agreement 
only." 

At  the  date  of  this  writing  (Oct.  13, 1888)  the  building  was 
yet  to  be  erected;  it  was  not  to  be  completed  until  January  1, 
1889,  hence  it  was  dependent  on  a  stipulation  yet  to  be  per- 
formed; consequently  it  was  not  a  lease,  but  a  mere  agreement 
for  a  lease.     It  was  not  treated  by  the  parties  as  a  lease,  and 
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it  was  not  assigned  to  plaintiff  in  error.  Plaintiff  in  error 
having  repudiated  the  Persall  lease,  and  the  writing  of  October 
13,  1888,  not  being  a  lease,  what  then  were  his  rights  in  the 
premises  ?  Manifestly  those  of  a  tenant  from  month  to  month. 
The  case  of  Creighton  v.  Sanders,  89  111.  543,  settles  this  mat- 
ter beyond  controversy.  His  tenancy  could  have  been  termi- 
nated by  a  month's  notice.  Part  performance  does  not  prevail 
at  law.     Dougherty  v.  Catlett,  129  111.  431. 

2.  This  property  was  leased  for  a  specific  purpose,  namely, 
that  of  keeping  a  feed  store  and  sale  stable.  Blake  had  no 
right  to  run  a  livery  or  boarding  stable.  Such,  unquestion- 
ably, was  the  understanding.  Kurrus  hiniself  having  a  livery 
stable  just  across  the  street,  never  consented  that  the  property 
in  controversy  should  be  used  as  a  livery  stable.  Blake  per- 
sisted in  violating  his  lease,  and  when  sued  in  forcible  detainer, 
instead  of  defending  his  position,  he  voluntarily  vacated  the 
premises.  It  is  true,  he  insists  that  Kurrus  had  cut  off  the 
water  supply  pipes,  and  he  therefore  had  the  right  to  abandon 
the  premises.  He  bases  his  action  on  the  assumption  that  it 
was  the  duty  of  Kurrus  to  furnish  him  water  supply  pipes. 
Bearing:  in  mind  the  fact  that  Blake  claims  all  his  rights  under 
the  writing  of  October  13,  1888,  the  question  arises,  upon 
what  evidence  does  Blake  insist  that  it  was  the  duty  of  Kurrus 
to  furnish  water  supply  pipes  ?  This  writing  is  silent  on  this 
subject. 

An  agreement  can  not  rest  partly  in  writing  and  partly  in 
parol.  Marshall  v.  Gridley,  46  111.  247.  This  writing  does 
not  oblige  Kurrus  to  furnish  the  pipes.  The  same  is  true  of 
the  Persall  lease,  and  no  witness  testified  that  it  was  the  duty 
of  Kurrus  to  furnish  thesfe  pipes.  There  is  no  evidence  what- 
ever that  Kurrus  ever  agreed  to  allow  his  water  supply  pipes 
to  be  used  by  Blake.  All  that  can  be  said  in  favor  of  Blake 
is  that  the  former  tenants  procured  their  water  supply  through 
a  pipe  from  an  adjoining  room  owned  by  Kurrus,  and  that 
Blake  had  also  procured  his  water  in  this  way;  but  there  is  not 
a  particle  of  evidence  in  this  record  that  it  was  Kurrus'  duty 
to  furnish  this  pipe.  He  had  not  agreed  to  do  it,  and  was  not 
bound  to  do  it     Whatever  he  did  in  this  respect  was  a  mere 
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gratuity  or  permiBsion  which  he  had  the  right  at  any  time  to 
withdraw. 

3.  The  only  theory  upon  which  plaintiff  in  error  can  main- 
tain his  Bnit  is  that  he  was  evicted  from  the  premises.  Con- 
ceding, which  we  do  only  for  argument,  that  it  was  the  doty 
of  Eurrus  to  furnish  the  supply  pipe,  and  that  he  wilfully 
closed  it  off — is  this  an  eviction  of  the  plaintiff  in  error?  We 
insist  that  it  is  not. 

In  Morris  v.  Tillson,  81  111.623,  the  court  says:  "The  rule 
laid  down  in  Hayner  v.  Smith,  63  111.  430,  Lynch'  v.  Baldwin, 
69  111.  210,  and  Walker  v.  Tucker,  70  111.  528,  is,  that  acts  by 
the  landlord,  in  interference  with  the  tenant's  possession,  to 
constitute  an  eviction,  must  clearly  indicate  an  intention  on 
the  part  of  the  landlord  that  the  tenant  shall  no  longer  con- 
tinue to  hold  the  premises." 

There  is  no  evidence  that  Kurrus  agreed  to  fnmish  the 
water  supply,  and  there  is  no  evidence  that  he  turned  it  off. 

In  addition  to  this,  the  evidence  is  that  Blake  could  easily 
have  procured  water  from  other  sources,  but  he  made  no  effort 
whatever  to  do  it.  But  conceding  all  that  is  claimed,  we  insist 
that  the  acts  complained  of  would  not  amount  to  an  eviction; 
at  most  they  would  only  amount  to  a  mere  trespass. 

4.  After  the  plaintiff  rested,  we  asked  the  Circuit  Court, 
Judge  Altgeld  presiding,  to  instruct  the  jury  to  find  for  Uic 
defendant  We  then  thought,  and  now  think,  the  plaintiff 
showed  no  cause  of  action,  and  that  the  instruction  should  have 
been  given.  Was  there  an  eviction?  If  not,  this  instruction 
should  have  been  given.  Perhaps,  as  was  said  in  Hayner's 
case,  63  111.435,  this  is  a  question  "  to  be  decided  by  the  jury." 
But  wo  insist  that  there  was  an  utter  failure  of  evidence  on 
this  point. 

Sample,  J.  Tlie  defendant,  Kunais,  having  in  process  of 
construction  in  East  St.  Louis,  a  brick  building,  entered  into 
following  contract  with  Levy  and  Persall  to  lease  the  same  to 
them : 

"  We,  the  undersigned,  agree  to  lease  of  Joseph  A.  Kurrus, 
of  East  St.  Louis,  Ills.,  a  brick  building  to  bo  erected  on  lot 
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14,  block  172,  town  of  East  St.  Louis,  in  the  city  of  East  St. 
Louis,  Illinois.  The  building  to  be  28  feet  by  70  feet  and  to 
be  ready  for  use  on  or  before  January  1, 1889,  for  a  term  of 
three  years,  with  a  privilege  of  five  years,  at  a  rental  of  $275 
per  annum. 

"Joseph  Levy, 
«  S.  E.  Pebsall. 
"  Dated  Oct.  13,  1888.". 

Possession  was  taken  by  Levy  and  Persall  about  January  1, 

1889,  of  said  building,  who  used  it  for  the  purpose  of  keeping 
horses  and  feed  for  horses  and  occasionally  they  hired  out 
some  of  the  horses  so  kept  by  them.  At  the  expiration  of  about 
one  year,  Persall  bought  Levy's  interest  in  the  business  and 
thereafter  ran  the  same  until  about  the  15th  day  of  February, 

1890,  when  he  sold  out  to  Blake,  the  plaintiff,  with  the  con- 
sent of  the  defendant,  and  indorsed  the  written  contract  to 
Blake,  who  took  possession  of  the  premises.  Prior  to  this 
time  and  before  Persall  bought  out  Levy,  Persall  had  asked 
Kurrus  to' make  out  a  lease  of  the  premises  to  him  in  accord- 
ance with  the  contract,  which  Kurrus  had  agreed  to  do  but 
had  neglected  it,  until  shortly  after  Blake  took  possession, 
when  the  lease  was  made  out  and  signed  by  Persall,  which, 
being  made  out  in  duplicate,  was  presented  by  Persall  to  Blake 
for  acceptance,  but  refused,  just  for  what  reason  is  not  made 
clear,  without  it  was  that  the  lease  contained  provisions  not 
in  the  original  contract  for  leasing.  This  lease  was  dated 
back  to  January  1,  1890,  and  ran  for  a  period  of  two  years 
from  that  date,  at  a  rental  of  $275  per  year  and  provided  tliat 
it  was  to  be  used  for  a  feed  store  and  sale  stable  and  for  no 
other  purpose,  without  the  written  consent  of  lessor.  This 
was  what  it  was  used  for  by  the  original  parties. 

The  defendant  had  a  livery  stable  right  across  the  way  and 
did  not  want  to  encourage  competition  with  his  business.  The 
defendant,  evidently  understanding  that  Blake  was  in  posses- 
sion under  the  lease  with  Persall,  he  not  having  been  notified 
of  Blake's  refusal  to  accept  such  lease,  on  the  19th  day  of  March, 
1890,  notified  Blake  that  he  would  terminate  the  lease  for  his 
default  in  keeping  a  feed  stable  instead  of  a  feed  store  and 
sale  stable. 
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lie  also,  on  the  3d  day  of  April,  1S90,  notified  Blake  that  he 
was  in  default  in  the  payment  of  rent  and  unless  paid  before 
the  9th  day  of  April,  he  would  terminate  the  lease. 

After  this  the  water  was  shut  oflf  from  the  building,  where- 
upon, on  the  Tth  day  of  April,  1890,  Blake  made  written 
demand  on  Kurrus  to  turn  on  the  water  or  supply  another 
system,  or  he  would  vacate  the  premises  and  Iiold  him  respon- 
sible for  damages.  The  water  not  being  turned  on,  Blake,  on 
the  15th  day  of  April,  1890,  served  written  notice  on  Kurrus, 
that  in  consequence  of  his  wilful  interference  and  annoyance 
in  turning  off  the  water  necessary  to  the  use  of  the  premises, 
he  would  vacate  the  premises  and  hold  him  responsible  fur 
damages.  Whereupon  this  suit  was  brought,  and  on  trial  the 
jury  awarded  him  damages  in  the  sum  of  $50,  whicli,  not  being 
satisfactory,  he  moved  for  a  new  trial,  which  was  overruled  and 
judgment  entered  "on  the  verdict,  from  which  this  appeal  is 
prosecuted  and  numerous  errors  assigned. 

The  main  ground  of  complaint  is  that  the  plaintiff  was  de- 
prived by  the  defendant  of  the  n6e  of  the  premises  for  the 
residue  of  the  unexpired  term  for  which  Levy  and  Persali 
had  contracted  for  a  lease,  and  that  in  this  view  the  damages 
are  insignificant  that  were  awarded  the  plaintiff.  If  this  was 
the  proper  view  to  take  of  the  case,  we  would  unhesitatingly 
reverse  and  remand  it,  but  we  take  a  different  view. 

The  plaintiff,  notwithstanding  the  defendant  consented  to 
the  assignment  of  the  contract  with  Persali  and  Levy  to 
Blake  and  his  occupancy  of  the  premises,  did  not  obtain  any 
additional  or  other  rights  thereby  than  those  conferred  by 
that  contract  on  Persali  and  Levy.  By  that  contract  it  will 
be  observed  that  they  agreed  to  lease  of  Kurrus,  the  premises 
for  a  certain  time  at  a  certain  rental.  It  does  not  purport  on 
its  face  to  be  other  than  an  agreement  for  a  lease,  and  it  was 
not  abrogated  by  any  other  agreement  It  was  regarded  by 
them,  and  each  of  them,  as  in  full  force,  and  the  plaintiff 
still  so  regarded  it  when  he  took  possession,  only  ho  made  the 
mistake  in  supposing  that  it  was  a  lease  instead  of  an  agree- 
ment for  a  lease.  It  is  evident  that  Persali  did  not  under- 
stand it  to  be  a  lease  or  he  would  not  have  signed  the  lease 
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of  date  January  1,  1890,  agreeing  to  pay  the  rent.  Blake  re- 
fused to  accept  this  lease,  and  claimed  his  rights  were  under 
the  original  contract,  which,  as  seen,  being  merely  an  agree- 
ment for  a  lease,  made  his  occupancy  one  under  a  verbal 
leasing  and  for  a  period  longer  than  one  year,  and  therefore 
within  the  statute  of  frauds,  which,  under  the  authority  .of 
Creighton  v.  Sanders,  89  111.  543,  became  only  a  tenancy  from 
mouth  to  month.  Hence  whatever  damages  he  sustained  was 
under  such  a  leasing.  The  defendant,  therefore,  having  the 
right  to  terminate  the  lease  or  occupancy  at  the  end  of  any 
month,  we  can  not  say  that  the  damages  allowed  were  not 
compensatory.  The  plaintiflF  testified  that  he  had  put  in  a  tel- 
ephone that  cost  him  $50,  liad  bought  hose  that  co&t  him 
$7.50  and  been  to  some  other  expense,  that  in  all  amounted  to 
$115  or  $120;  that  he  had  three  regular  customers  and 
several  transient  ones;  that  he  had  sold  six  or  eight  horses 
and  two  or  three  mules.  His  telephone  and  hose  would  not 
be  an  entire  loss  to  him,  and  his  profits  in  the  business  were 
evidently  not  very  large. 

It  will  be  observed  that  the  court  below  gave  instructions 
on  the  theory  that  the  original  contract  for  a  lease,  was  a  lease, 
and  authorized  the  jury  to  consider  damages,  if  any,  for  the 
eviction,  for  a  period  of  one  year  and  eight  months.  This 
was  a  more  liberal  instruction  than  the  plaintiff  was  entitled 
to.  It  would  subserve  no  interest  to  review  all  the  errors 
assigned.  We  think  substantial  justice  has  been  done,  and 
therefore  affirm  the  judgment. 

Judgment  affirmed. 


James  A.  McIlwain 

V. 

Fritz  Karstens  and  Fritz  Duensing. 

Forrihh  Entry  and  Detainer — Sale  under  Execution— Redemption-^ 
Sees.  6  and  27,  Chap.  77,  R.  S, 
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A  party  obtainini?  a  jadgment  af^AinKt  the  estate  of  a  deoeased  person, 
wishing  to  redeem  landfl  thereof  sold  under  a  decree  of  foreclosure,  must 
tak^  out  a  special  execution  wiihin  seven  years  from  the  time  of  the  rendi- 
tion  of  such  judgment  unless  revived. 

[Opinion  filed  October  27,  1891.] 

Appeal  from  the  County  Court  of  Randolph  County;  the 
Hon.  Wakbkn  N.  Wilson,  Judge,  presiding. 

Meectrs.  G.  &  G.  A.  Koekneb  and  R.  G.  Goddard,  for 
appellant. 

Mr.  n.  Clay  Horner,  for  appellees. 

Green,  P.  J.  This  action  of  forcible  entry  and  detainer 
was  commenced  by  appellant  before  a  justice  of  the  peace  to 
recover  from  appellees,  who  were  tenants  of  the  heirs  at  law 
of  William  Murphy,  deceased,  the  possession  of  160  acres  of 
land.  The  cause  was  taken  by  appeal  to  the  County  Court, 
and  there  tried  by  the  court  without  a  jury.  The  court 
refused  to  admit  the  evidence  offered  on  behalf  of  plaintiff, 
found  the  issues  for  defendants,  and  gave  judgment  against 
plaintiff  for  costs.  To  reverse  the  judgment  plaintiff  took  this 
appeal.  The  complaint  filed  in  the  cause  by  plaintiff  alleges  : 
That  on  April  19,  1883,  J.  E.  Hayner  &  Co.  recovered  a 
judgment  in  the  County  Court  of  Randolph  County  against  the 
estate  of  William  Murj)hy,  deceased,  in  the  sum  of  $595.98. 
That  on  June  5,  1890,  plaintiff  purchased  for  vaUie  and  re- 
ceived an  assignment  of  the  judgment  from  J.  E.  Hayner  & 
Co.  That  on  June  13,  1889,  the  master  in  chancery  of  tlie 
Circuit  Court  of  said  county,  under  a  decree  of  foreclosure  of 
mortgage  in  favor  of  Boyle  and  Borders  against  the  widow, 
heirs  at  law,  and  executor  of  tlie  last  will  of  said  William 
Murphy,  deceased,  struck  off  and  sold  to  James  J.  Borders, 
for  the  sum  of  $2,268,  subject  to  the  usual  statutory  redemp- 
tion, the  premises  in  controversy  in  this  suit,  described  in  the 
com])laint.  That  on  June  11^  1890,  J.  E.  Hayner  &  Co.,  by 
plaintiff  as  their  assignee,  caused  a  special  execution  to  issue 
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ont  of  said  County  Court  on  the  judgment  first  above  set 
forth  against  said  land,  and  caused  said  special  execution  to  be 
delivered  to  the  sheriff  of  said  county  to  execute,  and  made 
redemption  of  said  land  from  said  foreclosure  sale,  by  paying 
the  sheriff  $2,450.12  on  said  last  day,  as  provided  by  the 
statute.  That  on  July  7,  1890,  at  the  Redemption  sale  of 
the  promises  under  the  special  sale  under  the  special  execu- 
tion, by  said  sheriff,  plaintiff  bid.  $2,478.44,  which  sum 
wos  in  full  of  redemption  money,  and  eight  per  cent  interest 
therec^n  from  date  of  sale,  for  said  premises,  and  the  same  was 
by  said  sheriff  then  struck  off  and  sold  to  plaintiff.  That  on 
the  >r.me  day  said  sheriff  made,  executed  and  delivered  to 
p)uintiff  a  sheriff's  deed  conveying  to  plaintiff  all  the  estate 
and  interest  of  the  estate  of  Murphy,  deceased,  his  heirs  and 
legatees,  which  deed  is  recorded  in  the  recorder's  office  of  said 
county.  That  plaintiff  is  the  owner  of,  and  entitled  to,  the 
possession  of  said  premises  by  virtue  of  his  deed  under  the 
proceedings  above  set  forth.  That  defendants  are  jointly  in 
possession  of  said  premises  as  tenants  of  the  heirs  of  said 
Murphy.  That  demand  in  writing  for  possession  has  been 
duly  made  and  defendants  wilfully  and  without  force  detain 
such  possession  from  plaintiff. 

It  thus  appears  the  plaintiff's  right  to  maintain  this  action 
is  based  entirely  upon  the  sheriff's  deed,  conveying  to  him 
the  said  premises  as  purchaser  thereof,  at  the  sale  under  the 
special  execution.  In  the  case  of  Meyer  v.  Minnbouge,  106 
111.  414,  it  is  said,  with  respect  to  a  sheriff's  deed  :  "  It  is  hardly 
necessary  to  observe  that  the  validity  of  every  execution  sale, 
and  all  conveyances  or  other  evidences  of  title  founded  there- 
on, depend  upon  the  authority  of  the  officer  to  make  such 
sale,  and  his  authority  in  all  cases  depends  upon  the  character 
and  validity  of  the  process  under  which  he  acts.  If  by  reason 
of  the  judgment  being  void  or  having  from  any  cause  become 
incapable  of  being  enforced  by  execution,  and  there  has  been 
no  subsequent  revivor  of  it,  and  execution  nevertheless  should 
be  sued  out,  it  would  confer  no  authority  whatever  upon  the 
ofiEicer  executing  it,  and  a  sale  made  under  it,  and  all  official 
conveyances,  or  other  evidences  of  title  founded  thereon, 
would  be  absolutely  null  and  void." 
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"If  the  redemption  be  made  bj  a  jndgment  creditor,  in 
order  to  be  available  to  bim  under  bis  statutory  right  to 
redeem,  and  to  pass  the  title,  in  case  of  a  second  sale  in  satis- 
faction of  bis  own  judgment,  he  must  have  a  valid  execution, 
followed  by  a  sheriff's  deed,  properly  executed." 

Tested  by  the  rules  thus  announced  in  the  case  cited,  was  the 
special  execution  valid  and  did  the  sheriff's  deed  to  appellant 
convey  any  title  to  him  in  or  to  said  premises?  The  judgment 
upon  which  said  execution  was  issued  was  recovered  April  19, 
1883,  and  was  never  revived.  Seven  years,  one  mouth  and  ten 
days  thereafter,  and  on  June  14,  1890,  said  execution  issued 
thereon.  By  virtue  of  this  execution,  plaintiff  claimed  the 
right  under  the  provisions  of  Sec.  27,  Chap.  77,  R.  S.,  to 
redeem  from  the  foreclosure  sale  mentioned  in  his  complaint, 
and  the  right  also  to  levy  upon  and  sell  the  redeemed  premises. 

These  being  the  facts,  there  can  bo  no  doubt  that  the  execu- 
tion was  void  and  the  sheriff's  deed  conveyed  no  title  to 
plaintiff,  as  will  be  seen  by  reference  to  Sec.  6,  Chap.  77, 
R.  S.,  and  the  construction  given  that  section  by  our  Supreme 
Court. 

Said  Sec.  6  provides :  *'No  execution  shall  issue  upon  any 
judgment  after  the  expiration  of  seven  years  from  the  time 
the  same  becomes  a  lien,  except  upon  the  revival  of  the  same 
by  scire  facias?^ 

In  construing  this  section,  it  is  said  in  Wilson  v.  Schneider 
et  al.,  124:  111.  028 :  "  The  words  '  any  judgment '  are  broad 
enough  to  include  the  probated  claim,  which  is  to  be  consid- 
ered a  judgment  by  the  terms  of  Sec.  27,  aild  the  special  execu- 
tion provided  for  in  that  section  is  certainly  comprehended 
within  the  meaning  of  the  words  'no  execution.'  We  are 
therefore  of  opinion  that  the  restriction  laid  down  in  Sec.  6 
was  intended  to  apply  to  the  claims  and  special  executions 
referred  to  in  Sec.  27."  It  is  also  held  in  this  last  case, 
that  a  creditor  proving  his  claim  against  an  estate  of  a  deceased 
debtor,  can  only  have  a  charge  upon,  or  liability  against,  the 
land,  so  far  as  the  remedy  by  redemption  is  concerned,  for 
seven  years  from  the  time  his  claim  is  allowed,  and  can  not 
issue   the   special   execution  provided   for   in  Sec.   27  after 
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that  time.  In  that  case  the  special  execution  was  held  to  be 
void  and  of  no  effect,  for  the  reason  that  it  was  issued  more 
than  seven  years  after  the  renditioii  of  the  judgment  upon 
which  it  was  issued.  It  follows,  therefore,  that  in  accord- 
ance with  law,  as  laid  down  by  the  court  of  last  resort  in 
this  State,  we  must  hold  the  court  below  did  not  err  in 
rendering  the  judgment  appealed  from,  and  that  the  special 
execution  in  this  case  issued  upon  a  dormant  judgment  was 
void,  and  the  sale  and  sheriff's  deed  thereunder  were  invalid, 
and  plaintiff  had  np  title  in,  or  to,  the  premises  by  virtue 
thereof. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


James  McGregor 
Lewis  B.  Parsons  and  William  R  Loake. 

Partnership — Existence  of — Evidence — Wages  of  Third  Person. 

In  an  action  brought  by  a  servant  to  recover  from  defendants  for  services, 
upon  the  ground  that  they  were  partners,  he  having  been  employed  by  one 
of  them,  the  point  involved  being  as  to  whether  the  other  so  held  himself 
out  to  the  world  th-it  one  dealing  with  the  first  mi^ht  fairly  presume  thnt 
a  partnership  existed,  this  court  holds  that  the  evidence  warranted  no  such 
presumption,  and  declines  to  interfere  with  the  judgment  against  the 
plaintiff. 

[Opinion  filed  October  27,  1891.] 

In  error  to  the  Circuit  Court  of  Clay  County;  the  Hon.  C. 
S.  CoNGERj  Judge,  presiding. 

Messrs.  Haglb  &  Shrinee  and  Hofp  &  Cheslet,  for 
plaintifiE  in  error. 

Mr.  RuFus  Cope,  for  defendant  in  error  Parsons. 
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Sample,  J.  Parsons  being  the  owner  of  a  large  tract  of 
land,  rented  the  same  to  Loake  for  a  period  of  three  years; 
each  party  was  to  put  in  aa  permanent  capital  $5,107.63,  either 
in  cash,  or,  at  his  option,  an  equal  amount  in  live  stock,  farm 
machinery  or  implements,  as  might  be  wanted  for  tlie  working 
of  the  farm,  and  additional  money  was  also  to  be  pat  in  to 
stock  the  farm.  In  consideration  of  such  renting  of  Parsons' 
farm,  Loake  was  to  give  his  exclusive  time  and  attention  to, 
and  do,  or  cause  to  be  done,  all  the  work,  perform  all  the 
labor,  and  defray  all  the  expense  connected  with  and  neces- 
sary to  the  successful  management  and  operation  of  said  farm, 
including  stocking,  feeding,  care  of  stock,  and  marketing  all 
the  products  of  same  without  putting  said  Parsons  to  any 
trouble  or  expense,  and  give  Parsons  one-half  of  all  the  prod- 
uce of  the  fai*m,  or  of  the  stock  that  was  sold.  After  this 
contract  was  made,  Loake  hired  the  plaintiff,  who,  it  would 
appear  from  the  evidence,  became  a  kind  of  foreman  under 
Loake,  who  had  the  sole  and  exclusive  possession  of  the  farm. 
Pai-sons  never  assumed  to  give  the  plaintiff  any  directions  or 
exercise  any  control  over  him,  except  a  few  days  that  ho 
worked  at  Parsons'  place,  without  it  was  during  the  time  that 
he  had  charge  of  a  stallion,  which  was  jointly  owned  by  Par- 
sons and  Loake.  Under  this  state  of  facts  the  plaintiff  sued 
Parsons  and  Loake  for  his  wages,  claiming  that  they  were 
partners  and  that  he  worked  for  the  firm. 

Parsons  filed  the  general  issue  and  also  a  plea  denying  joint 
liability.  A  trial  was  had  before  a  jury,  which  found  for  the 
defendants.  A  motion  for  new  trial  was  overruled,  exceptions 
taken,  judgment  was  entered  on  the  verdict,  and  this  appeal 
was  prosecuted,  with  the  usual  assignment  of  errors.  The 
errors,  however,  relied  upon,  are  that  the  verdict  is  contrary 
to  the  evidence,  and  that  the  court  gave  an  instruction  which 
misled  the  jury. 

That  Parsons  was  not  liable  to  plaintiff  under  the  contract 
between  Parsons  and  Loake,  is  conceded  by  appellant's  counsel. 
They  say  that  "We  never  claimed  for  plaintiff  that  tlie  written 
contract  between  Parsons  and  Loake  authorized  Loake  to 
employ  the  plaintiff  to  work,  so  as  to  make  Pai-sons  liable  for 
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his  wages,  and  we  never  claimed  that  the  written  contract  of 
itself  did  make  Parsons  liable  to  the  plaintiff  for  the  wages 
claimed."  This  narrows  the  issue  to  the  question  whether  or 
not  Parsons  so  hold  himself  out  to  the  public,  that  one  dealing 
with  Loake  might  fairly  presume  that  a  partnership  existed. 
There  was  evidence  tending  to  prove  that  he  did,  and  other 
evidence  contradicting  it.  The  question  was  fairly  submitted 
to  the  jury,  and  we  do  not  feel  disposed  to  disturb  the  verdict. 
The  judge  trying  the  case  refused  all  instructions  offered  and, 
wrote  his  own  instructions,  which  clearly  and  fairly  embody 
thQ  law  applicable  to  the  case.  The  third  paragraph,  of  which 
appellant's  counsel  complain  as  misleading,  on  the  ground  that 
the  jury  were  charged  tliat  under  the  contract  the  defendant 
Parsons  would  not  be  liable  for  plaintiff's  wages,  we  think  was 
proper,  for  the  reason  that  the  jury  might  have  concluded 
that  it  did  create  such  liability,  if  such  a  charge  had  not  been 
given.  Seeing  no  error  in  the  record  and  being  satisfied  with 
the  verdict,  the  judgment  is  affirmed. 

Judgment  affirmed. 


Nicholas  McCracken 

V.  

Joseph  Lavalle.  JJ  ?§ 

Munietpal  Corporations — Officers. 

1.  A  villafire  supervisor  has  no  right  to  contract  as  a  public  officer  with 
reference  to  the  time  of  payment  of  an  order  drawn  by  the  school  trustees 
thereof  upon  him. 

2.  A  written  acceptance  upon  such  order  by  such  person,  agreeing  to 
pay  the  same  *'  within  a  year  from  date  '*  is  a  personal  promise  and  creates 
a  persona]  liability. 

8.  It  is  the  duty  of  such  officer  to  pay  the  order  without  delay,  in  case  he 
haa  funds  with  which  to  do  it. 

[Opinion  filed  January  16,  1892.] 
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Appeal  from  the  Circuit  Court  of  St  Clair  County;  the 
Hon.  John  P.  Altqeld,  Judge,  presiding. 

Mr.  M.  MiLLAED,  for  appellant 

Mr.  William  Winkelmann,  for  appellee. 

Phillips,  P.  J.  Appellee  filed  his  declaration  in  the  Cir- 
cuit Court  of  St  Clair  County,  alleging  that  the  scliool  trus- 
tees of  the  village  and  commons  of  Cahokia  were  indebted  to 
him,  and  drew  an  order  in  his  favor,  as  follows : 

"  Cahokia,  April  15,  1884. 

Tlie  supervisor  of  the  village  and  commons  of  Cahokia  will 
please  pay  to  Joseph  Lavalle  the  sum  of  $117  for  services 
rendered  in  watching  the  brick  school  house  in  said  village  with 
eight  per  cent  per  annum  until  paid. 
Attest:      Geo.  W.  Brackett. 

5!r.^'"'^rC  }  School  Trostoo." 
Wliich  order  was  accepted  by  appellant  in  manner  following: 

"  I  will  pay  this  order  within  a  year  from  date.      Accepted. 

N.  McCracken,  Supervisor." 

On  that  acceptance  and  promise  the  plaintiff  seeks  to 
recover  the  balance  unpaid  on  the  order  from  the  defendant 
personally,  and  on  trial  the  defendant  was  defaulted  and 
damages  assessed  by  the  court  at  §92.10.  The  defendant  was 
supervisor  of  the  village  and  commons  of  Cahokia  from  the 
let  of  March,  1884,  to  the  1st  of  March,  1888.  The  only 
question  presented  by  this  record  is  whether  by  this  accept- 
ance there  was  a  personal  liability  on  the  part  of  the 
defendant  By  the  terms  of  the  order  the  supervisor  of  the 
village  and  commons  of  Cahokia  was  directed  to  pay  the 
plaintiff  a  certain  sum  of  money  with  interest  Tliere  isno 
evidence  in  this  record  to  show  whether  there  was  any  money 
in  the  hands  of  the  supervisor  available,  to  pay  the  order  at 
the  time  of  its  presentation.  The  trustees  had  a  right  to 
draw  this  order.  To  an  order  so  drawn  there  can  be  but  one 
duty  on  the    part  of   the   supervisor,  and   that  is  to  pay  it, 
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with  any  funds  provided  for  that  purpose,  that  may  be  on 
liand.  If  there  be  no  money  on  hand  available  for  the  purpose 
of  payment,  he  has  not  the  right  by  this  manner  of  accept- 
ance to  send  out  as  commercial  paper  such  orders,  and  no  rule 
of  law  requiring  the  supervisor  to  keep  a  record  of  the  same. 
If  he  may  prescribe  a  period  of  months  or  years  within  which 
he  will  pay  the  order  and  make  the  same  obligatory  on  the 
municipality,  then  a  debt  may  be  created  against  the  corpora- 
tion, to  a  greater  extent  than  authorized  by  law,  and  without 
pursuing  the  forms  prescribed  for  the  government  of  sucli 
municipalities  in  issuing  evidence  of  indebtedness.  As  a 
public  oflScer  there  was  no  duty  but  that  of  payment,  if  pay 
ment  could  be  made.  He  had  no  power  to  contract  as  a  pub- 
lic officer  with  reference  to  the  time  of  payment  on  thisorder. 
His  acceptance  is  not  a  compliance  with  the  terms  of  the  order. 
It  is  the  promising  and  engaging  mind  of  a  contracting  party. 
Powers  v.  Briggs  et  al.,  79  LI.  493.  When,  therefore,  he 
made  an  acceptance  and  contract  in  the  form  and  terms  he  did, 
it  became  his  personal  promise  and  created  a  personal  liability. 
The  judgment  is  affirmed. 

Judgment  affirmed. 


Drainage  Commissioners  of  Santa  Fe  Drainage 

Districts 

V. 

Margaret  Waeltz  et  al. 

Drainage — Wrongful  Maintenance  of  Embanktnent — Flowage  of  Farm 
LandsSee.  27,  Chap.  42,    R.  5. 

1.  If  the  declaratioTi  in  a  given  case  shows  no  cause  of  action,  and  w  so 
defective  that  it  will  not  sustain  a  judgment,  a  reversal  of  a  judgment  based 
thereon  will  be  required,  and  such  infirmity  in  <he  declaration  can  be  taken 
advantage  of  by  assignment  of  error,  as  well  as  by  motion  in  arrest. 

2.  The  notice  referred  to  in  the  drainage  act,  **  to  all  persons  interested'* 
to  appear  and  present  their  claims  for  damages,  applies  to  and  affects  those 
owners  only  whose  lands  are  within  a  given  district. 
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3.  An  action  will  not  lie  to  recover  damages  from  a  drainage  di.oiricf, 
for  injuries  suffered  through  the  tortious  acts  of  commissioners.  To  ^ 
recover  the  remedy  ia  against  them  personally. 

[Opinion  filed  January  15,  1892.] 

In  error  to  the  Circuit  Conrt  of  Clinton  Conntj;  tlie  Hon. 
B.  R.  BcRRoDOHS,  Judge,  presiding. 

"^    Mr.  M.  P.  Murray,  for  plaintiffs  in  -error. 

Messrs.  Van  Hoorebeke  &  Ford,  for  defendants  in  error. 

Green,  P.  J.  This  action  in  case  was  brought  bj  defend- 
ants in  error  against  the  drainage  commissioners  of  the  Santa 
Fe  drainage  and  levee  district,  in  their  corporate  and  official 
capacity.  It  is  averred  in  the  declaration  "that  defendants 
are  a  body  corporate  and  politic  in  control  of  said  drainage 
district;"  that  plaintiffs  possessed  farm  lands  situated  on 
higher  ground,  and  a  short  distance  from  a  certain  levee  or 
embankment  of  said  district,  which  it  is  averred  defendants 
built  and  maintained  in  such  a  wrongful  and  injurious  manner, 
as  to  obstruct  the  natural  flow  of  water  from  plaintiffs'  domi- 
nant heritage,  and  cause  the  water  to  flow  back  thereon  and 
destroy  the  crops  of  plaintiffs.  The  jury  returned  a  verdict 
for  plaintiffs  for  ?202.50  damages,  and  judgment  for  that  sum 
and  costs  of  suit  was  entered.  Tliere  is  no  bill  of  exceptions 
in  this  record,  hence  we  have  not  before  us  for  examination 
either  a  motion  for  a  new  trial,  or  in  arrest  of  judgment; 
counsel  for  defendants  in  error  therefore  insist  this  court  can 
not  examine  ant  I  pass  upon  the  errors  assigned;  but  our 
Supreme  Court  have  held,  if  the  declaration  shows  no  cause  of 
action,  and  is  so  defective  that  it  will  not  sustain  a  judgment, 
a  reversal  of  a  judgment  based  thereon  would  be  required, 
and  such  infirmity  in  the  declaration  could  be  taken  advantage 
of  by  assignment  of  error,  as  well  as  by  motion  in  arrest. 
Kipp  V.  Lichtenstein,  79  111.  358,  and  cases  there  cited. 

On  behalf  of  the  plaintiffs  in  error  it  is  contended  that  the 
County  Court  has  exclusive,  original  jurisdiction  to  hear  and 
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determine  the  question  of  damage  and  -benefits  to  the  owners 
of  lands  within  or  outside  the  limits  of  a  drainage  district,  con- 
sequent upon  the  construction  and  maintenance  of  levees, 
ditches  and  drains  withhi  such  limits. 

We  are  not  willing  to  adopt  such  a  rule  or  give  such  a  con- 
struction to  the  act.  The  notice  '*to  all  persons  interested" 
to  appear  and  present  their  claims  for  damages,  was  not 
intended  as  a  notice  to  those  whose  lands  were  outside  the  dis- 
trict being  organized,  nor  is  an  inference  to  that  effect  justi- 
fied by  the  language  used  in  the  act.  In  our  judgment  the 
notice  applies  to  and  affects  those  owners  only,  whose  lands  are 
within  the  district.  Nor  do  the  authorities  cited  on  behalf  of 
plaintiffs  in  error  support  the  contention.  We  have  adverted 
to  this  contention,  not  because  it  was  essential  to  decide  it  in 
the  view  we  take  of  the  case,  but  for  the  reason  we  desired 
that  our  decision  should  be  understood  to  rest  on  other  grounds. 

The  cause  of  action  set  up  in  the  declaration,  and  relied  on 
to  sustain  this  judgment,  is  the  tortious  act  of  the  drainage 
commissioners,  causing  injury  and  damage  to  plaintiffs.  The 
only  material  question  in  the  case  is,  will  an  action  lie  to 
recover  damages  from  the  drainage  district  for  this  tort?  It 
is  said  in  the  opinion  in  the  case  of  Elmore  v.  Drainage 
Commissioners,  135  III.  269: 

"  In  Commissioners  v.  Kelsey,  120  111.  482,  and  in  other 
cases,  it  has  been  held  that  drainage  districts  are  to  be  classed 
as  municipal  corporations.  It  is  manifest,  however,  that  they 
are  not  municipal  corporations  proper,  nor  do  wc  regard  them 
as  analogous  to  such  corporations.  In  the  case  of  an  incorpo- 
rated city  a  perfect  obligation  is  imposed  by  the  law,  and 
powers  and  means  full,  ample  and  adequate  for  the  discharge 
of  such  duty  is  given.  A  drainage  district,  however,  is  organ- 
ized merely  for  a  special  and  limited  purpose.  Its  powers  are 
restricted  to  such  as  the  Legislature  has  deemed  essentia!  for 
the  accomplishment  of  such  purpose,  and  it  is  only  authorized 
to  raise  funds  for  the  specific  object  for  which  it  is  formed, 
and  can  do  that  in  no  other  way  than  by  special  assessments 
upon  the  property  benefited,  which  can  in  no  case  exceed  the 
benefits  of  the  lands  assessed.     No  funds  or  means  are  fur- 

ToL.  XLI  S7 


578  Appellate  Courts  of  Illinois, 

Vol.  41  .J  Drainage  Commi»<ionen  v.  Waeltz. 

nished  Buch  district  with  which  to  pay  damages  occasioned  to 
individuals  by  the  tortious  or  unauthorized  acts  of  the  drain- 
age commissioners,  and  there  is  no  express  statutory  require- 
ment that  it  shall  be  liable  for  such  torts."  And  it  is  also 
said  in  the  opinion :  '^  Appellee  is  to  be  regarded  as  a  mere  pub- 
lic involuntary  q^iasi  corporation,  and  the  well  established  and 
uniform  doctrine  is,  that  there  is  no  corporate  h'ability  to 
respond  in  damages  to  an  individual  injured  by  the  negligent 
or  wrongful  act  of  its  officers,  agents  or  servants." 

It  is  further  said  in  that  opinion  that  the  remedy  to  recover 
for  damages  caused  by  the  tortious  act  of  the  commissioners, 
must  be  against  them  personally.  On  behalf  of  defendants  in 
error  it  is  insisted,  that  in  the  case  cited  plaintiff's  land  was 
within  the  district,  and  in  the  case  at  bar  the  land  damaged 
was  outside  the  district,  hence  the  reasoning  and  conclusions 
of  the  former  case  do  not  apply  in  the  latter.  The  rule 
announced  in  the  Elmore  case,  is  that  a  drainage  district  is  a 
corporation  of  such  a  character,  and  organized  with  such  lim- 
ited and  restricted  powers,  tiiat  it  is  not  liable  to  respond  in 
damages  for  injuries  caused  by  the  tort  of  its  commissioner:?. 
No  exception  is  made,  but  the  rule  applies  to  all  cases  where 
such  a  tort  is  relied  upon  as  a  ground  for  recovery.  It  is  fur- 
ther urged,  on  behalf  of  defendants  in  error,  that  inasmuch  as 
their  lands  lie  outside  defendants'  drainage  district,  the  injury 
complained  of  is  one  for  which  said  district  is  made  liable  by 
statute,  while  with  respect  to  the  land  within  a  drainage  dis- 
trict, as  in  the  Elmore  case,  no  statutory  liability  is  fixed. 
Hence,  although  an  action  might  not  lie  to  recover  against  the 
district  for  the  injury  in  the  latter  case,  yet  in  the  case  at  bar 
a  recovery  under  the  statute  against  defendant  district  might 
be  sustained  without  violating  the  rule  above  mentioned. 

The  statutory  provision  referred  to,  is  in  Sec.  27,  Chap.  42, 
Starr  &  C.  111.  Stats.,  and  reads  as  follows:  "Provided  that 
the  lands  embraced  in  such  drainage  district  shall  be  liable  for 
any  and  all  damages  which  may  be  sustained  by  any  lands 
lying  above  sucli  drainage  district,  by  the  construction  of  auy 
levee,  ditch  or  drain  in  such  district  under  this  act." 

It  is  sufficient  reply  to  this  last  suggestion  made  on  behalf 
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of  defendant  in  error,  that  their  suit  was  not  based  upon  this 
statutory  liability,  but  is  an  action  in  tort  at  common  law,  and 
under  the  rule  announced  in  the  Elmore  case,  if  every  act 
well  pleaded  in  the  declaration  is  true,  no  recovery  can  be  had 
against  the  drainage  district,  but  the  remedy  for  the  injury 
complained  of  must  be  again^  the  commissioners  personally. 
The  judgment  of  the  Circuit  Court  is  reversed. 

Judgment  reversed. 


Ruth  Z.  Hinckley,  by  Guardian,  etc., 

V. 

Enoch  W.  Primm,  Administrator,  et  al. 

Will9— Construction  of —The  Word  ''Money:* 

1.  In  the  constraction  of  wills  the  intent  of  the  testator  should,  if  possible, 
preyail. 

2.  Words  of  comprehensive  import  should  be  given  their  full  extent  of 
operation,  unless  some  very  distinct  ipround  can  be  oollected  from  the  con- 
text, for  considering  them  as  used  in  a  special  and  restricted  sentse. 

8.  In  the  case  presented,  this  court  holds  that  the  word  *'  money  **  in  the 
will  under  consideration  covered  securities  named. 

[Opinion  filed  January  15,  1892.] 

In  erroe  to  the  Circuit  Court  of  St.  Clair  County;  the  Hon. 
William  H.  Snydeb,  Judge,  presiding. 

Mr.  E.  W.  EopiEQUET,  for  plaintiff  in  error. 

Messrs.  Tukneb  &  Holdeb,  for  defendants  in  error. 

Gkeen,  p.  J.  This  is  a  proceeding  in  error  to  the  Circuit 
Court  of  St.  Clair  County,  by  the  guardian  ad  litem  of  plaint- 
iff in  error,  a  minor,  involving  the  construction  of  the  follow- 
ing will  and  testament : 
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"  It  16  luy  desire  that  a.l  the  money  1  shall  have  at  the  time 
of  my  death  shall  be  equally  divided  between  my  dear  children, 
Mary  Eugenia  Davis,  Kngsell  Leveritch  Hinckley,  Jennie  W. 
Menkins,  Walter  Raleigh  Hinckley  and  my  dear  adopted  child, 
Ruth  Zenobia  Hinckley,  in  rememberance  of  her  loving  kind- 
ness to  poor  sick  mama.  I  also  leave  some  silver  to  her,  Ruth 
Zenobia,  and  clothing  to  my  two  dangliters. 

'*  Jaae  T.  Hinckley. 
"  Witness  by : 

'*C.  W.  Harrison, 

"  Amy  B.  Harrison." 

Tlio  will  was  dated  Xovembor  10, 1SS8.  On  December  10, 
following,  testatrix  died,  leaving,  as  is  alleged  in  the  bill,  the 
following  property : 

One  large  two-horse  carriage,  one  old  carriage,  one  donWe 
set  of  harness,  two  colts,  two  certificates  of  purchase  of  land 
in  Washington  County,  Illinois,  one  one  thousand  dollar  U.  S. 
bond,  two  live  hundred  dollar  bonds  of  the  city  of  Belleville,! 
one  ofBce  desk,  one  promissory  note  in  the  sum  of  $300  and 
money  amounting  to  the  sura  of  $3.50. 

Tlie  administrator  filed  a  bill  asking  a  construction  of  said 
will.  By  agreement  the  question  was  raised  by  a  demurrer 
filed  by  the  guardian  ad  liiem^  and  the  court  below  construed 
the  will,  that  only  cash  money  on  hand  at  the  time  of  the 
death  of  testatrix  and  the  clothing  and  silverware  mentioned 
in  said  will,  passed  by  the  same  to  devisees,  and  ordered  the 
administrator,  after  payment  of  debts,  to  distribute  all  other 
property  or  estate,  real,  personal  or  mixed,  as  intestate  estate. 
This  decree  is  brought  before  us  for  review,  and  this  court  is 
asked  to  construe  said  will.  On  behalf  of  the  defendants  in 
error,  it  is  contended  the  will  consists  of  three  specific  bequests, 
viz.:  money,  silverware  and  clothing;  that  the  money  (consist- 
ing of  $2.50)  is  bequeathed  to  the  four  children  of  testatrix 
and  plaintiff  in  error,  in  equal  shares  of  fifty  cents  each;  the 
silverware  to  plaintiff  in  error,  and  the  clothing  to  the  two 
daughters;  that  all  the  rest  of  the  estate  is  intestate.  On 
behalf  of  plaintiff  in  error  it  is  contended  there  can  be  no 
doubt  that  all  the  money  and  securities  described,  pass  under 
the  bequest  of  money. 
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It  thus  appears  the  point  in  controversy  is,  what  was  meant 
and  included  in  the  word  ^*  money,"  as  used  in  said  will.  It 
would  be  useless  to  search  among  adjudicated  cases  for  a  fixed 
and  settled  definition  of  the  word  "  monev  "  when  used  in  a  will. 
In  some  cases  it  has  been  held  a  gift  of  money  does  not  include 
stock  in  public  funds.  In  some  cases  it  has  been  held  a 
bequest  of  money  includes  only  coin  currency  or  bank  notes, 
and  promissory  notes,  bonds  and  mortgages,  or  other  securi- 
ties, do  not  pass  under  such  bequest.  In  other  cases  it  is  held 
that  money  may  include  all  personal  property,  if  that  be  the 
clear  intention  of  the  testator.  2  Jarman  on  Wills,  notes  to  p. 
353.  Notwithstanding  these  marked  differences  between  the 
conclusions  reached  by  the  courts  as  to  the  scope  and  mean- 
ing of  the  word  "  money  "  when  used  in  a  will,  no  difficulty 
need  arise  in  giving  to  that  word  its  proper  and  correct  inter- 
pretation in  a  given  case,  if  the  rule  that  the  intent  of  the 
testator  is  to  be  eflfected,  is  observed.  In  the  application  of 
this  rule,  the  disposition  of  courts  of  the  present  day  is  to  give 
words  of  comprehensive  import  their  full  extent  of  operation, 
unless  some  very  distinct  ground  can  be  collected  from  the 
context,  for  considering  them  as  used  in  a  special  and  restricted 
sense.     2  Jarman  on  Wills,  364;  1  Red.  on  Wills,  442. 

"  In  every  case  calling  for  the  construction  of  wills,  the 
intent  of  the  testator  is  the  cardinal  rule,  and  if  that  intent 
can  be  clearly  perceived,  and  is  not  contrary  to  some  positive 
rule  of  law,  it  must  prevail,  although  in  giving  eflfect  to  it, 
some  words  should  be  rejected,  or  some  restrained  in  their 
application,  so  as  materially  to  change  the  literal  meaning  of 
the  particular  sentence."  Finlay  v.  King's  Lessee,  3  Pet.  346, 
cited  and  approved  in  Decker  v.  Decker,  121  111.  341. 

Under  this  rule  of  universal  application,  the  construction 
given  to  the  clause  in  question  in  the  court  below  is  not  cor- 
rect, in  our  judgment.  By  that  construction,  a  restricted 
meaning  is  given  to  the  word  "money,"  not  contemplated  by 
the  testatrix,  and  her  real  intention  would  be  defeated.  It 
seems  to  us  quite  unreasonable  to  hold  that  a  legacy  of  fifty 
cents  and  some  silver,  was  all  the  testatrix  intended  to  bequeath 
to  plaintiff  in  error  in  remembrance  of  her  loving  kindness 
to  the  mother  who  had  adopted  her,  and  die  intestate  as  to 
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the  bulk  of  her  estate.  We  hold  the  fair  and  reasonable  con- 
struction of  the  clause  in  question  is,  that  the  testatrix  regarded 
those  evidences  of  indebtedness,  consisting  of  the  $1,000  U.  S. 
bond,  the  $1,000  of  Belleville  city  bonds,  and  the  promissory 
note  for  $300,  which  she  had  when  she  died,  as  money, 
and  intended  those  securities,  as  also  the  small  amount  in  cash, 
to  be  included  in  the  bequest  to  her  four  children  and  her 
adopted  child,  and  that  plaintiff  in  error  is  entitled,  under  said 
will,  to  one-fifth  share  of  said  securities  and  cash,  and  to  the 
silver  left  by  said  testatrix,  and  that  each  of  the  four  other 
legatees  named  in  said  will  is  in  like  manner  entitled  to  one- 
fifth  share  of  said  securities  and  cash,  and  that  the  two 
daughters  named  in  the  will  are  entitled  in  equal  shares,  to  the 
clothing  left  by  tlie  testatrix,  and  all  the  other  property  of 
which  she  died  possessed,  is  intesttite  property. 

A  case  quite  analogous  to  this,  fortifying  our  construction 
and  justifying  us,  perhaps,  in  including  all  the  personal 
property  of  the  testatrix  in  said  bequest,  is  Decker  v.  Decker, 
121  111.  341. 

The  following  clause  of  a  will  was  before  the  court  to  be 
construed :  "  If  there  is  any  money  remaining  after  my 
death,  it  shall  be  equally  divided  between  Bosina  Decker  and 
Homer  Decker." 

It  was  contended  on  behalf  of  plaintiff  in  error  that  by  this 
clause  the  testator  intended  to  include  the  amount  of  actual 
cash  in  his  possession  at  the  time  of  his  death,  and  nothing 
more.  The  personal  estate  consisted  of  $308.70  in  cash,  and 
$7,592.75  loaned  out,  and  not  over  $100  in  other  personalty. 
Held,  that  under  the  true  construction  of  the  meaning  of  the 
words  "  any  money  remaining,"  as  intended  by  the  testator, 
the  legatees  named  took  the  entire  personal  property,  after 
payment  of  debts  and  funeral  expenses,  including  the  money 
loaned.  In  our  judgment  the  decree  of  the  Circuit  Court  is 
erroneous,  and  it  is  reversed.  The  cause  is  remanded,  with 
directions  to  that  court  to  enter  a  decree  giving  a  construction 
to  the  will  of  said  Jane  T.  Hinckley,  and  ordering  said  admin- 
istrator to  distribute  and  pay  over  to  the  legatees  their  re- 
spective shares  and  legacies  in  conformity  with  this  opinion. 

Jieversed  and  remanded. 
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Henry  Lukens 

V. 

HiEEE  Beerniek  et  al. 

Landlord  and  Tenant — Contract  fat*  Leasing — Bt  each. 

In  an  action  brought  to  recover  for  the  breach  of  a  contract  for  the  leasing 
oF  certain  farm  lands,  this  court  holds  that  the  amount  awarded  to  the 
plaintiffs  as  damages  is  not  shown  by  the  evidence  to  have  been  sustained 
by  them. 

[Opinion  filed  January  15,  1892.] 

Appeal  from  the  Circuit  Conrt  of  Massac  County;  the 
Hon.  iloBEBT  W.  McCartney,  Judge,  presiding. 

Mr.  J.  F.  McCartney,  for  appellant. 

Messrs.  Cocrtney  &  Helm,  for  appellees. 

Green,  P.  J.  This  suit  was  brought  to  recover  damages 
against  appellant  for  the  breach  of  contract  for  the  leasing  of 
land,  entered  into  between  appellant,  the  owner,  and  appellee 
Eieke  Beerniek  and  her  husband,  as  joint  tenants.  The  rent 
was  to  be  a  share  of  the  crop,  and  the  term  to  be  "five  years 
or  as  long  as  both  parties  are  pleased  and  agreeable  with  each 
other,  or  until  said  farm  may  be  sold,"  tenants  to  have  the 
right  to  occupy  the  "  resident  buildings  "  on  the  place,  but  if 
appellant  decided  to  re-occupy  said  buildings,  he  to  furnish  a 
good  comfortable  house  for  them  to  live  in.  The  cause  was 
tried  by  a  jury  and  a  verdict  returned  assessing  plaintiflEs' 
damages  at  $275.  For  this  sum  judgment  was  entered  and 
appellant  took  this  appeal. 

It  is  unnecessary  to  discuss  and  pass  upon  the  various 
points  presented  on  behalf  of  appellant,  for  the  reason  that 
the  amount  of  damages  recovered  is  not  shown  by  the  evi- 
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dence  to  have  been  sustained  by  plaintiffs,  by  reason  of  the 
breach  of  the  contract,  as  averred  in  the  declaration.  The  only 
testimony  that  bears  upon  this  matter  of  damages  is  that  of  Rieke 
Beerniek,  who  testifies  tliat  grubbing  costing  three  or  four 
dollars  was  done  by  her  husband,  and  he  hired  a  hand  to  do 
work  on  tlie  demised  premises  for  three  days  at  fifty  cents 
per  day.  In  answer  to  the  question,  "How  much  is  that 
place  worth  a  year  to  you  down  there?  what  is  the  reason- 
able value  of  that  place?"  she  testified  "  About  $300."  She 
was  then  asked,  "Where  are  your  tools  and  things  now?" 
and  answered,  "Down  in  the  lower  end  of  the  county  by 
Mr.  Henry  Lukens;"  and  was  then  asked,  "  Do  you  meau 
$300  per  year?"  and  answered,  "Yes  sir,  for  the  first  year, 
because  I  lost  so  much  by  it.  Had  to  hunt  the  place  and 
then  lost  all  my  other  things  by  it." 

The  damages  claimed  in  the  declaration  do  not  include 
damages  for  loss  of  time  in  hunting  the  place,  or  for  loss  of 
things  belonging  to  this  witness,  nor  for  the  value  of  the  place 
per  year.  Its  rental  value  might  be  $300  per  year,  but  the 
loss  to  the  tenants  because  they  failed  to  get  the  place  is  not 
necessarily  the  whole  rental  value,  and  it  is  also  quite  evident 
from  the  answer  of  this  witness  to  the  last  question,  that  her 
estimate  of  $300  was  based  upon  the  time  lost  in  hunting  the 
place  and  loss  of  things  belonging  to  her,  for  which,  under 
the  averments  in  the  declaration,  no  damages  are  claimed. 
The  judgment  is  reversed  and  cau^e  remanded. 

Heversed  and  remanded. 


41     584 
51    502 
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^^^-^'     The  Chicago,  Pkoria  &  St.  Louis  Railway  Com- 
pany 

V. 

George  Leah. 

Kail  roads — Ivjury  to  Property  through    Construction  of—Fractkt^ 
Jurisdiction — Evidence — Damages. 
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1.  Where,  after  a  demurrer  to  the  declaration  in  a  given  case  is  overruloil 
the  defendant  pleads  thereto,  the  ruling  upon  such  demurrer  cun  not  be 
complained  of. 

2.  A  party  can  not  assign  as  error  the  giving  of  an  instruction  in  his 
behalf. 

3.  A  recital  by  the  clerk  in  the  transcript  of  the  record,  that  a  certain 
exception  was  taken,  is  not  a  part  of  the  record,  the  same  not  appearing  in 
the  bill  of  exceptions. 

4.  A  trial  court  has  the  power  to  permit  the  jury  in  a  given  case,  by  a 
proper  order,  to  view  given  premises. 

5.  For  depreciation  in  value  of  real  property  caused  by  the  construction 
and  operation  of  a  railroad,  there  can  be  but  one  recovery,  and  in  such  ca^es 
the  plaintiff  should  be  allowed  to  prove  the  special  disadvantages,  annoy- 
ances and  inconveniences  interfering  with  and  abridging  the  full  enjoyment 
by  him  of  that  use  and  benefit  of  his  property  that  the  law  entitles  him  to. 

6.  Where  lands  are  thus  depreciated  in  value,  the  measure  of  damages  is 
the  difference  b'^tween  the  market  value  of  the  property  before  the  construc- 
tion and  thereafter. 

[Opiuion  filed  January  15,  1892.] 

Appeal  from  the  Circuit  Court  of  Madison  County;  the 
Hon.  B.  R.  Bl^kroughs,  Judge,  presiding. 

Messrs.  Dale,  Bradshaw  &  Terry,  for  appellant. 

Messrs.  Travous  &  Warnock,  for  appellee. 

1.  Jn  an  action  for  damages  to  land,  the  court  may,  in  its 
discretion,  permit  the  jury  to  view  the  premises.  This  is  no 
longer  an  open  question,  in  cases  of  this  kind,  in  this  State. 
Springer  v.  City  of  Chicago,  Vol.  26,  No.  6,  N.  E.  Rep., 
514,  decided  by  Supreme  Court  of  Illinois,  January  22,  1891. 

2.  Appellant  is  not  in  a  position  to  question  the  propriety 
of  permitting  the  jury  to  inspect  the  premises — 

First,  because  no  excejition  to  the  action  of  the  court  upon 
appellee's  motion  to  permit  such  inspection  was  taken  and  pre- 
served in  the  bill  of  exceptions. 

Second,  because  such  motion  itself  was  not  so  preserved 
and  made  part  of  the  record. 

Third,  because  the  appellant,  by  procuring  the  court  to 
instruct  the  jury  on  its  behalf,  that  such  personal  inspection 
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was  a  part  of  the  evidence  in  the  case  to  be  considered  by 
them  in  arriving  at  their  verdict,  is  estopped.  Lucas  v.  Far- 
rington,  21  111.  30;  Gaddj  v.  McClcave,  59  111.  182;  Thomp- 
son  V.  White,  64  111.  314;  Martin  v.  Foulke,  114  111.  206. 

3.  It  is  not  necessary  to  a  recovery  that  there  should  be  a 
direct  physical  injury  to  the  co?^pus  or  subject  of  the  property. 
Under  the  present  constitution  it  is  sufficient  if  there  be 
an  injury  to  the  right  of  user  or  enjoyment  by  which  the 
owner  sustains  some  special  pecuniary  injury  in  excess  of  that 
sustained  by  the  public  generally.  Rigney  v.  City  of  Chi- 
cago, 102  111.  64;  C.  4fe  E.  I.  R  R.  Co.  v.  Loeb,  118  111.  203; 
C.  &  E.  I.  R  R  Co.  V.  McAuley,  121  111.  160;  L.,  E.  &  W. 
R  R  Co.  V.  Scott,  132  III.  429. 

4.  Every  element  of  damage  from  the  construction  and 
operation  of  appellant's  road  whereby  appellee's  property  is 
injured  in  excess  of  damage  common  to  the  public  generally, 
whether  it  be  noise  or  something  else,  is  proper  to  be  consid- 
ered by  the  jury.  C,  B.  &  X.  R  R  Co.  v.  Bowman,  122  111. 
595;  Stack  v.  City  of  East  St.  Louis,  85  111.  377;  Mix  v.  L., 
B.  &  M.  R  W.  Co.,  67  III.  319. 

5.  Tlie  demurrer  to  the  declaration  was  general,  and  was 
properly  overruled.  Each  count  states  a  cause  of  action. 
Stone  v.  F.,  P.  &  N.  W.  R  R  Co.,  68  111.  394;  Stack  v.  City 
of  E.  St.  Louis,  85  111.  377;  C.  &  W.  L  R  R  Co.  v.  Ayres, 
106  111.  5U. 

Grekn,  p.  J.  Tills  suit  was  brought  by  appellee,  to  recover 
damages  for  the  injury  resulting  to  him  by  the  construction 
and  operation  of  aj)pellant's  railroad.  The  jury  by  their  ver- 
dict assessed  plaintiff's  damages  at  Sl,200,  for  which  sum  the 
court  entered  judgment,  and  defendant  apj)ealed. 

The  reasons  urged  on  behalf  of  appellant  why  this  judgment 
ought  to  be  reversed  are,  that  the  trial  court  erred  in  overrul- 
ing defendant's  demurrer  to  plaintiff's  declaration;  that  the 
court  erred  in  permitting  the  jury  to  view  the  plaintiff's 
premises;  that  the  court  erred  in  admitting  evidence  of  noise 
made  in  operating  trains,  and  in  giving  an  instruction  to  the 
jury. 
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The  demurrer  was  general  to  the  whole  declaration,  and  was 
properly  overruled.  Aside  from  this,  after  demurrer  was 
overruled,  defendant  pleaded  to  the  declaration,  and  can  not 
now  be  permitted  to  object  to  the  ruling  of  the  court  upon 
the  demurrer.  The  instruction  complained  of  was  given  on 
behalf  of  the  defendant  below  as  appears  by  the  record,  hence 
it  is  estopped  to  assign  as  error  the  giving  of  same  to  the 
jury. 

The  action  of  the  court  in  permitting  the  jury  to  view  the 
premises  does  not  appear  to  have  been  excepted  to  by  any- 
thing set  forth  in  the  bill  of  exceptions.  A  recital  by  the  clerk 
in  the  transcript  of  the  record  that  such  exception  was  taken 
is  not  a  part  of  the  record.  Hence  we  can  not  consider  this 
point  Martin  v.  Fouike,  114  III.  206.  It  may  be  thought 
superfluous  to  say  anything  further,  but  we  desire  to  add  that 
our  Supreme  Court  have  expressly  held  the  rule  to  be  incases 
like  this,  that  the  trial  court  has  the  power  to  permit  the  jury, 
by  a  proper  order,  to  view  the  premises  in  question,  and  very 
satisfactory  reasons  in  support  of  such  rule  and  a  decision 
announcing  it,  will  be  found  in  Springer  v.  City  of  Chicago, 
26  N.  E.  Rep.  514.  In  regard  to  the  error  assigned  for  im- 
proper ruling  in  the  admission  of  incompetent  evidence, 
counsel  for  appellant  invite  our  attention  to  the  following 
testimony.  Plaintiff  testified  in  reply  to  question  as  to  effect 
of  operating  trains — "smokes  so  we  can't  open  window  when 
train  is  passing;  we  had  to  close  the  window.  The  effect 
would  be  it  would  fill  the  house  full  of  smoke.  That  switch 
and  noise  is  troublesome;  it  keeps  us  awake  so  we  can't  sleep." 

Counsel  for  defendant  moved  to  strike  out  that  part  of 
answer  with  reference  to  noise  and  disturbing  them  in  their 
sleep.     Motion  overruled  and  exception. 

Testimony  of  W.  D.  Harnist,  plaintiff's  witness,  on  cross- 
^caminatioii: 

"  Q.  What  do  you  consider  element  of  damage  ?  A. 
There  are  a  great  many  inconveniences  near  a  railroad. 

"  Q.     What  are  they  ?     A.     Smoke,  fire  and  noise. 

"  Q.  How  much  do  you  consider  on  account  of  noise  ? 
A.    I  could  not  tell. 
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"  Q.     One-half?     A.     I  don't  know,  I  consider  it  a  damage." 

After  these  questions  liad  been  asked  and  answered,  defend- 
ant's counsel  moved  to  strike  out  that  part  of  the  testimony  in 
regard  to  noise.     Motion  overruled  and  exception. 

Testimony  of  Philip  Koch,  who  had  lived  in  one  of  the 
houses  on  plaintiff's  premises : 

"  Q.  What  effect,  if  any,  did  the  passing  and  re{)assing  of 
trains  have  upon  Mr.  Leah's  property,  taking  everything  into 
consideration  ?  A.  The  trains  would  shake  the  windows  in 
the  house  and  leaves  in  the  table. 

"Q.  How  about  the  smoke  and  dust?  A.  We  could  not 
keep  the  windows  open  if  the  wind  was  in  the  east. 

"  Q.  How  about  the  sparks?  A.  The  passenger  would 
throw  considerable  sparks  when  it  would  start  I  have  seen 
it  throw  them  over  his  house  and  on  the  roof. 

«  Q.     Which  house  ?     A.     On  botli  of  them. 

*'  Q.  How  about  the  noise  ?  A.  I  didn't  hear  noises 
every  day ;  in  the  evening,  when  the  trains  would  be  switch- 
ing around,  and  wake  the  cliildren  so  they  could  not  sleep,  is 
about  all  I  heard." 

Defendant's  objection  to  last  question  overruled  and  excep- 
tion. 

The  recovery  in  this  case  is  for  the  depreciation  in  value  of 
the  property  of  appellee,  caused  by  the  construction  and  oper- 
ation of  appellant's  road,  and  this  recovery  covers  all  damages 
that  would  accrue  to  appellee  by  reason  of  tlie  future  main- 
tenance and  operation  of  the  railroad  in  a  proper  manner. 
For  the  depreciation  so  caused,  he  can  have  but  one  recovery. 
L.  E.  &  W.  K.  R  Co.  V.  Scott,  132  111.  436. 

It  is  material  and  necessary,  therefore,  in  order  to  arrive  at 
a  fair  measure  of  compensation  for  property  taken  or  damaged 
in  a  case  like  this,  that  the  plaintiff  be  permitted  to  prove  the 
special  disadvantages,  annoyances  and  inconveniences,  inter- 
fering with  and  abridging  the  full  enjoyment  by  him  of  that 
use  and  benefit  of  his  property  the  law  entitles  hfm  to.  We 
are  of  opinion  the  evidence  objected  to  was  properly  admitted 
for  the  purpose  above  mentioned.  Counsel  for  appellant 
insist  that  plaintiff  can  recover  only  for  damages  caused  by 
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actual  physical  injury  to  the  coryua^  or  subject  of  property, 
and  in  support  of  that  contention  cite  the  cases  of  Stone  v. 
Fairbury,  Pontiac  &  K  W.  R  E.  Co.,  68  111.  894;  C.,B.  & 
Q.  E.  E.  Co.  V.  McGinnis,  79  III.  269;  C,  M.  &  St.  P.  E.  E. 
Co.  V.  Hall,  90  111.  42;  a  full  review  of  all  these  cases  will  be 
found  in  the  opinion  in  Eigney  v.  Chicago,  102  III.  64,  and 
it  is  there  held,  that  in  case  of  a  physical  disturbance  of  a 
rights  public  or  private,  which  the  plaintiff  enjoys  in  connec- 
tion with  his  property  and  which  gives  it  an  additional  value, 
and  when  by  reason  of  such  disturbance  he  has  sustained  a 
special  damage  with  respect  to  his  property,  in  excess  of  that 
sustained  by  the  public  generally,  a  recovery  is  warranted  to 
the  amount  of  the  damage.  In  this  opinion  also,  the  meaning 
of  the  word  "  property  "  as  used  in  the  constitution  of  this 
State,  is  defined  to  be  not  only  the  corpus^  or  subject  of  prop- 
erty, but  the  right  to  use  and  dispose  of  the  same. 

In  the  case  at  bar  it  appears  by  the  record  that  appellant 
chose  to  locate,  construct  and  operate  its  railroad  so  as  to 
cause  special  damage  to  appellee,  not  suffered  by  the  public 
generally.  His  property  has  two  dwelling  houses  upon  it  and 
in  front  abuts  upon  a  public  street,  twenty  feet  in  width,  which 
is  the  only  public  thoroughfare  affording  access  to  the  prop- 
erty. Appellant's  railroad  track  is  laid  diagonally  across  this 
street  so  that  it  is  fifty  feet  from  one  house  and  twenty-five 
feet  from  the  other,  and  within  sijc  feet  of  the  southeast 
corner  of  the  property.  Access  to  the  property  enjoyed  by 
plaintiff  prior  to  the  construction  of  the  railroad,  is  thus  mate- 
rially interfered  with.  The  buildings  are  jarred  by  trains 
passing  in  such  close  proximity.  Dust,  cinders,  sparks  and 
6mr»ke  are  thereby  thrown  upon  the  premises,  and  proof  of 
these  facts  was  not  objected  to,  but  it  is  said  proof  that  the 
noise  of  trains  operated  so  close  to  the  dwellings,  annoyed  the 
inmates  and  disturbed  their  slumber,  ought  not  to  have  been 
admitted,  although  it  is  a  fact  furnishing  an  additional  reason 
why  plaintiff's  property  was  less  desirable  as  a  place  of  resi- 
dence, and  therefore  of  less  value  after  appellant  constructed 
and  operated  its  road  than  it  had  been  before;  as  we  liave 
before  said,  this  evidence  was  competent.     If  lands  not  taken 
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are  depreciated  in  value  by  the  construction  and  operation  of 
a  railroad,  in  cases  where  damages  are  recoverable  for  such 
injury,  tlie  measure  of  damages  is  the  difference  in  the 
market  value  of  the  property  before  the  construction  of  the 
road  and  after  its*  construction.  C,  B.  &  N.  R.  R.  Co.  v. 
Bowman,  122  111.  595;  Springer  v.  Chicago,  supra,  TVe  think, 
in  this  case,  the  verdict  was  warranted  by  the  evidence,  and 
the  judgment  is  affirmed. 

Judgment  affirmed. 


Toledo,  St.  Louis  &  Kansas  City  Railroad  Com- 
pany 

V. 

Maria  Oswald. 

Railroads — Negligence — Spirks — Destruction  of  EUvator — Evidence  — 
Instructions— Right  of  Way^Grass  and  Weeds. 

1.  Id  an  action  bronp^ht  to  recover  damages  for  tbe  barning  of 
an  elevator  through  sparkii  escaping  from  a  locomotive,  it  is  proper 
to  admit,  upon  the  part  of  the  plaintiff,  evidence  going  to  show  that  as 
an  inducement  to  rebuild  tbe  same,  the  defendant  company  offered  to  haul 
lumber  for  such  purpose  at  one-half  tbe  usual  rata. 

2.  It  is  only  in  a  case  where,  giving  the  plaintiff  tbe  benefit  of  every 
fact  the  evidence  on  his  behalf  proves  or  tends  to  prove,  no  right  to 
recover  is  shown,  that  an  instruction  to  find  for  tbe  defendant  is  proper. 

[Opinion  filed  January  15, 1892.] 

Appeal  from  the  Circuit  Court  of  Madison  County;  the 
Hon.  B.  K.  Burroughs,  Judge,  presiding. 

Messrs.  H.  A.  Nkal  and  E.  B.  Glass,  for  appellant. 

Messrs.  Dalb,  Bradshaw  &  Terry,  for  appellee. 

Green,  P.  J.    This  suit  was  brought  by  appellee  to  recover 
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damages  for  the  burning  of  a  grain  elevator  by  sparks  and 
lire  emitted  from  defendant's  locomotive  engine.  The  jury 
by  their  Verdict  assessed  plaintiff's  damages  at  $600,  for  whicli 
sum  the  court  entered  judgment  against  defendant,  and 
defendant  took  this  appeal. 

The  only  questions  of  law  presented  on  behalf  of  appellant 
arise  upon  the  ruling  of  the  trial  court  in  giving  an  instruc- 
tion for  plaintiff,  in  refusing  to  instruct  the  jury  to  find  for 
defendant,  and  admitting  evidence  on  behalf  of  plaintiff  to 
show  that  defendant  company  offered  to  haul  lumber  for 
building  elevator  at  half  rates,  as  an  inducement  to  erect  it 
on  the  site  it  occupied  when  set  on  fire.  We  perceive  no 
serious  objection  to  this  testimony;  it  tended  to  show  that 
defendant  company,  as  well  as  plaintiff,  regarded  the  place 
selected  as  reasonably  suitable  and  safe.  The  court  did  not 
err  in  refusing  to  instruct  4he  jury  to  find  for  defendant, 
but  on  the  contrary,  in  view  of  all  the  evidence,  such  an 
instruction  would  have  been  wholly  unwarranted.  It  is  only 
in  a  case  where,  giving  the  plaintiff  the  benefit  of  every  fact 
the  evidence  on  his  behalf  proves  or  tends  to  prove,  no 
right  to  recover  is  shown,  that  such  an  instruction  is  proper. 
Nor  did  the  court  err  in  giving,  on  behalf  of  plaintiff,  the 
instruction  objected  to. 

It  is  quite  evident  counsel  for  appellant  do  not  rely  upon 
these  alleged  errors  as  sufl5cient  ground  for  reversal,  and  in 
their  printed  argumen  t  it  is  said,  the  main  ground  upon  which 
a  reversal  of  this  judgment  is  asked  is,  "that  the  verdict  of 
the  jury  was  contrary  to  the  evidence;"  and  it  is  also  asserted 
in  the  argument,  that  there  was  absolutely  no  evidence  upon 
which  to  base  a  verdict  in  this  case.  This  is  not  the  conclu- 
sion reached  by  us  after  examining  the  record.  If  the  jury 
believed  the  testimony  of  plaintiff's  witnesses,  it  furnished 
ample  proof  that  dry  grass  and  weeds  did  remain  on  defend- 
ant's right  of  way,  contiguous  to  the  elevator;  that  the 
weather  had  been  continuously  dry  and  hot  for  a  long  time 
prior  to,  and  at  the  time  of,  the  fire;  that  there  had  been  no 
fire  in  or  about  the  elevator  during  at  least  one  month  before 
it  was  burned,  and  it  was  locked  up  at  the  time  of  the  fire; 
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tliat  about  9  o'clock  of  the  night  of  July  21,  1890,  defendant's 
engine,  attached  to  a  freight  train  behind  time,  ]iassed  plaint- 
iffs elevator,  and  within  a  few  feet  of  it,  and  a  great  quantity 
of  sparks  were  thrown  from  the  smoke  stack,  the  wind  tlieu 
blowing  from  the  engine  toward  the  elevator,  and  two  wit- 
nesses testified  the  fire  appeared  to  have  started  at  southeast 
corner  of  the  building,  where  grass  and  weeds  were  thickest 
on  the  right  of  way. 

On  the  same  night,  between  10  and  11  o'clock,  the  elevator 
was  discovered  to  be  burning  and  was  entirely  consumed  by 
2  o'clock  in  the  morning.  The  foregoing  facts  would 
justify  the  finding,  no  other  cause  appearing,  tliat  sparks  from 
defendant's  engine  set  fire  to  grass  and  weeds,  negligently  per- 
mitted to  remain  on  defendant's  right  of  way;  that  this  fire 
6})read  and  was  communicated  to  plaintiff's  elevator  and  de- 
stroyed it,  and  hence  defendant's  negh'gence  as  charged  in  the 
declaration,  caused  the  injury  and  resulting  damage  to  plaintiff. 
If  it  be  conceded  there  was  a  conflict  of  evidence  touching  these 
material  facts,  it  was  the  province  of  the  jury  to  settle  it,  and 
this  they  did  in  favor  of  the  ])laintifT.  We  decline  to  disturb 
the  verdict,  and  the  judgment  is  affirmed. 

Judgment  afvrmed. 


St.  Louis,  Alton  &  Terre  Haute  Railroad  Com- 
pany 

V. 

William  Clauncii. 

I^ailroaffs—Nfig^igefiee  of—FJotraffe  of  Farm  Lands — Enihankment— 
Jury —  View  by — Evidence — Instructions — Practice. 

1.  Whether  or  not  the  jury  in  a  given  case  f>ball  be  allowed  to  visit  the 
Roene  of  a  given  injury,  liea  within  the  discretion  oF  the  court. 

2.  In  an  action  brought  to  recover  from  a  railroad  company,  damages  for 
injury  to  his  land  and  crops  by  an  oveiflow  of  water  alleged  to  have  been 
caused  by  the  negligence  of  said  company  in  failing  to  keep  open  a  culvert 
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and  ditches  on  its  right  of  way,  and  permitting  the  same  to  fill  up  and  pre- 
Tent  the  water  from  running  off  the  land  of  appellee,  this  court  declines,  iv 
view  of  the  evidence,  to  interfere  with  the  judgment  for  the  plaintiff. 

3.  To  maintain  such  an  obetruction  is  a' violation  of  a  public  duty  and  hd 
invasion  of  private  rights,  creating  a  liability  for  dam.iges  to  persons  injured 
thereby. 

[Opinion  filed  January  15,  1892.] 

Appeal  from  the  Circnit  Court  of  Jackson  County;  the 
Hon.  Eo3BRT  W.  MoCabtwey,  Judge^  presiding. 

Mr.  F.  M.  TouNGBLooD,  for  appellant 

Mr.  W.  A.  Schwartz,  for  appellee. 

Green,  P.  J.  Tliis  suit  was  brought  by  appellee  to  recover 
damages  for  injury  to -his  land  and  crops  by  an  overflow  of 
water  caused  by  the  negligence  of  appellant  in  failing  to  keep 
open  a  culvert  and  ditches  on  its  right  of  way,  and  permitting 
the  same  to  till  up  and  prevent  the  water  from  running  oli 
the  land  of  appellee.  Verdict  and  judgment  for  plaintiff  for 
$80.  An  examination  of  the  evidence  satisfies  us  the  jury 
were  justified  in  finding  defendant  guilty  of  the  negligence 
and  resulting  injury  to  plaintiff,  as  charged  in  the  declaration. 
The  damages  assessed  were  not  excessive.  It  appears  when 
appellee  bought  and  entered  into  possession  of  this  land,  that 
part  north  of  the  railroad  was  snfiicicntly  drained  by  ditches 
and  a  culvert,  put  in  to  supply  tlie  place  of  a  natural  drain, 
filled  up  by  the  embankment  or  road-bed  of  the  railroad;  that 
these  ditches  and  this  culvert  were  permitted  by  defendant  t(» 
be  filled  up  after  it  got  possession  of  and  operated  the  road, 
and  the  flow  of  water  from  the  said  land  on  north  side  of 
railroad  was  stopped  and  plaintiff's  land  was  inundated  by  the 
water  thus  backed  up  upon  it.  To  maintain  such  an  obstruc- 
tion was  a  violation  of  a  public  duty  by  appellant  and  an 
invasion  of  private  rights,  creating  a  liability  for  damages  to 
persons  injured  thereby.  O.  &  M.  Ry.  Co.  v.  Singletary,  34 
111.  App.  425.     Appellant's  counsel  contends  that  a  right  of 
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action  accrued  to  the  grantor  of  appellee  to  recover  dnmagee 
for  the  location  and  construction  of  this  railroad  as  built,  witli 
a  road-bed  and  under  it  a  culvert,  supposed  to  be  eufiicicnt  to 
carry  off  the  water;  that  it  continued  and  was  in  substan- 
tially the  same  condition  when  this  suit  was  brought;  and 
before  plaintiff  could  rightfully  recover  he  must  show  tliat 
the  conduct  and  management  of  defendant,  since  it  took  pos- 
session of  the  road,  has  been  such  as  to  produce  absolutely  the 
injury  complained  of. 

As  before  intimated  in  this  opinion,  we  think  the  evidence 
furnishes  this  essential  proof.  In  O.  &  M.  Ey.  Co.  v.  Wachter, 
123  III.  440,  cited  by  apfjellaut's  caunscl,  the  quotation — 
"  All  special  damages,  present  and  prospective,  to  the  owner  of 
lands,  resulting  or  to  result  from  the  proper  construction, 
maintenance  and  operating  of  a  railroad  under  the  laws  of  this 
State,  constitute  as  to  such  land  owner  one  single  indivisible 
cause  of  action,  which  may  be  enforced  under  the  Eminent 
Domain  Act,  or  any  other  appropriate  form  of  action,  and 
whqre  such  right  of  action  has  once  accrued  by  the  location 
and  construction  of  a  railroad,  and  the  owner  of  the  land 
injured  or  damaged  thereby  conveys  it  to  another,  the  latter 
can  maintain  no  action  for  any  damages  wliich  he  may  sub- 
sequently sustain,  which  might  have  been  anticipated  and 
allowed  as  prospective  damages  in  any  suit  which  the  grantor 
might  have  brought  in  his  own  name,"  is  followed  by  this 
language,  omitted  by  counsel  in  the  printed  ar^^ument:  *'I3ut 
this  court  has  never  held,  nor  is  it  prepared  to  hold  that  a 
railroad  company  is  not  liable  for  damages  resulting  from  its 
negligence  either  in  the  construction,  maintaining  or  operating 
its  road,"  and  it  is  also  said  in  the  opinion:  "  To  maintain  an 
embankment  of  the  road  in  a  condition  that  does  not  provide 
efficient  means  for  the  escape  of  water,  and  thereby  cause 
overflow  of  vast  bodies  of  land,  which  might  be  fully  protected 
by  building  and  maintaining  proper  culverts,  is  not  only  a 
violation  of  a  public  duty,  but  it  is  a  direct  violation  of  the 
private  rights  of  owners  of  lands,  thus  constantly  menaced  by 
overflow  which  could  never  reach  them  if  the  roud-bed  was 
properly  constructed."     The  same  doctrine  is  Announced  in 
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O.  &  M.  Kj.  Co.  V.  Kamey,  28  N.  E.  Eep.  1087;  Same  v. 
Elliott,  34  III.  App.  589.  The  relusal  of  the  court  to  send 
the  jury  upon  the  premises  in  charge  of  an  oflScer  is  assigned 
for  error.  This  was  a  matter  of  discretion  to  be  determined 
by  the  court,  and  no  abuse  of  that  discretion  appears.  We 
find  no  substantial  error  in  giving  plaintiffs  instructions  com- 
plained of,  and  taken  in  connection  with  those  given  on  behalf 
of  defendant,  the  jury  were  not  misled  or  misdirected  as  to  the 
law.  The  separation  of  one  of  the  jurors  from  his  fellow- 
jurors  is  also  urged  as  a  reason  for  reversing,  but  an  examina- 
tion of  the  affidavit  fully  discloses  how  this  occurred,  and  that 
appellant  was  not  in  any  way  prejudiced  or  injured  thereby. 
Believing  that  the  verdict  and  judgment  was  right,  and  was 
warranted  by  the  evidence  and  the  law  applicable  thereto,  the 

judgment  is  affix  med. 

Judgment  affirmed. 


J.  Henry  Hilboldt 

V. 

Calvin  Caraker. 


Licenses — To  Man'y --Parties  under  Legal  Age — Penalty — Pleading, 

1.  A  county  clerk  is  responsible  for  the  act  of  his  deputy  in  wrongfully 
issuing  a  marriage  license. 

2.  When  a  clerk  or  his  deputy  examines  the  persons  proposing  to  marry 
as  to  their  ages,  the  clerk  will  not  be  liable,  a  license  having  been  issued 
through  honest  mistake. 

3.  In  an  action  to  recover  a  penalty  against  a  county  clerk  for  wrong- 
fully issuing  a  license  for  the  marriage  of  a'minor,  a  declaration  averring 
that  complainant  is  the  parent,  that  defendant  was  the  clerk  and  issued  a 
license  to'complainant^s  child,  then  being  a  minor,  without  his  consent,  is 
enovgh. 

[Opinion  filed  January  15,  1892.] 

Appeal  from  the  Circuit  Court  of  Union  County;  the  Hon. 
Oliver  A.  Habksb,  Judge,  presiding. 
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Messrs.  Ckawpobd  &  Dodd,  for  appellant 

■ 

Messrs.  D.  W.  Kabbakeb  and  James  Likqlb,  for  appellee. 

Phillips,  J.  This  is  an  action  to  recover  a  penalty  against 
appellant  by  appellee  for  wrongfnlly  issuing  a  license  for  the 
marriage  of  the  minor  daughter  of  appellee  without  his  con- 
sent. The  declaration  is  in  proper  form,  averring  that  appellee 
is  the  parent,  and  that  appellant  was  the  clerk  and  issued 
license  to  appellee's  child,  then  being  a  minor,  without  his  con- 
sent This  is  all  that  is  necessary  to  aver.  Gilbert  v.  Bone, 
64  HI.  518.  It  appears  a  license  issued  authorizing  the  solem- 
nization of  marriage  between  William  T.  Pratt  and  Ella 
Caraker,  and  they  were  duly  married,  and  at  the  time  of  the 
issuing  of  the  license  and  marriage  Ella  Caraker  was  a  minor 
daughter  of  appellee  residing  with  him.  That  license  is 
signed  J.  Henry  Hilboldt,  county  clerk,  by  James  A.  Peak, 
deputy  county  clerk;  at  the  time  the  license  issued  the  defend- 
ant was  clerk  and  Peak  was  his  deputy.  There  is  no  con- 
tention on  the  facts  of  the  case;  the  only  question  presented 
by  this  record  is,  whether  the  clerk  is  responsible  for  the  statu- 
tory penalty  where  the  license  is  issued  by  his  deputy.  For 
the  purpose  of  ascertaining  the  age  of  parties  before  issuing  a 
license,  the  statute  authorizes  the  clerk  to  examine  either  the 
parties,  or  any  other  witness,  under  oath.  Where  such  exami- 
nation is  had  and  acted  on  by  the  clerk,  for  an  honest  error  in 
issuing  license  he  would  not  be  liable  for  the  statutory  penalty. 
Gilbert  v.  Bone,  supra.  By  Sec.  9,  Chap.  25,  Starr  &  C.  111. 
Stats.,  the  county  clerk  is  a,uthorized  to  appoint  deputies,  «nd 
by  Sec.  10  of  the  same  chapter  it  is  provided  that  the  principal 
clerk  shall  be  responsible  for  the  act  of  his  deputies.  The 
deputy  clerk  acting  for  the  clerk  had  a  right  to  issue  a  license 
where  it  could  be  rightfully  done.  To  determine  whether  it 
might  rightfully  issue  he  had  the  same  right  to  examine  either 
the  parties,  or  other  witnesses,  on  oath,  that  the  clerk  had 
under  the  statute.  Had  the  deputy  made  such  examination 
on  oath,  of  either  the  parties  or  other  witnesses,  and  acted 
honestly  on  the  evidence  in  issuing  the  license,  it  would  have 
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protected  the  defendant  If  the  deputy  fails  to  make  such 
examiDatiou  and  issues  a  license  for  the  solemnization  of  the 
marriage  of  a  minor,  without  the  parent's  consent,  the  penalty 
would  be  incurred  by  the  principal.  It  is  an  official  act  of  the 
principal.  It  is  urged  with  great  earnestness  that  this  being 
a  penal  act,  the  clerk  is  not  responsible  for  the  act  of  his 
deputy.  We  do  not  deem  it  necessary  to  go  into  a  discussion 
of  this  que8ti9n,  nor  of  the  cases  cited  from  the  decisions  of 
other  States  as  sustaining  that  view,  as  we  hold  that  on  this 
question  the  legislation  in  this  State  is  so  explicit  that  there 
is  no  room  for  construction.  The  clerk  is  responsible  for  the 
act  of  his  deputy  in  wrongfully  issuing  the  license  in  this  case, 
and  the  judgment  is  affii*med. 

Judgment  affi/i^raed. 


The  Alton  Lime  and  Cement  Company 

V. 

James  Calvey.  ~^^ 

41    697 
184 85 

Praeltes,  — - 

r 

The  appeal  in  the  case  is  dismissed,  there  beings  no  authenticated  copy 
of  the  record  of  a  final  judgment  .filed  in  the  case  as  required  by  Sec.  72, 
Chap.  110,  Starr  &  0.  III.  Stats. 

[Opinion  filed  January  15,  1892.] 

Appeal  from  the  City  Court  of  Alton,  Illinois;  the  Hon. 
James  E.  Dunnegan,  Judge,  presiding. 

Messrs.  A,  &  J.  F.  Lee  and  A.  W.  Hope,  for  appellant. 

Messrs.  McNulty  &  Baker,  for  appellee. 

Green,  P.  J.     The  only  reference  to  a  judgment  appears 
in  the  bill  of  exceptions.     There  is  no  transcript  of  the  record 
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of  the  entry  of  a  final  judgment  by  the  court  Mere  memo- 
randamsin  the  bill  of  exceptions,  as  in  this  case — ''2d  Friday, 
verdict  opened.  We,  the  jury,  find  the  defendant  guilty  and 
assess  the  damages  of  the  plaintiff  at  $150.  Motion  for  new 
trial,  3d  Wednesday.  Motion  overruled;  exceptions  taken. 
Motion  in  arrest  of  judgment;  motion  overruled;  excep- 
tions. Judgment  on  verdict  for  plaintiff  for  $150,  damages 
and  costs" — do  not  supply  the  place  of  snch  transcript,  or 
furnish  this  court  with  the  required  legal  evidence  showing 
that  a  final  judgment  was  entered  in  the  court  below.  The 
right  of  appeal  is  conferred  by  statute — Sec.  67,  Chap.  110,  p. 
1832,  Starr  &  C.  111.  Stats.:  *' Appeals  from,  and  writs  of 
error  to,  all  Circuit  Courts  ♦  *  *  may  be  taken  to  the 
Appellate  Courts  from  all  final  judgments."  Sec.  72,  Chap. 
110,  p.  1835,  Ibid.,  provides  that  authenticated  copies  of  rec- 
ords of  judgments  appealed  from,  shall  be  filed  in  the  office 
of  the  clerk  of  the  Supreme  or  Appellate  Court  within  a  time 
named,  otherwise  the  appeal  shall  be  dismissed,  unless  further 
time  to  file  the  same  shall  have  been  given  by  the  court,  to 
which  said  appeal  shall  have  been  taken,  upon  good  cause 
shown  ;  compliance  with  this  provision  is  essential,  in  order  to 
maintain  an  appeal."  D.iy  v.  City  of  Clinton,  5  111.  App.  605; 
Vniage  of  Jefferson  v.  Bohemian  Cem.  Ass'n,  5  111.  App.  230. 
In  Faulk  v.  Kellums,  54  111.  189,  it  was  recited  in  the  record, 
a  motion  for  new  trial  and  in  arrest  of  judgment  were  denied, 
and  then  followed  the  statement:  "Whereupon  the  court 
enters  judgment  upon  the  verdict"  Commenting  upon  this 
entry,  and  holding  it  insufficient  to  show  a  final  judgment,  it 
is  said  in  the  opinion :  "  The  ideo  oonstderatum  est  is  wanting; 
it  has  no  element  of  a  judgment  other  than  a  bare  recogni- 
tion of  the  finding  of  a  jury."  There  being  no  authenticated 
copy  of  the  record  of  a  final  judgment  tiled  in  this  case,  as 
required  by  said  Sec.  72,  the  appeal  is  dismissed. 

Appeal  dismissed. 
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D.  B,  Brown 

V. 

H.  M.  Reinholdt  and  S.  G.  Barbee. 

Negotiable  Instruments — Note — Special  Warranty — Breach — Damages. 

1.  The  verdict  of  a  jnry  upon  conflictiosr  testimony  will  not  be  net 
aside  uniesR  it  is  manifestly  against  the  evidence,  and  is  the  result  of  preju- 
dice or  pa^^sion,  or  unl«iss  the  misdirection  of  the  court  in  it«  instructions  as 
to  the  law,  or  errone(»u«>  rulinij^  m  the  admission  or  rejection  of  evidence, 
caused  the  jury  to  return  an  unfair  verdict. 

2.  In  a  suit  upon  a  note  given  for  the  purchase  price  of  a  given  machine, 
there  being  a  speciai  warranty  that  it  will  do  a  certain  amount  of  work,  the 
defense  being  a  oreach  (hereof,  such  defense  is  good  although  such  machine 
is  not  returned. 

8.  If  in  such  cose  such  machine  was  of  no  value,  the  damages  for  the 
breach  of  the  warranty  will  be  the  amount,  at  least,  of  the  note  sued  on. 

[Opinion  filed  January  15,  1892.] 

Appe/Vl  from  the  Circuit  Court  of  Effingham  County;  the 
Hon.  William  C.  Jones,  Judge,  presiding. 

Messrs.  J.  N.  Gwin  and  Wood  Bros.,  for  appellant 
The  appellees  got  just  what  they  contracted  for  in  this 
case.  Tliey  bought  a  second-hand  machine,  at  a  reduced 
price,  for  which  they  gave  the  note  in  question.  There  was 
no  failure  of  consideration  under  the  statute  of  Illinois,  as 
they  got  the  identical  property  contracted  for,  nor  did  ap- 
pellant warrant  the  machine  in  question.  Should  every 
expression  of  opinion  upon  the  sale  of  an  article  be  held  to 
create  a  warranty,  proofs  would  not  be  wanting  in  almost 
every  instance  in  the  sale  of  property  to  establish  a  warranty, 
for  but  few  articles  are  sold  where  the  vendor  does  not  praise 
his  wares,  and  such  in  coininon  are  generally  understood  by 
purchasers  as  they  are  intended  by  the  seller.  Where  a 
warranty  is  intended,  something  more  than  this  is  done,  and 
the  intention  of  the  parties  is  clearly  manifest  to  that  effect 
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Adams  v.  Johnson,  15  III.  345;  Ender  v.  Scott,  11  III.  35;  Xickle 
V.  Williamson,  44  III.  4S;  Hanson  v.  Busse,  45  III.  496. 

Under  the  evidence  in  this  case  appellant  made  no  war- 
ranty, nor  did  ho  intend  to  do  so. 

One  of  the  reasons  assigned  is  that  the  conrt  erred  in 
refusing  to  give  the  appellant  permission  to  show  that  the 
defendants  never  gave  any  notice  of  any  defects  in  the  work- 
ing of  the  brick  machine  in  question,  nor  returned  the  same, 
nor  offered  to  return  the  same  to  the  plaintiff;  so  that  in  case  of 
a  warranty  that  the  appellant  would  have  had  the  riglit  to 
remedy  the  defect.  Which  ruling  of  the  court  is  erroneous, 
and  the  plaintiff  was  deprived  of  his  legal  rights  to  remedy 
the  defect  if  any  existdd.  The  defendants  still  keep  the 
brick  machine  in  question  and  refuse  to  pay  the  note,  which 
they  have  no  legal  right  to  do.  Wolf  et  al.  v.  Dietzsch,  75 
III.  205;  Parson  on  Contracts,  Vol.  1,  5th  Ed.,  pages  592-93; 
Milner  v.  Tucker,  1  C.  and  P.  15;  Cash  v.  Giles,  3  C.  and  P. 
407. 

Mr.  S.  F.  GiLHORE  and  R[neha.rt  &  Wright,  for  appellees. 

If  the  sale  of  the  machine  was  with  a  warranty,  and  the 
warranty  was  broken,  then  in  a  suit  upon  the  note  the  makers 
could  set  up  as  a  defense  the  breach  of  the  warranty  and  defeat 
a  recovery  for  all,  or  for  a  part  only,  of  the  note,  as  the  dam- 
ages for  the  breach  might  be  shown  to  be  equal  to  the  whole 
or  it  or  to  a  part  only.  Parsons  on  Contracts,  Sec.  486;  Ben- 
jamin on  Sales,  2d  Ed.,  748-752;  Hears  v.  Nichols,  41  111.  212. 

Was  the  sale  of  the  machiuQ  made  with  a  warranty  ?  No 
special  form  of  words  is  necessary  to  create  a  warranty. 
An  affirmation  at  the  time  of  a  sale  is  a  warranty,  provided 
it  appears  in  evidence  to  have  been  so  intended.  "  And  in 
dcterminiuij  whether  it  was  so  intended,  a  decisive  test  is, 
whether  the  vendor  assumes  to  assert  a  fact  of  which  the 
buyer  is  ignorant,  or  merely  states  an  opinion  or  judgment 
upon  a  matter  of  which  the  vendor  has  no  special  knowledge, 

* 

and  on  which  the  buyer  may  be  expected  also  to  have  an 
opinion  and  to  exercise  his  judgment.  In  the  former  case 
there  is  a  warranty,  in  the  latter  not.  The  intention  is  a 
question  of  fact  for  the  jury,  to  be  inferred  from  the  nature 
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of  the  sale  and  the  circumstances  of  the  particular  case." 
Benjamin  on  Sales,  2d  Ed.,  499,  500  and  citations;  Hanson  v. 
Basse,  45  111.  496;  Towell  v.  Gate  wood,  2  Scam.  22. 

Green,  P.  J.  Appellant  brought  this  suit  against  appellees, 
before  a  justice  of  the  peace;  a  judgment  was  there  rendered 
against  defendants,  who  thereupon  took  an  appeal  to  the 
Circuit  Court,  where  a  trial  was  had  resulting  in  a  verdict 
and  judgment  for  them.  Appellant  took  this  appeal  and  asks 
that  said  last  judgment  be  reversed.  The  suit  was  brought 
to  recover  upon  a  promissory  note  given  as  a  part  of  the  price 
of  a  brick  machine  sold  by  appellant  to  H.  M.  Keinholdt 
The  defense  relied  on  was,  that  the  sale  and  purchase  was 
made  under  a  special  warranty  by  the  vendor;  that  the  ma- 
chine was  a  good  brick  machine,  and  would  make  from  15,000 
to  20,000  brick  per  day;  that  the  purchaser  made  the  purchase 
relying  upon  the  s|>ecial  warranty,  received  the  machine,  set 
it  up  properly  in  his  brick  yard,  and  with  the  aid  of  men 
skilled  in  the  work  tried  it,  and  it  was  found  to  be  so  defective 
that  in  operating  it  not  more  than  4,000  to  5,000  brick  per  day 
were  turned  out,  and  those  were  of  such  inferior  quality  as  to 
be  unmerchantable.  This  record  discloses  a  sharp  conflict  in 
the  evidence  as  to  material  facts.  It  was  the  province  and 
duty  of  the  jury  to  settle  this  conflict,  to  weigh  and  consider 
all  the  evidence,  to  credit  and  believe  the  testimony  which  in 
their  judgment  was  entitled  to  credit,  in  preference  to  testi- 
mony doubtful  or  incredible;  and  to  this  end  take  into 
consideration  the  manner  of  the  witnesses  while  testifying,  their 
means  of  knowledge  of  the  matters  they  testified  about,  the 
reasonableness  of  the  testimony  given  by  them,  their  interest 
in  the  result  of  the  suit,  and  their  apparent  candor  and  fairness, 
or  the  want  of  it,  as  witnesses.  Furnished  with  this  means  of 
finding  the  real  facts,  the  conclusion  reached  by  the  jury  is 
likely  to  be  correct,  and  courts  decline  to  set  aside  their  ver- 
dict, unless,  it  is  manifestly  against  the  evidence  and  is  the 
result  of  prejudice  or  passion,  or  unless  the  misdirection  of 
the  court  in  its  instructions  as  to  the  law,  or  erroneous  ruling 
in  the  admission  or  rejection  of  evidence,  caused  the  jury  to 
return  an  unfair  verdict. 


602  Appellate  Courts  of  Illinois. 

Vol.  41. 1  Brown  v.  Reinboldt. 

In  this  case,  it  appears  to  us,  the  jury  performed  their  duty 
and  were  warranted  by  the  evidence  in  finding  there  was  a 
sale  made  of  this  brick  machine  by  appellant,  to  11.  M.  Ecin- 
holdt,  with  a  special  warranty  by  the  vendor,  relied  u]>on  by 
Keinholdt  in  making  the  purchase,  that  the  machine  was  a 
good  brick  machine,  and  would  make  from  15,000  to  20,000 
brick  per  day,  when  operated;  that  after  it  was  delivered  to 
Eeinholdl,  he  had  it  properly  set  up  and  fairly  tested,  with  the 
result  that  it  was  found  to  be  worn  out  and  useless,  and  not 
capable  of  turningout  more  than  4,000  to  5,000  brick  per  day, 
less,  in  fact,  than  the  number  a  brick  molder  could  make  by 
hand  in  that  time,  and  the  brick  made  in  this  machine  were 
so  defective  as  to  be  unmerchantable.  Several  witnesses  testi- 
fied also  that  the  machine  was  wliolly  worthless  as  a  machine 
for  making  brick.  ' 

It  is  urfifed,  however,  on  behalf  of  appellant,  that  the  pur- 
chaser failed  to  return  this  machine  to  the  vendor  and  hence 
tlio  special  warranty  and  breach  thereof,  can  not  be  set  up  in 
defense  in  the  suit  u])on  a  note  given  for  part  of  the  pur- 
chase price.  In  Underwood  et  al.  v.  Wolf,  131  111.  435,  et 
seq,^  the  court  cite  with  approval  Chitty  on  Contracts,  lllh  Ed., 
652:  "When,  therefore,  the  vendor  of  a  M'arranted  arti- 
cle, whether  it  be  a  specific  chattel  or  not,  sues  for  the  price 
or  value,  it  is  competent  to  the  jmrchaser  in  all  cases  to  prove 
the  breach  of  the  warranty  in  reduction  of  damages,  and  the 
sum  to  be  recovered  tor  the  price  of  the  article  will  be 
reduced  by  so  much  as  the  article  is  diminished  in  vajue 
by  non-compliance  with  the  warranty;"  following  this  it 
is  said  in  tlie  opinion :  "  The  previous  discussion  of  the 
authorities  by  the  author  before  arriving  at  the  conclusion 
thus  announced,  shows  his  meaning  to  be,  that  the  breach  of 
the  warranty  may  be  proven  in  reduction  of  damages,  not 
only  in  the  case  of  a  specific  chattel,  but  also  in  the  case  of 
an  executory  contract,  as,  for  example,  when  an  article  is 
ordered  from  a  manufacturer  who  contracts  that  it  shall  be 
of  a  certain  quality,  or  fit  for  a  certain  purpose."  The  court 
also   cite  Benjamin  on  Sales,  4th  Am.  Ed.,  Vol.  2,  Sec.  1356. 

*'The  buyer  will  also  lose  his  right  of  returning  goods  deliv- 
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ered  to  him  under  warranty  of  quality,  if  he  has  shown  by 
his  conduct  an  acceptance  of  them,  or  if  he  has  retained  them 
a  longer  time  than  was  reasonable  for  a  trial,  or  has  con- 
sumed more  than  was  necessary  for  testing  them,  or  has  exer- 
cised acts  of  ownership,  as  by  oflfermg  to  resell  them,  all  of 
which  acts  show  an  agreement  to  accept  the  goods,  but  do 
not  constitnte  an  abandonment  of  his  remedy  by  cross-action 
or  counter-claim  in  the  vendor's  action  for  the  price."  In 
commenting  upon  this  citation  in  the  opinion,  it  is  said  :  "  If 
the  retention  of  the  property  by  the  buyer  for  a  longer  time 
than  is  reasonable  for  a  trial  does  not  not  waive  his  right  to 
damages  in  an  action  by  the  vendor  for  the  purchase  price, 
then  there  is  no  reason  why  the  retention  of  the  property  for 
a  longer  time  than  that  fixed  in  the  contract  for  a  trial  should 
amount  to  such  waiver."  Then  follows  this  statement,  refer- 
ring to  the  citations :  "  The  rule,  as  announced  by  the  text- 
writers,  has  been  held  to  be  the  law  in  this  State." 

Under  the  rule  announced  in  this  case  in  131  111.  and  many 
former  decisions  of  our  Supreme  Court,  the  defense  set  up 
was  a  proper  one,  and  if  the  machine  was  of  no  value,  the 
damages  for  the  breach  of  tlie  warranty  would  be  the  amount, 
at  least,  of  the  note  sued  on,  and  justified  the  verdict.  The 
instnictions,  as  a  series,  were  not  calculated  to  mislead  the 
jury,  and  those  the  court  refused  to  give  on  behalf  of  plaintiff 
were  properly  refused.  We  discover  no  substantial  error 
requiring  the  reversal  of  this  judgment  and  it  is  affirmed. 

Judgment  affirmed. 


John  Zick  and  Theda  Boekhofp 
William  Guebert. 

Fraudulent  Conveyances — Cj'editor^s  Bill. 

Upon  a  bill  brousrht  to  set  aBide  conveyances  conveying  interests  in  the 
same  property  to  the  same  grantee  alleged  co  oe  in  fraud  of  creditors,  and 
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to  subject  said  real  estate  to  the  payment  of  certain  judgments,  this  court 
declines  to  interfere  with  a  decree  dinmissing  the  bill  as  to  a  defendant 
named,  and  setting  aside  the  deed  of  another  as  against  the  rights  of  com- 
plainants. 

[Opinion  filed  January  15,  1892.] 

Appeal  from  the  Circuit  Court  of  Kandolph  County;  the 
Hon.  Geobok  W.  Wall,  Judge,  presiding. 

Messrs.  F.  A.  Wind,  William  TTartzbll  and  J.  B.  Simfsok, 
for  appellants. 

Messrs.  Gordon  &  Allison,  for  appellee. 

Green,  P.  J.  This  case  was  before  us  at  a  former  terra, 
and  will  be  found  reported  in  31  III.  App.  390.  This  court 
reversed  the  decree  then  entered,  because  bv  it  the  deed  from 
Helena  Boekhoff  to  Guebert  was  set  aside  as  fraudulent,  and 
we  held  as  to  it,  the  evidence  was  not  sufficient  to  establish 
the  fraudulent  intent  charged  in  the  bill.  We  also  held  that 
as  to  the  deed  from  Rudolph  J.  Boekhoff  to  Guebert,  the  evi- 
dence might  justify  the  finding  it  was  made  with  the  fraudu- 
lent intent  as  charged,  but  it  was  error  to  set  aside  and  cancel 
the  deed  entirely;  that  it  should  have  been  decreed  void  only 
as  against  the  judgment  of  Ziek,  and  subjected  the  interest  of 
Kudolph  in  the  land  conveyed  to  the  payment  thereof.  Tlie 
cause  was  redocketed  in  the  court  below,  and  the  bill  amended. 
A  hearing  was  had  there,  resulting  in  a  decree  dismissing  the 
bill  as  to  defendant  Helena  B(»ekhoff,  and  setting  aside  deed 
from  Rudolph  J.  Boekhoff  to  William  Guebert  as  against  the 
riglits  of  complainants,  John  Zick  and  Theda  Boekhoff. 
Complainants  took  this  appeal. 

The  statement  of  the  case  in  the  former  opinion,  and  the 
reasons  there  stated  for  the  conclusion  arrived  at  by  this  court, 
are  applicable  to  this  record,  except  that  the  theory  of  the 
amended  bill  seems  to  be,  that  the  conveyances  were  not  only 
made  with  the  fraudulent  intent  to  hinder  and  delay  the  cred- 
itors of  the  grantors,  but  were  a  mere  sham,  and  the  shares 
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conveyed  to  Guebert  by  the  several  deeds  are  held  by  liim  in 
secret  trust  for  the  benefit  of  the  grantors.  No  additional 
material  evidence  was  introduced,  except  the  testimony  of 
Helena  Bookhoff,  and  that  strengtliens  rather  than  weakens 
the  conclusion  stated  in  our  former  opinion  that  "It  does 
not  appear  Guebert  knew  at  the  time  he  bought  of  Helena, 
and  received  her  deed  for  the  interest  she  owned,  and  paid  the 
consideration,  that  she  intended  by  such  sale  and  conveyance 
to  hinder,  delay  or  defraud  her  creditors.  No  sale  by  Ru- 
dolph of  any  interest  to  Guebert  had  then  been  contemplated, 
nor  had  the  assignment  to  him  by  Sophia  then  been  suggested 
or  proposed.  But  Helena  sought  Guebert,  importuned  him 
to  buy  her  interest,  and  told  him  she  wanted  some  cash  to  pay 
a  person  to  whom  she  was  indebted." 

Both  Helena  and  Guebert  deny  that  the  conveyance  was 
made  to  him  with  the  understanding  or  agreement  that  he 
should  reconvey  the  share  to  her  at  any  time  thereafter  if  she 
wanted  it.  Zick  and  his  attorney  contradict  Helena  and  Gue- 
bert on  this  point,  by  testifying  to  declarations  made  by  Guebert 
to  each  of  them,  to  the  effect  that  he  had  agreed  to  give  back 
to  her  the  share  she  conveyed,  if  she  asked  it  of  him  within  a 
reasonable  time,  and  paid  him  the  amount  of  purchase  money 
and  interest.  The  version  given  by  Guebert  of  his  statements 
to  these  witnesses  is,  that  the  charge  was  made  that  he  bought 
the  shares  too  cheap,  and  he  replied,  if  they  thought  so,  he 
would  sell  it  back  for  the  money  he  paid  and  the  interest,  and 
payment  for  his  trouble.  This  conflict  between  the  evidence 
on  behalf  of  defendant,  and  that  of  complainants,  was  settled 
in  favor  of  the  defendants  by  the  court,  and  we  think  cor- 
rectly. 

Much  evidence  was  admitted  by  the  court  at  the  hearing, 
which,  as  against  Guebert,  was  incompetent,  and  doubtless 
was  so  regarded  by  the  court  in  making  the  decree.  Hence 
we  deem  it  superfluous  to  reproduce  it  here.  No  sufficient 
reason  appearing  requiring  the  reversal  of  the  decree,  it  is 
afSrmed. 

Decree  affirmed. 
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St.  Louis,  Alton  &  Terrb  Haute  Railroad  Com- 
pany 

V. 

Giles  Nemon. 

Railroads^Neg ligence  —  Injury  to  Stock — Hog'— Evidence  —  Instruc- 
tiona. 

An  instruction  not  based  npon  eridence  adduced  should  be  refused. 

[Opinion 'filed  January  16,  1892.] 

Appeal  from  the  Circuit  Court  of  WilHaniBon  County;  the 
Hon.  Geobge  W.  Young,  Judge,  presiding. 

Messrs.  Clemens  &  Wardeb,  for  appellant 
Mr.  Joseph  W.  Habtwell,  for  appellee. 

Phillips,  P.  J.  Appellee  brought  suit  before  a  justice  of 
the  peace,  to  recover  damages  for  the  value  of  a  hog  killed  by 
appellant's  train.  The  case  was  appealed  to  the  Circuit  Court, 
where  a  trial  was  had  and  a  verdict  and  judgment  was  entered 
for  appellee  for  $12.  Prom  the  evidence  in  this  record  no 
one  saw  the  injury  inflicted.  The  evidence  shows  tliat  the 
hog  was  killed  at  Bainbridge  station,  and  was  found  lying 
between  the  side  and  main  track  shortly  after  the  train  on 
appellant's  road  passed,  running  at  a  rate  of  speed  of  from 
twenty  to  twenty-five  miles  per  hour.  No  ordinance  is  shown 
limiting  the  speed  of  trains.  No  bell  was  rung  or  whistle 
sounded  on  the  engine  pulling  the  train  as  it  approached  the 
station.  Whether  the  hog  was  on  the  track  or  in  such  prox- 
imity to  the  track  as  the  train  approached  the  point  where  it 
was  killed,  that  it  could  have  been  seen  from  the  engine  by 
the  use  of  reasonable  diligence,  is  not  shown.  From  anything 
appearing  in  this  record,  it  may  have  suddenly  come  on  the 
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track  from  a  point  where  it  could  not  have  been  seen  from  the 
engine.  There  is  no  negh'gence  on  the  part  of  appellant's 
servants  shown;  hence  there  was  no  evidence  on  which  to 
base  an  instrnction  given  for  the  plaintiflE  as  follows:  "The 
court  instructs  the  jury  on  the  part  of  the  plaintiff,  that  if  they 
believe,  from  the  evidence  in  this  case,  that  the  engine  driver 
of  the  defendants'  railroad,  by  the  use  of  ordinary  skill  and 
prudence,  could  have  seen  the  plaintiff's  hog  spoken  about  by 
the  plain tiflE's  witnesses,  or  that  lie  did  see  the  hog,  and  that 
he  might  without  danger  to  the  train,  by  the  use  of  ordinary 
care,  have  stopped  the  train  before  striking  the  hog,  and  did 
not  do  so,  then  you  should  find  for  the  plaintiff,  and  assess  his 
damages  at  such  sum  as  you  believe,  from  the  evidence,  he  is 
entitled  to."  It  was  error  to  give  this  instruction  under  the 
facts  appearing  in  this  record.  The  judgment  is  reversed  and 
the  cause  remanded. 

Heveraed  and  remanded. 
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The  Louisville,  Evansville  &  St.  Louis  Railroad 

Company. 

Railroads—Negligence — Carnage  qf  Live  Stock— Delay — Special  Con- 
tract, 

1.  A  carrier  is  bound  to  exercise  reasonable  dili(;ence  in  the  carriage  of 
live  stock,  and  failing  to  do  so,  is  liable  for  damages  arising  from  such 
failure. 

2.  While*  where  stock  is  shipped  under  a  special  contract,  and  damage 
takes  place,  an  action  may  ba  brought  thereon  independent  thereof,  a  ship- 
per may  have  his  action  on  the  case  for  damages,  for  negligence  of  <die 
carrier  in  the  non- performance  of  a  duty  as  such  carrier. 

3.  To  the  extent  that  such  carrier  might  make  a  valid  contract  in  limi- 
tation of  its  liability  to  the  shipper  in  the  carriage  of  the  stock  shipped, 
such  contract  will  be  a  matter  of  defense;  and  that  defense  may,  in  an  action 
on  the  case,  be  given  in  evidence  under  the  general  issue,  and  need  not  be 
specially  pleaded. 
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4.  A  railroad  company  may  limit  its  liability  bj  contract  to  carrLicre 
over  its  own  line. 

5.  Where  that  limitation  is  made  by  a  condition  in  a  bill  of  ladinar 
made  as  a  receipt  by  the  carrier,  notice  of  the  condition  and  assent  to  it  by 
the  shipper  is  a  question  of  fact»  to  be  determined  from  the  evidence;  but 
where  the  limitation  is  contained  in  a  contract  signed  by  the  shipper,  the 
contract  is  to  be  construed  by  the  court. 

6.  The  termH  of  such  contract  are  binding  so  far  as  the  carrier  may  con- 
tract in  limitation  of  its  duties,  and  a  shipper  signing  such  contract  can  not 
relieve  himself  from  its  terms  by  reason  of  ignonince  of  the  same,  unless 
there  be  fraud  and  misapprehension  in  the  execution  thereof. 

7.  A  carrier  may  lawfully  require  that  it  shall  not  be  held  liable  for 
damages  to  goods  carried  by  it,  unless  the  shipper  or  consignee  gives  notice 
of  his  claim  for  damages,  within  a  reasonable  time. 

8.  The  question  of  what  is  a  reasonable  time  must  be  governed  by  the 
facts  in  a  given  c&se. 

9.  A  condition  in  a  bill  of  lading  setting  forth  that  before  the  shipper 
shall  be  entitled  to  claim  damage  for  injury  to  live  stock  caused  by  the  neg- 
ligence of  the  ciirrier,  or  any  connecting  line  it  may  rend  such  live  stock 
over  when  shipped  on  a  through  bill  of  lading,  be  must  give  notice  in 
writing  of  his  claim  of  dam.ige  to  some  officer  of  the  road  that  originally 
received  the  stock  and  issued  the  bill  of  lading,  before  the  stock  is  removed 
from  its  place  of  destination  or  mixed  with  other  stock,  is  an  unreasonable 
requirement. 

[Opinion  filedJannary  16, 1892.] 

Appkal  from  the  Circuit  Conrt  of  Edwards  Connty;  the 
Hon.  C.  C.  BoGGS,  Judge,  presiding. 

Messrs.  L.  TV.  Low,  Jr.,  and  Hakn a  &  Hanna,  for  appellants. 

Mr.  H.  J.  Stbawn,  for  appellee. 

Phillips,  J.  This  was  an  action  on  the  case  brought  by 
appellants  against  appellee  for  alleged  negligence  in  the  car- 
riage of  a  lot  of  cattle,  sheep  and  hogs,  from  Albion,  Illinois,  to 
Cincinnati,  Ohio,  and  charging  there  was  unreasonable  delay 
in  transportation,  by  reason  of  which  ap])ellant  sustained  dam- 
age. A  trial  was  had  before  the  court  without  a  jury,  and  a 
verdict  and  judgment  was  entered  for  the  defendant  The 
stock  was  shipped  under  a  special  contract  as  claimed  by  the 
defendant,  and  under  a  plea  of  not  guilty  the  defendant  Intro- 
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duced  in  Evidence  the  provisions  of  that  special  contract,  and 
claimed  that  the  delay  occurred  on  another  road,  to  which 
api^llee  delivered  the  stock  for  carriage,  and  by  the  contract 
the  appellee  had  limited  its  liability  for  safe  carriage  to  the 
line  of  its  own  road,  and  had  farther,  by  contract,  stipnlated 
that  a  notice  in  writing  must  be  given  to  an  oflScer  or  agent 
of  the  railroad  originally  shipping  the  stock,  before  the  stock 
so  shipped  was  removed  from  the  car,  as  a  condition  precedent 
to  the  recovery  of  damage.  This  evidence  was  objected  to  as 
inadmissible  under  the  general  issue  and  the  objection  over- 
ruled, to  which  the  plain tiflf  then  and  there  excepted.  The 
first  question  presented  by  this  record  is  the  admission  of  that 
evidence  under  the  plea  of  not  guilty.  The  defendant  having 
received  the  cattle  for  shipment  as  a  carrier,  owed  the  (Juty  of 
using  reasonable  diligence  in  carriage,  and  for  failure  to 
exercise  reasonable  diligence  would  be  liable  for  damage. 
Where  stocl>  is  shipped  under  a  special  contract  and  damage  is 
sustained  to  the  stock  so  shipped,  an  action  may  be  brought 
to  recover  for  such  damage  on  tlie  special  contract.  But 
indei)endent  of  and  regardless  of  the  fact  that  a  special  con- 
tract was  so  made,  the  shipper  may  have  his  action  on  the 
case  for  damage  for  negligence  of  tlie  carrier  in  the  non- 
performance of  a  duty  as  such  carrier.  Arnold  v.  I.  C.  E.  li. 
Co.,  bS  111.  273;  I.  C.  R  R.  Co.  v.  Phelps,  4  111.  App.  238; 
W.  St.  L.  &  P.  Ey.  Co.  V.  McCasland,  11  111.  App.  491.  To 
the  extent  that  appellee  might  make  a  valid  contract  in  limita- 
tion of  its  liability  to  appellants  in  the  carriage  of  the  stock  so 
shipped,  such  contract  would  be  matter  of  defense;  that 
defense  may,  inian  action  on  the  case,  be  given  in  evidence 
under  the  general  issue,  and  need  not  be  specially  pleaded. 
"W.,  St.  L.  &  P.  Ey.  Co.  v.  McCasland,  mcpra/  Wiggins  Ferry 
Co.  v.  Blakeman,  54  111.  201;  City  of  Champaign  v.  Mcifur- 
ray,  76  111.  353;  W.,  St.  L.  &  P.  Ry.  Co.  v.  Black,  11  111.  App. 
465.  So  far  as  the  defendant  might  lawfully  contract  being 
admitted  in  evidence  under  the  general  issue  was  not  error. 
Evidence  was  offered  as  to  the  stock  being  delayed  in  its  trans- 
]X)rtation,  and  where  the  delay  occurred,  but  we  do  not  care 
to  express  an  opinion  on  the  facts  of  the  case. 

ToL.  XLI  39 
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The  plaintiff  asked  the  court  to  hold,  as  law,  the  following 
])ropo8ition  :  "A  railroad  company  can  only  limit  its  liability 
to  carry  and  deliver  goods  to  their  place  of  destination  beyond 
its  own  line  by  a  contract  fairly  and  knowingly  entered  into 
between  the  consignor  and  the  railroad  company,  and  unless 
the  contract  limitini^  the  liability  was  undcrstandingly  and 
knowingly  entered  into  by  the  shipper  with  a  knowledge  of  its 
contents,  the  shipper  would  not  be  bound  by  the  same," 
which  Ihe  court  refused  to  hold,  as  asked,  and  modified  by 
adding:  "  But  if  the  shipper  can  read  and  write  and  he  sii^nod 
the  contract  without  rcadinic  it,  yet  it  is  conclusively  pret^unied 
that  he  knew  and  assented  to  all  the  terms  and  conditii^ns  of 
the  contract,  unles.^  he  was  induced  to  sign  the  contract,  or  to 
refrain  from  read  ins:  it  by  force,  fraud,  duress,  misrepresenta- 
tion or  mistake."  To  which  modification  the  plaintiff  then 
and  there  excej)ted. 

Tlic  right  of  a  raih'oad  company,  as  a  common  carrier,  to 
limit  its  liability  by  contract  to  carriage  over  its  own  line, 
is  the  settled  rule  of  law  of  this  State.  Wliere  that  limita- 
tion is  made  by  a  condition  in  a  bill  of  lading  made  as  a  receipt 
by  the  carrier,  notice  of  the  condition  and  assent  to  it  by  the 
ship})er  is  a  qucvstion  of  fact  to  be  determined  from  the  evi- 
dence. But  where  the  limitati(»n  is  contained  in  a  contract 
signed  by  the  shipper,  the  contract  is  to  be  construed  by  the 
court.  Its  terms  are  binding  so  far  as  the  carrier  may  con- 
tract in  limitation  of  its  duties.  A  shipper  signing  such  con- 
tract can  not  relieve  liimself  from  its  terms  by  reason  of 
ignorance  of  the  same,  unless  there  be  fraud  and  misrepresen- 
tation in  the  execution  thereof.  Black  v.  W.,  St.  L.  &P.  Ky. 
Co.,  Ill  III.  351 

It  was  not  error  to  modify  the  proposition.  Tlie  plaintiff 
asked,  and  the  court  refused  to  hold  as  law,  the  following  prop- 
osition: '*  The  court  liolds  as  a  question  of  law  on  behalf  of 
the  plaintiff,  that  a  condition  in  a  bill  of  lading  that  before  the 
Khip|>er  should  be  entitled  to  claim  damage  for  injury  to  live 
stock,  caused  by  the  negligence  of  the  carrier,  or  any  connect- 
ing line  it  may  send  such  live  stock  over,  when  shipped  on  a 
through  bill  of  lading,  the  shipper  must  give  notice  in  writing 
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of  his  claim  of  damage  to  some  ofBcer  of  tlio  road  that  origi- 
nally received  the  stock  and  issued  the  bill  of  lading  before 
the  stock  is  removed  from  its  place  of  destination  or  mingled 
with  other  stock,  is  an  unreasonable  requirement." 

The  plaintiff  assigns  as  error  the  refusal  to  hold  the  fore- 
going proposition  as  law.  That  a  carrier  may  lawfully  require 
that  it  shall  not  be  held  liable  for  damage  to  goods  cai'ried 
by  it,  unless  the  shipper  or  consignee  gives  notice  of  his  claim 
for  damage  within  a  reasonable  time,  is  a  proposition  that  is 
sustained  by  an  almost  uniform  line  of  decisions,  State  and 
Federal.  In  Wabash,  St.  Louis  &  Pacific  Ey.  Co.  v.  Black, 
supra^  it  was  held  a  reasonable  requirement,  that  the  carrier 
could  rightfully  make,  that  the  shipper  should  give  notice  of 
his  claim,  verified  by  affidavit,  for  damage  to  stock  shipped, 
which  notice  was  to  bo  given  to  the  general  freight  agent 
of  the  carrier  at  his  office  in  St.  Louis,  within  five  days 
from  the  time  the  stock  shipped  was  removed  from  the 
cars.  It  is  to  be  observed,  however,  that  in  passing  on 
the  question,  the  Supreme  Court  was  determining  the  question 
as  to  whether  the  carrier  might  make  a  requirement  that  a 
notice  of  the  claim  for  damage  must  be  made  within  a  reason- 
able time,  and  the  question  as  to  whether  five  days  was  a 
reasonable  time  was  not  directly  before  the  court.  The  prin- 
ciple is,  that  a  notice  may  be  required  to  be  given  within 
a  reasonable  time;  what  is  a  reasonable  time  is  to  be  deter- 
mined from  other  facts,  and  we  are  of  opinion  that  if  the 
question  of  the  reasonableness  of  the  time  in  that  case  had 
been  the  direct  question  before  the  court,  it  would  have  been 
held  unreasonable  in  point  of  time. 

In  Express  Co.  v.  Caldwell,  21  Wall.  264,  it  was  held  that 
a  carrier  might  limit  its  liability  unless  claim  was  made  within 
ninety  days  from  the  delivery  of  the  goods  to  the  company 
and  the  requirement  a  reasonable  one.  In  that  case  Mr.  Jus- 
tice Strong,  delivering  the  opinion  of  the  court,  said :  "  A  com- 
mon carrier  is  always  responsible  for  the  negligence  no  mat- 
ter what  his  stipulations  may  be.  But  an  agreement  that  in 
case  of  failure  by  the  carrier  to  deliver  the  goods,  a  claim  shall 
be  made  by  the  bailor  or  by  the  consignee  within  a  specified 
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period,  if  that  period  bo  a  reasonable  one,  is  altogether  of  a 
different  character." 

The  right  to  require  a  notice  of  a  claim  for  loss  or  damage 
from  the  carrier  to  be  made  bj  the  shipper  or  consignee  witliin 
a  reasonable  time  after  the  delivery  of  the  goods  to  the  car- 
rier or  their  removal  from  the  shipi^er's  custody  at  place  of 
delivery,  is  clear.  But  a  reasonable  time  must  be  given.  The 
contract  in  thiscasecontains  the  following  clause:  '^Andfor the 
consideration  before  mentioned  said  party  of  the  second  part 
further  agrees  that,  as  a  condition  precedent  to  his  right  to 
recover  any  damage  for  lose  or  injury  to  said  stock,  he  will  give 
notice  in  writing  of  his  claim  thereof  to  some  ofScer  of  said 
party  of  the  first  part,  or  its  nearest  station  agent,  before  said 
stock  is  removed  from  the  place  of  destination  above  men- 
tioned, or  from  the  place  of  delivery  of  the  same  to  said 
party  of  the  second  part,  and  before  such  stock  is  mingled  with 
other  stock." 

The  consignee  owed  the  duty  to  receive  and  take  care  of  the 
stock;  if  the  stock  was  in  bad  condition  and  required  care,  he 
should  give  it  proper  care;  he  should  realize  as  much  for  it  as 
he  reasonably  can.  If  the  above  clause  of  tlie  contiact  is  a 
reasonable  one,  this  stock,  before  mingled  with  other  stock,  or 
removed  from  its  place  of  destination^  must  be  held,  cart'd  for, 
kept  to  itself,  no  matter  as  to  the  cost  or  inconvenience,  until 
notice  in  writing  is  given  to  some  ofiicer  or  the  nearest  station 
agent  of  the  company  originally  receiving  the  stock  for  car- 
riage. In  this  case  the  road  of  the  defendant  terminated  at 
New  Albany,  Indiana.  The  place  of  destination  of  the  stock 
shipped  is  at  Cincinnati,  Ohio,  a  point  about  one  hundred 
and  fifty  miles  distant  from  the  nearest  point  of  the  road. 
That  stock  should  not  be  removed  from  place  of  destination 
or  mingled  with  other  stock  until  notice  in  writing  was  given, 
under  these  circumstances  was  an  unreasonable  requirement — 
an  unreasonable  condition.  A  reasonable  time  to  give  notice 
was  not  given,  hence  that  clause  of  the  contract  was  not  bind- 
ing. 

The  court  erred  in  refusing  to  hold  the  proposition  as 
asked.  For  error  indicated  the  judgment  is  reversed  and  the 
cause  remanded.  Jieversed  and  remanded. 
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O.  Barbour 

V. 

George  W.  Perry,  for  use,  etc. 

Replevin — Bond — A  ethn  on — Pleading — Practice — Sa  les — Fraud, 

1.  A  plea  attempting  to  put  in  issue  what  the  record  was  in  the  office  of 
the  jufttice,  before  whom  an  action  of  replevin  was  originally  brought,  the 
declaration  in  an  action  of  debt  upon  the  bond  alleginflr  that  the  plaintiff  in 
the  replevin  suit  upon  appeal  by  him  submitted  to  a  non-suit  in  the  Circuit 
Court,  a  writ  of  retorno  having  been  awarded,  no  return  being  made,  ten- 
dt^rs  an  immaterial  is^ue,  and  a  demurrer  thereto  should  be  5tustained. 

2.  While  in  such  Citse  the  existence  of  the  record  of  the  judgment  in  the 
Circuit  Court  is  material,  a  plea  attempting  to  deny  the  existence  of  records 
in  it,  and  the  justice  court,  is  bad. 

3.  A  secret  agreement  or  contract  will  not  be  sustained,  by  which  a 
manufacturer  seeks  to  assert  title  in  property  after  its  sale  by  a  person 
named,  to  another,  because  of  not  having  received  the  price  thereof  from 
the  seller,  unless  fraud  in  purchasing,  or  knowledge  on  the  part  of  the  pur- 
chaser is  shown,  nor  will  any  sort  of  receipt  given  by  the  seller  to  the  manu- 
facturer affect  an  innocent  purchaser. 

4.  As  to  whether  there  was  fraud  on  the  part  of  the  purchaser  in  a  given 
case,  or  any  knowledge  on  his  part  of  any  right  in  the  manufacturer,  when 
the  purchase  was  made  from  the  person  selling  the  same,  are  questions  of 
fact  for  the  jury. 

5.  If  in  such  case  a  purchaser  has  knowledge  of  the  intent  of  the  person 
selling  to  defraud  the  manufacturer,  after  the  purchase  and  after  payment, 
or  the  execution  of  negotiable  paper  as  evidence  of  indebtedness,  such 
knowledge  will  not  relate  back  to  the  time  of  the  purchase,  if  such  pur- 
chaser had  no  such  knowledge,  and  no  circumstances  of  suspicion  arose  before 
purchasing. 

6.  Evidence  as  to  the  financial  ability  of  such  seller  or  indebtedness  to 
others,  was  not  admissible  in  the  case  presented. 

7.  This  court  can  not  consider  alleged  errors  not  incorporated  in  the 
record. 

[Opinion  filed  January  15,  1892.] 

Appeal  from  the  Circuit  Court  of  Jackson  County;   the 
Hon.  Oliver  A.  Harkeb,  Judge,  presiding. 

Messrs.  T.  S.  Thompson  and  W.  A.  Sghwabtz,  for  appellant 


614  Appellate  Courts  op  Illinois. 

Vox*  41.]  Barbour  v.  Perry. 

Messrs.  Youngblood  &  Babb,  for  appellee. 

Phillips,  P.  J.  This  is  an  action  on  a  replevin  bond  ^iven 
bj  the  Thomas  Manufacturing  Company  in  a  replevin  suit  in 
which  they  were  plaintiffs  and  Searing  &  Keesee  were 
defendants,  with  appellant  as  surety  on  tlie  bond.  The  bond 
was  given  to  George  W.  Perry,  a  constable.  In  that  replevin 
suit  a  trial  was  liad  before  a  justice  of  the  peace,  and  an 
appeal  was  taken  to  the  Circuit  Court,  where  a  jury  was 
impaneled  and  witnesses  heard,  and  the  plaintiff  dismissed 
that  suit  at  its  cost  and  a  writ  of  reiorno  haJbendo  was  awarded. 
Tliis  suit  is  brought  on  that  replevin  bond.  The  declaration 
alleges  the  plaintiff  was  unsuccessful  before  the  justice  of 
the  peace  and  ap])calcd  to  the  Circuit  Court,  and  in  that  court 
did  not  prosecute  its  suit  with  effect,  but  submitted  to  a  non- 
suit and  did  not  make  return  of^  the  goods  replevied,  though 
return  was  awarded.  The  defendant  to  this  action  is  the 
surety  on  the  bond,  and  to  the  declaration,  tiled  pleas  of  non. 
eat  factum^  and  j)lea  tliat  the  merits  of  the  action  were  not 
tried  as  provided  by  the  26th  section  of  the  Replevin  Act,  and 
a  further  plea,  which  avers  that  there  is  not  any  record  of  tlie 
8U])posed  recovery  before  the  justice  of  the  |?cace  and  appeal 
taken  to  the  Circuit  Court  and  snch  proceedings  had  there  as 
in  the  said  declaration  mentioned,  remaining  in  the  said  jus- 
tice's and  Circuit  Courts,  as  in  the  declaration  alleged.  To  this 
plea  a  demurrer  was  interposed  and  sustained,  to  which  the 
defendant  excepted,  and  assigns  as  error  the  sustaining  the 
demurrer  to  that  plea. 

The  proceedings  before  the  justice  were  not  a  material  issue. 
By  the  averments  of  the  declaration,  the  plaintiff  in  the 
replevin  suit  submitted  to  a  non-suit  in  the  Circuit  Court,  and  a 
writ  of  retorno  hahendo  was  awarded.  It  could  make  no  differ- 
cncQ  as  to  what  record  remained  in  the  office  of  the  justice  of 
the  peace,  and  the  plea  which  attempted  to  put  in  issue  what 
record  was  in  the  office  of  the  justice  of  the  peace,  tendered  an 
immaterial  issue.  Kor  does  the  fact  that  the  plea  attempted 
to  deny  the  existence  of  records  in  the  Circuit  Court  and  jus- 
tice's court  make  the  plea  good.     The  existence  of  the  record 
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of  the  judgment  in  the  Circuit  Court  was  material,  but  by 
attempting  to  put  in  issue  also  the  judgment  before  the  jus- 
tice of  the  peace,  the  plea  was  not  good,  and  the  demurrer 
thereto  was  properly  sustained. 

Tlie  evidence  shows  that  Searing  &  Keesee  purchased  a 
stock  of  agricultural  implements  from  Chandler  &  Son,  who 
were  doing  business  at  Carterville  and  Carbondale,  and  of  the 
implements  were  twelve  self-dump  rakes  maimfactured  by  the 
Thomas  Manufacturing  Company.  These  rakes  had  been 
shipped  by  the  manufacturers  to  Chandler  &  Son,  and  by  an 
agreement  by  the  shippers  and  consignees,  the  rakes  were  to 
be  considered  the  property  of  the  Thomas  Manufacturing 
Company  until  paid  for,  and  at  the  same  time  the  value  of  the 
rakes  were,  by  the  shippers,  charged  to  Chandler  &  Son,  who 
were  authorized  to  sell  them.  Not  being  sold  or  paid  for, 
on  the  3d  of  August,  1887,  the  agont  of  the  manufacturers 
took  from  Chandler  &  Son  a  warehouse  receipt  for  the  stor- 
age of  the  rakes,  and  the  defendants  insist  that  no  title  existed 
in  Chandler  &  Son,  and  they  could  not,  therefore,  convey  any 
title  to  Searing  &  Keesee. 

The  evidence  further  shows  that  at  that  time  Chandler  & 
Son.  were  indebted  to  the  Thomas  Manufacturing  Com])any  in 
a  sum  not  exceeding  $50,  and  after  the  execution  of  that 
receipt,  that  company  drew  on  Chandler  &  Son,  on  about  Octo- 
ber 5,  1887,  for  $100,  and  on  about  the  20th  of  October,  1889, 
for  $150,  which  drafts  Chandler  &  Son  claim  iuchided  the 
price  and  value  of  these  rakes.  These  drafts  were  not  paid. 
These  facts  are  not  seriously  controverted.  A  secret  agree- 
ment or  contract  will  not  be  sustained,  by  which  that  company 
seeks  to  assert  title  in  tlie  property  after  its  sale,  because  of 
not  receiving  the  prices  for  the  goods,  unless  fraud  in  purchas- 
ing or  knowledge  on  the  part  of  the  purchaser  is  shown;  nor 
will  any  form  of  receipt  make  such  agreement  binding  and 
valid  as  against  an  innocent  purchaser.  The  evidence  in  the 
record  discloses  the  fact  that  the  rakes  were  in  the  possession 
of  Chandler  &  Son  for  the  purpose  of  sale,  and  as  between  the 
manufacturers  and  Chandler  &  Son,  whenever  paid  for,  were 
to  be  the  property  of   Chandler  &  Son,  and  tliis  both  before 
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and  after  the  takin^^  of  tbe  warehonee  receipt  on  the  3d  of 
August,  1887.  As  to  whether  there  was  fraud  on  the  part  of 
the  purchasers,  or  any  knowledge  on  their  part  of  any  right  in 
the  Thomas  Manufacturing  Company,  when  they  purchased 
from  Chandler  &  Son,  were  questions  of  fact  for  the  jury;  and 
while  the  evidence  is  conflicting  as  to  knowledge  on  their 
part,  they  deny  knowledge  of  any  right  or  claim  on  the  part 
of  that  company  at  the  time  of  their  purchase;  and  the  jury 
having  determined  that  question  and  the  question  of  fraud  in 
purchasing,  and  there  being  evidence  which  authorized  and 
sustains  the  verdict,  we  can  not  disturb  it  on  these  questions 
of  fact.  It  was  assigned  as  error  that  tlie  court  excluded 
evidence  offered  by  the  defendant,  which,  it  is  insisted,  should 
have  been  permitted  to  go  to  the  jury.  Tlie  defendant  offered 
the  evidence  of  J.  11.  Criddle  to  show  that  Chandler  &  Son,  at 
the  time  of  their  sale  to  Searing  &  Keesee,  were  indebted  to 
Cherry,  Morrow  &  Co.,  of  Nashville,  Tenn.,  in  a  large  sum  of 
money,  for  goods  before  that  time  sold  to  them.  The  conten- 
tion in  this  case  does  not  involve  the  question  of  Chandler  ^ 
Son  inducing  the  sale  of  the  goods  by  false  representations  of 
financial  ability  on  their  part,  nor  of  their  having  fraudulently 
procured  the  sale  of  the  goods  to  them ;  hence  the  question 
of  their  indebtedness  to  others,  or  their  financial  ability,  is  not 
involved  in  this  case,  and  that  evidence  was  properly  excluded. 
It  is  insisted  that  the  court  erred  in  modifying  the  eighth  and 
ninth  instructions  asked  by  the  defendant  These  instructions 
were  asked  that  if  Chandler  &  Son  sold  the  property  in  ques- 
tion to  Searing  &  Keesee  with  the  intention  of  defrauding 
the  Thomas  Manufacturing  Company  out  of  their  property 
and  the  pay  therefor,  and  if  Searing  &  Keesee  had  knowledgo 
of  such  fraudulent  intent,  or  circumstances  that  would  arouse 
suspicion,  then  they  were  not  innocent  purchasers.  The  mod- 
ification as  made  by  the  court  was,  that  if  the  purchasers  had 
knowledge  of  such  fraudulent  intent  before  purchasing,  or 
that  circumstances  that  would  arouse  suspicion  came  to  them 
before  purchasing,  the  modification  as  made  was  proper,  no 
matter  what  came  to  their  knowledge  after  the  purchase  and 
after  payment,  or  after  the  execution  of  negotiable  paper  as 
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evidence  of  their  indebtedness;  that  knowledge  would  not 
relate  back  to  the  time  of  purchase,  if  they  had  no  euch  knowl- 
edge and  no  circumstances  of  suspicion  came  to  them  before 
purchasing.  The  error  assigned  in  refusing  instructions  asked 
by  the  defendant  we  can  not  consider,  as  no  refused  instruc- 
tions are  incorporated  in  tlio  record.  The  instructions  given 
for  the  plaintiff  correctly  stated  the  law. 

The  sixth  assignment  of  error  questions  the  practice  adopted 
by  the  court  in  reading  the  instructions  given  to  the  jury. 
On  examination  of  the  instructions  incorporated  in  the  record, 
we  find  the  instructions  for  plaintiff  as  a  series  and  then  the 
instructions  for  defendant.  As  to  whether  they  were  read  in 
a  different  manner  from  tliat  in  which  they  are  in  the  record 
is  not  shown  either  by  the  certificate  of  the  court  or  by  afii- 
davits.  We  can  not,  tlierefore,  consider  this  assignment  of 
error.  We  find  no  error  in  the  record,  and  the  judgment  is 
afiirmed. 

Judgment  affirmed. 


The  People  of  the  State  of  Illinois,  for  use,  etc., 

V. 

Edward  M.  Barnwell  et  al. 

Principal  and  Surety — Bond — Action  of  Debt — Cleric  of  Circuit  Court — 
Sec,  4,  Chap.  25,  Starr  dt  C,  III  Stata.—Sec.  57,  Chap.  53,  B.  S.—Sec.  1, 
Act  of  1881— Pleading. 

1.  The  omission  of  the  word '* Court"  after  the  word  "Circuit"  in  a 
condition  in  the  bond  of  a  clerk  of  such  court,  does  not  affect  the  validity 
thereof  nor  render  it  other  than  a  statutory  bond. 

2.  A  condition  of  a  bond  providing  that  if  a  person  named  "  shall  faith- 
fully perform  the  dutie»  of  his  office  and  pay  overall  moneys  entitled  thereto, 
antl  deliver  up  all  moneys,  etc.,  appertaining:  to  his  office  when  lawfully 
required,"  is  an  oblij^tion  to  pay  overall  moneys  that  may  come  to  his  hands 
by  virtue  of  his  office,  to  the  parties  entitled  thereto. 

8.  In  view  of  Sec.  57,  Chap.  53,  R.  S.,  a  clerk  may  collect  fees  earned  by 
his  predecessor  in  office>  and  it  is  his  duty  to  so  collect. 
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4.  In  view  of  Sec.  1.  Act  of  1881,  if  fees  come  to  the  hand«  of  a  clerk  by 
virtue  of  .his  office,  earned  by  previous  officers,  it  is  his  duty  to  pay  sucli 
fees  to  the  county  treasurer. 

[Opinion  filed  January  15,  1892.] 

In  error  to  the  Circuit  Conrt  of  Union  County;  the  Hon. 
Robert  \V.  McCartney,  Judge,  presiding. 

A  declaration  was  filed  in  the  Circuit  Court  of  Union  County 
against  tlie  defendants  in  error  on  the  bond  of  Edward  M. 
Barnwell,  as  clerk  of  the  Circuit  Court  of  that  county,  which 
bond  is  as  follows: 

"Know  all  men  by  these  presents,  that  we,  Edward  M. 
Barnwell  as  j)rincipal,  and  John  ELolshouser,  Frank  Neibaner, 
Joseph  C.  Lintz  and  Luther  Bruce  as  securities,  all  of  the 
county  of  Union  and  State  of  Illinois,  are  held  and  firmly 
bound  unto  the  people  of  the  State  of  Illinois,  in  the  penal 
sum  of  §^5,000,  current  money  of  the  United  States,  for  the  pay- 
ment of  which,  well  and  truly  to  be  made,  we  do  bind  our- 
selves and  each  of  us,  our  heirs,  executors  and  administrators 
and  each  of  them,  jointly,  severally  and  firmly  by  these 
presents."' 

<i«  *  *  Whereas,  said  EcVward  M.  Barnwell  has  been 
duly  elected  clerk  of  the  Circuit  in  and  for  the  county  of  Union 
in  the  State  of  Illinois.  Now,  therefore,  if  the  said  Edward 
M.  Barnwell  shall  faithfully  perform  the  duties  of  his  office, 
and  pay  over  all  m<»neys  entitled  thereto,  and  deliver  up  all 
moneys,  ])apers,  books,  records  and  other  things  appertaining 
to  his  office,  whole,  safe  and  undefaced,  when  lawfully  required 
so  to  do,  then  this  obligation  to  be  void,  otherwise  to  remain 
in  full  force  and  virtue;"  and  breaches  were  assigned  as 
follows : 

"  And  for  assigning  a  breach  of  the  said  condition  of  said 
writing  obligatory,  the  plaintiff  says  that  after  the  making  of 
the  said  writing  obligatory,  and  while  the  said  Edward  M. 
Barnwell  was  so  acting  as  clerk  of  tlie  Circuit  Court  aforesaid, 
there  came  into  his  hands  as  such  clerk,  S-,000  in  money,  as 
fees  of  his  said  office,  which  said  sum  remained  in  his  hands  as 
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clerk  aforesaid,  after  deducting  Ills  salary,  clerk  hire  and  the 
expense  of  his  said  oflBce,  and  belonged  to  said  county  of  Union; 
and  the  plaintiff  avers  that  the  said  Edward  M.  Barnwell  has 
neglected  and  refused  to  pay  over  said  sum  of  money,  so 
remaining  in  his  hands  as  aforesaid,  to  the  county  treasurer,  as 
he  was  by  law  bound  to  do,  but  has  converted  the  same  to  his 
own  use,  said  balance  amounting  to  a  large. sum,  to  wit: 
the  sum  of  $2,000.  By  means  whereof,"  etc.  *  *  * 
Second  breach  :  "And  for  assigning  a  further  breach  of  the 
condition  of  the  said  writing  obligatory,  the  plaintiff  says  tliat 
the  said  Edward  M.  Barnwell,  as  clerk  of  the  Circuit  Court 
aforesaid,  collected  a  large  sum  of  money,  to  wit,  the  sum 
of  $2,000  in  money,  of  tlie  fees  earned  by  A.  Polk  Jones  and 
Henry  P.  Cozby,  former  clerk  of  said  Circuit  Court,  and  A.  J* 
Nimmo,  George  Barringey,  Henry  Rendleman  and  O,  P.  Bag- 
gott,  former  sheriffs  of  said  county  of  Union,  which  said  fees, 
when  so  collected  by  said  Edward  M.  Barnwell,  belonged  to 
said  county  of  Union,  *  *  *  and  that  said  Barnwell  has 
neglected  and  refused  to  pay  to  the  county  treasurer,"  etc. 
To  this  declaration  a  general  and  special  demurrer  was 
filed  by  the  defendants  in  error.  The  special  causes  of 
demurrer  were:  1.  Variance  between  bond  and  descrij)tion 
thereof  in  declaration,  2.  That  Barnwell  had  not  been  law- 
fully required  to  pay  over,  etc.  3.  Declaration  does  not 
allege  that  former  clerks  and  sheriffs  had  been  paid  their  sal- 
aries. The  demurrer  was  sustained  by  the  court,  to  which  the 
plaintiffs  then  and  there  excepted,  and  sued  out  this  writ  of 
error,  and  assign  as  eiTor  the  sustaining  the  demurrer  to  the 
declaration  and  each  count  thereof. 

Messrs.  D.  W.  Kaeraker  and  James  Lingle,  for  plaintiffs 
in  error. 

The  court  holds,  in  the  case  of  John  A.  Young  v.  Samuel 
Mason,  3  Qilm.  55,  that  "  an  omission  in  a  statutory  bond  does 
no^  render  the  bond  void,  but  may  be  the  foundation  of  an 
action  to  the  extent  of  the  obligors."  The  court  further 
holds,  in  the  case  of  Ballingall  v.  Carpenter  et  al.,  4  Scam.  307, 
that  **  the  obligors  in  a  bond  can  not  object  to  the  validity  of 
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the  bond  because  its  conditions  are  not  literally  in  accordance 
with  the  statute.  Such  a  bond  is  a  voluntary  one,  and  the 
obligors  can  not  take  advantage  of  their  own  neglect  to  use 
the  words  of  the  statute,  and  that  is  just  what  the  obligors 
are  seeking  to  do  in  this  case.  Grocers  Bank  v.  Kingman, 
Gray,  473  (1860),  Mass.;  Van  Dusen  v.  Hay  ward,  17  Wend.  67; 
McGowen  v.  Deyo,  8  Barb.  340. 

The  language  of  the  b  >nd,  "  pay  over  all  money  entitled 
thereto,"  can  mean  nothing  more  or  less  than  that  the  clerk 
shall  pay  overall  moneys  to  those  entitled  to  receive  the  same. 
The  bond  further  provides  that  the  clerk  shall  **  deliver  up 
all  moneys,  papers,  books,  records  and  other  things  apper- 
taining to  his  office,  etc.,  *  *  *  when  lawfully  required 
BO  to  do." 

In  tlie  case  of  Magner  v.  Knowles,  67  111.  325,  the  court 
in  passing  upon  a  similar  question  to  the  one  here  raised, 
holds  that  a  constable^s  bond  is  good,  notwithstanding  in  the 
condition  the  word  execution  was  used  for  executions^  and  the 
following  statutory  provisions  were  omitted:  "and  all  such 
damages  as  each  and  every  person  may  sustain  by  reason  of 
any  malfeasance,  misfeasance  or  non-performance  of  duty  on 
the  part  of  said  constable." 

Bonds  intended  for  statutory  bonds,  but  which  vary  in  some 
respects,  are  held  binding  at  common  law.  Brighton  Bank  v. 
Smith,  5  Allen,  413  (1862);  Conant  v.  Newton,  126  Mass.  105, 
109  (1879);    Schill  v.  Reisdorf,  88  111.  411. 

A  bond  is  not  void  for  uncertainty  if  it  can  be  made  certain 
by  extrinsic  evidence.  Troy  City  Bank  v.  Bowman,  43  Barb. 
639;  S.  C,  19  Abb.  Pr.  IS. 

Messrs.  Lansden  &  Leek,  for  defendants  in  error. 

In  Trustees  of  Schools  v.  Otis,  85  111.  179,  it  is  said: 
"Whether  a  court  of  chancery  will  assume  jurisdiction  to 
reform  an  official  or  other  bond  against  sureties,  is  a  question 
upon  which  the  authorities  are  not  harmonious.  The  point 
has  never  been  directly  decided  by  this  court,  but  on  first 
impression  we  are  inclined  to  adopt  the  doctrine  of  those  cases 
that  declare  the  extent  of  the  obligation  of  a  surety  is  to  be 
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determined  by  the  agreement  he  actually  signs,  and  that  it 
can  not  be  varied,  changed  or  enlarged  by  any  decree  of  court, 
as  founded  on  the  better  reasoning  and  more  fully  sustained 
by  authority.  One  reason  that  lies  at  the  foundation  of  this 
series  of  cases  is,  that  no  equities  arise  in  favor  of  a  party 
seeking  a  reformation  of  a  bond  not  binding  at  law,  against  a 
mere  surety,  who  has  received  no  consideration  for  the  agree- 
ment it  is  alleged  he  intended  to  make,  but  did  not.  Tlie 
surety  may  stand  upon  the  terms  of  the  bond  he  has  executed, 
and  if  that  does  not  bind  him,  upon  what  equitable  principle 
can  it  be  said  the  agreement  shall  be  reformed  so  that  he  shall 
be  made  to  bear  the  burden  that  would  otherwise  fall  on  the 
party  seeking  relief?  Under  our  statute  of  frauds,  no  man 
can  be  charged  upon  a  promise  to  answer  for  the  debt,  default 
or  miscarriage  of  another  person,  unless  such  promise  or 
agreement  shall  be  in  writing.  On  principle,  it  would  seem 
to  admit  of  no  doubt  if  a  party  has  m;ide  no  such  promise  or 
agreement  in  writing  for  himself,  no  court  can  make  any  for 
him,  whatever  his  intentions  may  have  been.  It  is  not  his 
agreement  unless  he  assents  to  it  after  it  is  reformed.  As 
sustaining  in  a  measure  the  views  expressed,  we  cite  Phelps 
V.  Garrow,  3  Paige,  322;  pntario  Bank  v.  Mumford,  2  Barb. 
Ch.  596;  Miller  v.  Stuart,  9  Wheat.  681;  State  v.  Medary,  17 
Ohio,  567;  Ludlow  v.  Simmons,  2  Gaines'  Cases  1." 

In  the  case  of  Tully  v.  Davis,  30  111.  103,  the  word  "known" 
had  been  omitted  in  an  acknowledgment  to  a  deed,  a  blank 
space  being  left  wherein  the  word  "known"  should  have  been 
written,  and  the  court  say:  "The  objection  to  the  certificate 
is  that  the  word  Tciiown  is  omitted  after  the  word  '  personally,' 
and  in  its  place  a  blank  is  left;  that  is  to  say  that  the  officer 
does  not  certify  that  he  personally  knew  the  person  who  made 
the  acknowledgment  was  the  grantor  named  in  tlie  deed.  We 
must  undoubtedly  be  able  to  learn  this  fact  from  the  certificate, 
or  it  is  defective.  It  is  certainly  true  that  the  officer  has  not 
stated  this  fact  in  this  certificate.  It  is  the  statement  of  this 
knowledge  which  he  has  omitted.  Whether  he  omitted  this 
because  he  had  no  such  knowledge  or  because  of  carelessness, 
we  can  not  know.     Even  if  it   were   impossible  to  fill  this 
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blank  with  anjr  other  word  or  set  of  words,  and  make  sense, 
excc])t  the  word  known^  we  should  not  be  authorized  so  to  lill 
the  blank,  for  then  we  should  do  what  the  law  has  required 
the  certifying  officer  to  do."     Blain  v.  Revard,  19  111.  App.  477. 

In  Ilartshorn  v.  Dawson,  79  111.  108,  there  was  a  blank  in 
the  certificate  of  acknowledgment,  but  the  certificate  was  held 
complete  and  amply  sufficient  without  filling  the  blank. 

In  Arter  v.  The  Peo})le,  54  III.  228,  it  was  said  in  regard 
to  the  omission  of  the  name  of  the  defendant,  in  the  replevin 
bond  sued  on,  and  the  filling  in  of  the  name  in  the  blank,  that 
"If  such  an  alteration  would  avoid  it  we  are  at  a  loss  to  per^ 
ceivo  how  the  blank  can  be  supplied  by  averment  and  proof. 
To  do  so  would,  in  effect,  produce  the  same  change.  It  would 
operate  to  change  the  whole  purport  of  the  instrument  and  to 
imj)08c  burdens  and  liabilities  on  the  sureties  which  they  never 
assumed.  It  would  be  to  render  them  liable  for  the  return  of 
the  jn-operty  to  Trover  when  they  entered  into  no  such  obli- 
gation. The  undertaking  of  a  surety  is  always  constinied 
strictly.  It  is  never  enlarged  beyond  his  undertaking,  and  to 
])ermit  the  blank  to  be  filled  in  this  bond  by  the  insertion  of 
Trover's  name  or  to  be  supplied  by  averment  and  proof  would 
bo  to  enlarge  the  undertaking  of  the  sureties  on  this  bond." 
Matthews  v.  Storms,  72  111.  316.  In  the  case  of  Arter  v.  Cairo 
Democrat  Co.,  72  111.  434,  the  court  refused,  in  a  direct  pro- 
ceeding for  that  purpose,  to  correct  the  replevin  bond  sued 
upon  in  Arter  v.  The  People,  *wp7*a. 

Philltps,  p.  J.  The  omission  of  the  word  "Court"  after 
the  word  "  Circuit"  in  the  condition  of  the  bond,  does  not  affect 
the  validity  of  the  bond,  nor  render  it  other  than  a  statutory 
bond.  The  words,  ''elected  clerk  of  the  circuit  in  and  for  the 
county  of  Union,"  can  only  mean  elected  clerk  of  the  Circuit 
Court  in  and  for  the  county  of  Union.  The  omission  of  the 
words,  "  that  may  come  to  his  hands  by  virtue  of  his  office  to 
the  parties,"  is  the  only  other  omission  that  causes  the  bond 
not  to  be  in  strict  compliance  with  the  provisions  of  Sec.  4, 
Chap,  25,  Starr  &  C.  111.  Stats.  The  condition  of  the  bond, 
however,  which  provides  that,  "if  the  said  Edward  M.  Barn- 
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well  shall  faithfully  perform  the  duties  of  his  ofEce,  and  pay 
over  all  moneys  entitled  thereto  and  deliver  up  all  moneys, 
etc.,  appertaining  to  his  office,  when  lawfully  required,"  is  an 
obligation  to  pay  over  all  moneys  that  may  come  to  his  hands 
by  virtue  of  his  office  to  the  parties  entitled  thereto,  and  the 
bond  and  condition  is  in  substantial  compliance  with  the  stat- 
ute. The  condition  of  the  bond  is  sot  out  in  Jiaec  verba  and 
properly  declared  on  as  a  statutory  bond.  Magner  et  al.  v. 
Knowles,  67  El.  325;  Schill  v.  Eeisdorf,  88  111.  411;  Hibbard 
ot  al.  V.  McKindley  et  al.,  28  111.  240;  Aflfeld  et  al.  v.  The 
People,  etc.,  12  111.  App.  502.  To  the  first  breach  no  objec- 
tion is  shown,  and  counsel  for  defendants,  in  effect,  admit  it  to 
be  good.  The  objection  most  strongly  urged  is,  that  the  sec- 
ond breach,  which  charges  the  clerk  with  the  collection  of 
$2,000  in  money,  of  fees  earned  by  former  ciurks  and  sheriffs 
of  Union  County,  can  not  be  sustained,  for  the  reason  the  clerk 
is  not  a  collecting  officer,  and  it  is  insisted  that  the  suroties  are 
not  liable  for  fees  thus  collected;  as  a  matter  of  pleading  the 
second  breach  alleges  tlie  collection  of  money  belonging  to  the 
county,  which,  it  is  alleged,  was  collected  by  the  defendant 
Barnwell  as  clerk  of  the  Circuit  Court.  Sec.  57  of  Chap.  53, 
K.  S.,  provides: 

"  If  there  shall  be  any  balance  of  salary  due  and  unpaid  to 
any  such  officer  at  the  time  of  making  the  last  return  at  the 
close  of  his  term  of  office,  and  there  be  not  a  sufficient  amount 
of  fees  collected  by  such  officer  remaining  in  tlie  county  treas- 
ury to  pay  such  balance,  it  shall  be  paid  to  him  out  of  the  fees 
earned  by  him  during  his  term  of  office  when  afterward  col- 
lected by  his  successor." 

This  section  recognizes  the  right  of  the  clerk  to  collect  fees 
earned  by  his  predecessor  in  office.  The  recognition  of  the 
right  of  collection  of  fees  earned  by  a  former  clerk,  by  his 
successor  in  office,  is  the  imposition  of  a  duty  to  collect,  and  at 
the  time  of  the  execution  of  the  bond  that  imposed  duty 
existed  by  the  statute.  The  fees  of  the  office  under  the  con- 
stitution of  this  State  are  a  fund  primarily  liable  for  the  pay- 
ment of  the  salary  and  expense  of  the  office,  and  all  fees  earned, 
and  not  required  to  be  so  used,  belong  to  the  county.     The 
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condition  of  the  bond  includes  the  faithful  performance  of 
the  duties  of  the  office,  and  to,  discharge  that  duty  there  must 
be  a  compliance  with  the  duties  imposed  by  the  statute  on  the 
officer;  of  the  duties  so  imposed  is  the  collection  of  fees  earned 
by  former  clerks,  and  of  the  conditions  of  the  bond,  is  the  obli- 
gation to  pay  over  all  moneys  coming  to  his  hands,  to  the  par- 
ties entitled  thereto.  After  the  execution  of  this  bond  and 
during  Barnwell's  incumbency  of  the  office,  the  act  of  May  28, 
1881,  was  enacted.  That  act  created  no  further  liability  than 
already  existed.  It  imposed  a  further  duty  under  the  liabil- 
ity already  existing.  By  Sec.  1  of  the  Act  of  May  28,  1881, 
it  is  declared:  "That  the  clerk  of  any  court  of  record  or 
sherifip  of  any  county  in  this  State  shall,  at  the  expiration  of 
iiis  terra  of  office,  pay  to  the  treasurer  of  the  county  in  which 
his  court  is  held,  all  costs  and  fees  collected  and  remaining  in 
his  hands,  together  with  a  statement  of  names  of  persons  and 
amount  due  each.  Provided,  however,  that  nothing  in  this 
section  shall  apply  to  any  costs  or  fees  of  such  clerk  or  sberiflE 
and  belonging  to  him."  If  fees  come  to  the  hands  of  the 
clerk  by  virtue  of  his  office,  earned  by  previous  officers,  it  is 
the  duty  of  such  officer  to  pay  sucli  fees  to  the  county  treas- 
urer. Tlie  second  breach  is  **  That  the  said  Edward  M.  Barn- 
well, as  clerk  of  the  Circuit  Court  aforesaid,  collected  a  large 
sum  of  money  to  wit,  etc.,  *  *  *  which  said  fees  when 
so  collected  belonged  to  said  county  of  Union,"  etc  If  the 
clerk,  as  clerk,  collected  fees  belonging  to  the  county,  it  was 
his  duty  to  pay  them  over,  and  that  is  the  allegation  of  tlie 
second  breach.  That  breach  states  a  cause  of  action.  It  was 
error  to  sustain  the  demurrer.  The  judgment  is  revei-sed  and 
the  cause  remanded. 

Jieversed  and  remanded. 
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Toledo,  St.  Louis  &  Kansas  City  Railroad  Com- 
pany 

V. 

American  Refrigerator  Transit  Company. 

Seplevin — Demand — Refrigerator  Cars. 

In  actions  of  replevin  brought  for  three  refrigremtor  cars  rightfnlly  in 
the  posseRsion  of  the  defendant,  no  proper  demand  having  been  made  therefor 
and  one  of  them  not  being  in  the  possession  of  defendant  at  the  time  suit 
was  commenced,  this  court  holds,  in  view  of  the  evidence,  that  the  judgment 
for  the  plaintiff  can  not  stand. 

[Opinion  filed  January  15,  1892.] 

Appkal  from  the  City  Court  of  East  St  Louis,  Illinois; 
the  Hon.  B.  H.  Canbt,  Judge,  presiding. 

Messrs.  H.  A.  Neal  and  Messiok  &  Khoads,  for  appellant. 

Mr.  Pjckoy  Wbbnbb,  for  appellee. 

Green,  P.  J.  Appellee  owned  several  hundred  cars,  con- 
structed and  used  to  carry  perishable  freight  In  June,  1890, 
three  of  its  cars,  numbers  2581,  3005,  and  4023,  while  in  the 
lawful  possefesion  of  the  Missouri  Pacific  R.  K.  Co.,  under  a 
contract  with  appellee,  were  loaded  with  meat  to  be  trans- 
ported to  New  York  over  its  road  and  connecting  lines,  includ- 
ing that  of  appellant.  In  the  regular  course  of  transporting 
this  freight  as  billed,  the  three  cars  were  delivered  by  the  Mis- 
souri Pacific  Co.,  at  St  Louis,  the  terminus  of  its  line,  to  the 
Bridge  K.  R.  Co.,  to  be  carried  over  the  bridge  to  East  St 
Louis,  and  there  delivered  to  appellant.  Car  number  2581  was 
thus  delivered  to  it  on  June  18th,  and  sent  out  as  billed,  over 
its  line,  on  the  same  day.  Car  number  3005  and  car  number 
4023  were  in  the  same  manner  delivered  to  appellant  at 
East  St  Louis,  not  earlier  than  4:30  p.  h.  June  19th.     When 

Vol.  XLI40 


626  Appellate  Courts  op  Illinois. 

Vou  41.1         1'-.  St  L.  &  K.  C.  R.  R.  Co.  t.  Am.  R.  T.  Co. 

received,  the  freight  was  proinptlj  transferred  to  ears  of 
appellant  and  these  two  cars  were  tlien  returned  to  ap))ellee 
without  delay. 

On  June  18, 1890,  appellee  brought  su't  against  appePant  in 
replevin  and  trover  for  cars  number  2581  and  3005.  This  case 
was  numbered^  below,  ''179."  On  June  19y  1890,  a  suit  in 
replevin  for  car  number  4023  was  brought  by  appellee  against 
appellant  Tiiis  case  was  number  "  180,"  and  by  agreement  the 
two  suits  were  tried  by  the  court  without  a  jury.  The  finding 
and  judgment  was  for  plaintiff  in  each  case,  and  defendant 
took  this  ap})eal.  The  evidence  in  this  record  does  not  sus- 
tain the  findini^  and  judgment  in  either  of  said  cases. 

The  appellant  had  the  lawful  right  to  the  possession  of  tlie 
three  cars,  as  is  shown  by  the  testimony  of  apj:el lee's  presi- 
dent He  testified  appellant  had  the  right  to  the  possession  of 
these  cars  on  June  18th  and  June  19ih,  for  the  length  of  time 
required  to  transfer  the  freight  from  them  to  cars  of  its  own, 
or  other  lines  over  which  it  was  billed  for  transportatit»n. 
The  appellant  being  lawfully  in  the  possession  of  the  cars,  it 
was  necessary  to  prove  that  before  suit  was  commenced  appel- 
lee had  demanded  of  it  the  ]X)sses8ion  thereof  and  such  demand 
was  not  complied  with.  No  demand  was  made  for  car  num- 
ber 2581  or  car  number  3005,  hence  a  suit  in  reulevin 
could  not  be  maintained  to  recover  the  possession  of  those 
cars.  It  is  urged,  however,  on  behalf  of  appellee,  that  ap|)el- 
lant  had  no  lawful  right  to  send  caf  number  258 1  over  its  line, 
and  ])OS8es6ion  retained  for  that  purpose  was  tortious,  and  no 
demand  was  necessary.  It  was  proven  that  appellee  received 
and  accepted  from  appellant  the  regular  and  customary  rate 
of  three  quarters  of  a  cent  per  mile  for  the  use  of  said  car. 
The  right  to  the  possession  and  use  of  it  was  thus  conclusively 
admitted,  and  appellee  can  not  now  be  permitted  to  treat  such 
possession  and  use  as  unlawful. 

Furthermore,  car  number  3005  was  npt  in  the  possession  of 
appellant  at  the  time  suit  was  commenced.  For  tlie  foregoing 
reasons  the  plaintiff  had  no  legal  right  to  recover  in  case  No. 

179. 

The   evidence  is  conflicting  a^  to   whether  any   demand 
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was  ma4e  upon  appellant  for  car  number  4023,  but  con- 
ceding there  was  proof  justifying  the  court  in  finding  such 
demand  was  made,  it  is  an  uncontradicted  fact  that  if  made,  it 
was  between  3  and  4  o'clock  p.  m.,  June  19th,  and  before 
the  time  said  car  came  into  the  possession  of  appellant,  which 
Was  not  earlier  than  4 :  30  p.  m.  of  that  day.  No  other  demand 
was  ever  made,  hence  appellee  had  no  legal  right  to  recover 
in  case  number  180.  The  Circuit  Court  erred  in  denying 
appellant's  motion  to  set  aside  the  findings,  and  for  a  new  trial, 
and  in  entering  judgment  on  the  findings.  The  judgment  is 
reversed  and  cause  remanded. 

Remanded  and  remanded. 


Louis  Nichols  and  Mary  W.  Nichols 

V. 

John  Wallace, 
Same 

V. 

H.  Seiter  &  Co. 

Fraudulent  Conteyanees — Secret  Trust— Husband  and  W\fe> 

1.  While  a  married  man,  thouf^h  in  debt,  but  in  prosperous  circnm- 
stances,  may,  by  voluntary  conveyance,  deed  property  to  his  wife  for  the 
purpose  of  creating?  aseparate  estate  in  her  for  her  support  and  maintenance, 
to  maintain  such  conveyance  it  must  be  made  in  good  faith,  and  without 
design  or  intention  on  the  part  of  the  grantor  to  hinder  or  delay  his  cred- 
itors, and  he  must  at  the  time  of  conveying,  retain  in  his  possession  prop* 
erty  sufficient  to  discharge  all  his  debts  then  existing. 

2.  This  court  holds,  in  view  of  the  evidence,  that  the  conveyance  in  the 
case  presented,  was  fraudulent. 

[Opinion  filed  January  15,  1892.] 

Appeal  from  the  Circnit  Conrt  of  St.  Clair  County;  the 
Hon.  B.  K.  BcKBouoHB,  Judge,  presiding. 
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Messrs.  Koerner  &  IIorner,  for  appellants. 

"Where  there  are  no  creditors  whose  rights  may  be  pnt  in 
jeopardy,  it  is  competent  for  a  hasband  to  create  a  separate 
estate  for  his  wife  out  of  his  own  property,  and  no  one  can 
impeach  the  transaction  or  inqnire  into  its  propriety,  nnless  he 
was  a  creditor  of  the  husband  at  the  time.  Yazel  v.  Palmer, 
81  111.  82. 

It  is  competent  for  a  party  to  create  a  separate  estate  for 
his  wife  out  of  his  own  property  if  there  are  no  creditors  of 
the  husband  at  the  time  whose  rights  will  be  afiFected  thereby, 
or  even  if  there  are  creditors,  if  the  husband  retains  a  snffi- 
cient  amount  to  satisfy  their  claims.  Bridgford  et  al.  v.  Kid- 
dell  et  al.,  55  111.  261;  Moritz  v.  Hoffman  et  al.,  35  III.  553. 

No  creditor  without  any  lien  has  any  right  to  complain  that 
his  debtor  is  giving  away  his  property  to  his  wife  or  children, 
unless  such  creditor  can  establish  the  fact  that  the  debtor  has 
not  retained  enough  to  satisfy  existing  debts. 

Such  grantor  must  make  himself  insolvent  by  such  gifts  or 
conveyances,  and  to  impeach  them  fraud  must  be  alleged  and 
proved. 

In  the  absence  of  an  allegation  in  a  ci^editor's  bill  to  reach 
property  given  by  a  husband  to  his  wife  that  he  was  insolv- 
ent at  the  time  and  that  such,  gift  rendered  him  unable  to 
meet  all  his  legal  obligations,  or  even  thtit  he  owed  any  other 
persons,  and  of  proof  to  sustain  the  same,  it  can  not  be  pre- 
sumed that  any  other  debts  of  the  husband  existed.  Bittin- 
ger  v.  Kasten  et  al..  Ill  III.  260. 

When  existing  creditors  are  not  injured  a  husband  may  con- 
vey land  to  wife.  Lincoln  v.  McLaughlin,  74  111.  11;  Patrick 
V.  Patrick,  77  III.  555. 

Creditor's  bill  to  set  aside  alleged  fraudulent  conveyance 
from  debtor  to  his  wife  must  contain  averment  that  creditor 
was  debtor's  creditor  at  time  of  conveyance  and  that  debtor 
was  then  insolvent,  or  it  is  fatally  defective.  TJhre  v.  Melnm, 
17  111.  App.  182;  Koster  et  al.  v.  Ililler,  4  111.  App.  21. 

Husband  may  convey  to  wife,  if  he  does  not  impair  claims 
of  existing  creditors.     More  v.  Page,  111  U.  S.  117. 

Ilusband  may  act  as  agent  for  his  wife.     Cubberly  v.  Scott 
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et  al.,  9S  111.  38;  Bennett  et  al.  v.  Stout  et  al.,  98   111.  47; 
Bungard  v.  Core,  82  111.  19. 

Messrs.  Dill  &  Schaefeb,  for  appellees. 

In  Emerson  v.  Bemis,  69  111.  540,  it  is  held  that  "a  voluntary 
conveyance  as  against  pre-existing  creditors  is  fraudulent  in 
law  and  void."  In  the  same  case  it  is  held  that  a  party  will 
not  be  permitted  to  withdi'aw  such  an  amount  of  his  estate 
as  will  in  any  material  degree  injure  his  then  creditors.  These 
principles  are  quoted  and  approved  in  Bittinger  v.  Kasten, 
111111.265. 

A  husband  can  not  settle  property  on  his  wife  in  defiance  of 
his  creditors.     Hockett  v.  Bailey,  86  111.  74. 

Such  a  settlement  by  a  party  largely  indebted  and  insolvent 
will  be  void  even  as  to  subsequent  creditors.  Morrill  v.  Kilner, 
113  111.  318. 

Existing  creditors  may  avoid  a  conveyance  for  mere  fraud 
in  law.     Lowentrout  v.  Campbell,  130  111.  503. 

The  law  is  (as  it  ought  to  be)  that  a  person  who  is  in  debt 
will  not  be  permitted  to  give  away  any  portion  of  his  property 
unless  he  can  do  so  "without  the  least  hazard  to  his  creditors, 
or  in  any  material  degree  lessoning  their  then  prospects  of 
payment"     69  111.  541. 

Gbeen,  p.  J.  Tliis  case  was  before  us  and  the  decree 
reversed  at  the  Febniary  term,  1889.  Another  hearing  was 
had  in  the  court  below,  which  resulted  in  a  decree  dismissing 
the  bill  of  n.  Seiter  &  Co.,  and  further  decreeing  that  the 
deed  from  Louis  Nichols  to  his  wife,  Mary  W.  Nichols,  be  set 
aside,  vacated  and  declared  null  and  void  and  of  no  effect  as 
against  the  judgment  of  John  Wallace,  the  interest  and  costs 
thereon,  and  two- thirds  of  the  costs  in  this  proceeding.  It 
was  further  ordered  that  John  Wallace  be  authorized  to  have 
another  execution  issued  upon  his  said  judgment,  and  that 
thereupon  the  sheriff  of  said  county  levy  upon,  advertise  and 
sell  the  lands  in  said  deed  described  for  the  payment  of  said 
judgment,  interest  and  costs. 

To  reverse  this  decree  Louis  Nichols  and  Mary  W.  Nichols 
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prosecute  this  apj^eal.  Tlie  bill  of  John  Wallace  in  thia  record 
is  an  amended  bill,  and  it  is  therein  alleged  that  after  making 
said  fraudulent  conveyance  to  his  wife,  said  Louis  Nichols 
was  in8olve7it  and  became  so  hy  making  such  conveyance.  This 
was  not  alleged  in  the  original  bill.  A  full  statement  of  tlic 
pleadings  and  subject-matter  in  controversy  appears  in  the 
former  opinion,  31  111.  App.  408,  and  a  repetition  thereof  is 
unnecessarv  here. 

It  was  said  in  that  opinion  :  "  The  bill  does  not  charge  that 
Nichols  was  insolvent  at  the  time  he  made  this  conveyance 
to  his  wife,"  (this  bill  does  so  charge,)  "but  presents  as 
grounds  for  setting  aside  deed,  and  granting  the  relief,  that 
the  wife  holds  the  property  in  secret  trust  for  the  bus- 
band,  and  the  conveyance  was  made  to  hinder  and  delay  his 
creditors  in  the  collection  of  their  claims  against  him."  Follow- 
ing this  statement  in  that  opinion  we  say  :  "A  man  in  pros- 
})erou8  circumstances,  although  in  debt,  may.  without  consider- 
ation, and  voluntarily,  convey  his  property  to  his  wife,  for  the 
sole  purpose  of  creating  a  separate  estate  in  her  for  her  sup- 
port and  maintenance."  Authorities  were  cited  supporting  this 
proposition. 

We  also  said,  at  the  time  Nichols  conveved  to  his  wife  he 
owned  three  other  farms,  and  an  interest  in  other  real  estate; 
that  the  said  farms  were  then  mortgaged,  but  we  were  satis- 
fied yrt>m  M^  mrf^n^?^  the  property  retained  bjr  Nichols  at 
the  time  he  conveyed  to  his  wife,  was  worth,  over  and 
above  all  incumbrances,  several  thousand  dollars,  and  was 
not  only  ample  to  satisfy  all  claims  against  him  then  existing, 
but  greatly  in  excess  of  their  aggregate  amount.  The  record 
now  before  us  contains  additional  evidence  affecting  the  ques- 
tion of  the  value  of  Nichols'  equity  of  redemption  in  tlie  mort- 
gaged farms,  and  of  his  interest  in  other  real  estate,  and  also 
the  question  whether  the  deed  was  made  in  good  faith  to  Mrs. 
Nichols  for  the  purpose  of  creating  a  separate  estate  in  her 
for  her  support  and  maintenance. 

It  now  appears  the  three  farms  mentioned  were  sold  to  sat- 
isfy the  debts  secured  by  the  mortgages  thereon,  and  neither 
of  said  farms  was  redeemed  from  the  sale.     This  undisputed 
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fact,  together  with  the  testimony  of  complainant's  witnesses 
on  that  question,  justifies  the  conclusion  that  the  equity  of 
redemption  was  without  vahie,  and  the  witnesses  who  testified 
the  lands  mortgaged  were  worth  much  more  than  the  mort- 
gage debt,  were  mistaken.     The  court  below  was  also  justified 
by  the  evidence  in  finding  that  the  vahie  of  the  interest  owned 
by  Nichols  in  other  real  estate  at  the  time  he  conveyed  to  his 
wife,  was  less  than  the  amount  of  the  debts  he  then  owed.     The 
only  unincumbered  property  ho  then  owned  was  the  real  estate 
lie  conveyed  to  his  wife,  consisting  of  178  acres  of  land,  which, 
according  to  the  evidence,  was  worth  At  least  $13,350,  and 
his  said  interest  in  other  real  estate  worth  less  than  the  debts 
ho  owed.     It  thus  appears  by  the  evidence  in  the  present  rec- 
ord, that  by  his  deed  to  liis  wife  he  attempted  to  convey  all  of 
his  unincumbered  real  estate,  except  his  said  interest  in  other 
real  estate,  and  did  not  retain  property  suiBcient  to  pay  the 
tben  existing  debt  of  appellee  and  debts  he  then  owed  other 
creditors.     Upon  tlie  question  of  good  faith,  the  testimony  of 
Mrs.  Nichols,  not  in  the  former  record,  is  quite  significant. 
She  had  t«stifie(^  she  received  the  rents  and  profits  of  the  land 
her  husband  conveved  to  her;  that  her  husband  acted  as  her 
agent  in  collecting  the  rents;  and  was  then  asked,  "  He  turned 
it  over  to  you,  did  he?"     And  in  answer  testified,  "  Yes,  sir, 
he  did  what  he  saw  fit  with  the  money."     She  also  testified 
in  answer  to  the  question  as  to  when  her  husband  promised 
to  convey  the  land  to  her,  "We  spoke  of  it  before  we  were 
married  frequently  and  it  was  only  neglect  we  did  not  do  it 
It  was  in  good  faith  always.     Mr.  Nichols  has  been  tlie  great- 
est  enemy  to   himself.      He   had  a  great   many  friends   in 
JiCbanon  who  have  known  him  from  boyhood,  and  he  would 
have  paid  everything,  I  am  sure,  if  they  had  given  him  a  show. 
But  they  only  rushed  at  him  in  such  a  state  and  crowded  him 
and  I  am  very  sorry  to  say  they  did  so.     I  am  very  sorry  to 
say  if  they  were  anything  but  friends,  they  would  have  allowed 
him  time  to  straighten  things  around  or  given  him  sufficient 
time  until  they  would  have  been  paid,  and  he  would   have 
done  it." 

There  was  also  evidence  justifying  the  court  in  finding  that 
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for  several  years  after  the  date  of  the  deed  to  Mrs.  INichols, 
her  husband  sold  the  rent  grain  as  his  own,  and  used  the  pro- 
coeds  for  himself.  And  Borinen,  a  witness,  testified  that 
he  lived  on  .that  land  as  the  tenant  of  Nichols  for  six  years, 
and  the  latter  collected  the  rent  from  him,  and  he  was  never 
informed  of  this  conveyance  until  the  fall  of.  1887,  and  then 
received  the  information  from  the  two  together,  Nichols  and 
his  wife;  that  Nichols  then  said,  from  this  time  on  his  wife 
must  have  the  rent;  that  ho  had  turned  it  over  to  her. 

There  was  proof  sufficient  in  this  record  to  support  tho  find- 
ing^  and  decree  of  the  Circuit  Court.  While  it  is  the  law  as 
before  stated,  that  a  man  in  debt,  but  in  prosperous  circum- 
stances may,  by  voluntary  conveyance,  convey  property  to  his 
wife  for  the  purpose  of  ci*eating  a  separate  estate  in  her  for 
her  support  and  maintenance,  yet  to  maintain  such  conveyance, 
it  must  be  made  in  good  faith,  and  for  the  purpose  indicated. 
It  must  be  made  without  design  or  intent  on  the  part  of  the 
grantor  to  hinder  or  delay  his  creditors,  and  he  must,  at  the 
time  of  conveying,  retain  in  his  possession  property  sufficient 
to  discharge  all  his  debts  then  existing.  These  requirements 
are'  imperative.  Moritz  v.  Hoffman,  35  111.  553;  Bridgford 
V.  Riddell,  55  111.  261;  Tunison  v.  Chamblin,  88  111.  379; 
Bittingor  v.  Kasten,  HI  III.  260.     Tho  decree  is  affirmed 

Decree  qffiinned. 
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D.  M.  Sechler  Carriage  Company 

V. 

John  O'Neil. 

Master  and  Servant — Negligence  qf  Master — Personal  Injuries — Proxx" 
mate  Cause— Contributory  Negligence. 

Id  an  action  brought  by  a  servant  to  recovor  for  pergonal  injuries  alleged 
to  have  been  occasioned  by  his  employer's  negligence  in  sending  him  to 
work  with  a  person  ignorant  of  the  English  language,  this  court  holds  that 
the  injury  in  question  occurred  through  plaintiff's  own  negligence  and  that 
the  judgment  in  his  favor  can  not  stand. 

I 
[Opinion  filed  May  21,  1891.] 

Appbal  from  the  Circnit  Court  of  Sock  Island  County; 
the  Hon.  Abthue  A.  Smith,  Judge,  presiding. 

Mr.  J.  B.  Oakleaf,  for  appellant 

Messrs.  MoEniby  &  MoEkiby,  for  appellee. 

C.  B.  Smith,  P.  J.  This  suit  was  brought  by  appellee 
against  appellant  to  recover  for  an  injury  to  his  hand,  while 
in  the  employ  of  appellant.     A  trial  below  resulted  in  a  ver- 
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diet  and  judgment  for  appellee  for  the  snm  of  $150.  It 
appears  from  the  evidence  upon  appellee's  own  statement,  that 
lie  was  directed  to  assist  a  Swede  to  raise  Inmber  to  the  top 
of  a  new  building,  by  means  of  a  derrick  and  rope,  operated 
in  the  usual  manner,  bj  turning  a  wheel  at  the  ground  and 
winding  tip  the  rope,  and  so  raising  the  lumber.  Plaintiff 
swears  he  took  hold  of  the  wheel  himself  and  the  Swede 
stepped  aside,  and  that  plaintiff  took  up  the  slack  of  the  rope, 
and  after  he  had  raised  the  lumber  some  distance,  he  called  to 
the  Swede  to  come  and  help  h!m  turn  the  windlass,  but  that 
the  Swede  did  not  understand  what  he  said  and  did  not  come 
at  his  request.  Tiiat  plaintiff  then  let  loose  the  handle  of  the 
windlass  with  one  hand  and  kept  on  turning  it  with  the  other 
hand,  and  while  so  turning  it  with  one  hand  he  turned  around 
to  see  what  )iad  become  of  the  Swede,  and  that  while  he  was 
so  turned  around  looking  for  the  Swede,  his  hand  slipped  off 
the  handle  of  the  windlass,  and  got  into  the  cogs  of  the  wheel, 
and  that  his  finger  was  crushed.  The  only  negligence  charged 
against  appellant  was  that  it  sent  him  to  work  with  a  Swede 
who  could  not  understand  the  English  language,  and  not  able 
to  understand  appellee's  call  to  come  and  help  him  turn  the 
windlass.  After  the  plaintiff  introduced  his  evidence  as 
stated  above,  ap])ellee  moved  the  court  to  exclude  it  from  the 
jury  and  to  direct  a  verdict  for  the  defen<]ant 

This  the  court  refused  to  do.  Tin's  action  of  the  court  is 
assigned  for  error,  and  we  think  the  court  erred  in  refusing 
to  allow  the  motion.  Even  if  the  failure  of  the  Swede  to 
understand  the  English  language,  and  failure  to  respond  to  the 
call,  was  the  proximate  cause  of  the  injury,  still  we  do  not 
understand  that  such  failure  could  make  appellant  liable  for 
the  injury.  But  the  evidence  does  not  show  that  the  Swede's 
failure  to  understand  English  was  the  proximate  or  necessary 
cause  of  the  injury  to  appellee,  or  that  it  even  tended  in  that 
direction. 

The  evidence  is  clear  and  not  disputed,  that  the  plaintiff 
himself  allowed  his  hand  to  slip  off  the  handle  of  the  wheel 
he  was  turning,  while  he  was  turned  away  from  his  work,  and* 
not  looking  or  paying  any  attention  to  his  hand,  and  that 
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while  his  back  was  still  turned  on  his  work  he  allowed  his 
hand  to  drop  into  the  co|^  wlieels.  Had  he  been  paying  atten- 
tion to  what  he  was  doing,  his  hand  would  not  have  slipped 
oflf  the  handle  nor  dropped  tnto  the  wheels.  Appellee  does 
not  claim  that  he  coald  not  hold  the  crank  or  that  there  was 
any  necessity  for  him  to  let  it  loose,  nor  is  there  the  slightest 
claim  or  pretense  in  the  proof  that  he  could  not  have  kept 
his  fingers  out  of  the  wheel  of  the  derrick,  if  he  had  been 
looking  where  he  put  his  hand.  We  think  the  evidence 
entirely  fails  to  show  any  negligence  of  the  appellant.  The 
evidence  shows  appellee's  injury  to  be  the  result  of  his  own 
want  of  care.  The  court  should  have  excluded  the  evidence 
and  directed  a  verdict  for  the  defendant. 

The  evidence  failing  to  show  any  right  of  action  in  the 
plaintiff,  the  judgment  will  be  reversed  but  the  cause  not 
remanded. 

Judgment  reversed, 


The  Plano  Manufacturing  Company 

V. 

A.  M.  Parmenter. 

Negotiahh  Instruments — Note — Guaranty — Settlement  with  Principal. 

1.  In  an  action  brouf^ht  afirainst  a  prunrantor  of  a  note  given  to  secure  (he 
payment  for  a  harvester  machine  sold  to  the  maker  of  the  note,  held,  that 
as  the  evidence  ohowed  that  the  claim  had  been  settled  with  the  principal 
debtor,  the  guarantor  was  thereby  released. 

2.  There  being  no  doubt  as  to  the  facts,  and  the  legal  right  of  the  appel- 
lee to  recover  being  clear,  it  is  unnece&iary  for  this  court  to  examine  the 
instructions. 

[Opinion  filed  August  3,  1891.] 

Appeal  from  the  Circuit  Court  of  Peoria  County;  the  Hon. 
Lawkence  W.  James,  Judge,  presiding. 
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Mr.  Akthub  Keithlet,  for  appellant 

Mr.  John  M.  Tenneby,  for  appellee. 

Lacet,  p.  J.  This  suit  was  originally  bronglit  before  a 
justice  of  the  peace  near  Peoria,  111.,  upon  a  promissory  note, 
dated  December  1, 1886,  for  $150,  payable  to  the  appellant,  and 
due  on  or  before  September^  1,  1887,  signed  by  C.  S.  Kussell 
and  T.  W.  McGill,  together  with  indorsement  of  appellee  on 
the  back  thereof  as  guarantor.  The  trial  took  place  before 
the  justice,  resulting  in  verdict  in  favor  of  appellee  and  judg- 
ment in  his  favor  for  costs,  from  which  plaintiff  appealed  to 
the  Circuit  Court;  and  the  case  again  being  tried  before  the 
court  and  a  jury,  the  verdict  was  for  appellee,  upon  which 
judgment  was  rendered  and  the  appellant  appealed  to  this 
court;  and  on  the  25th  of  May,  1889,  the  judgment  of  the  Cir* 
cuit  Court  was  reversed  and  the  cause  remanded,  for  reasons 
stated  in  the  opinion.  See  30  111.  App.  569.  After  the  re- 
versal and  remanding  the  case  was  again  put  on  the  docket  in 
the  Peoria  Circuit  Court,  and  on  the  10th  day  of  December, 
1889,  the  case  being  again  tried  before  a  jury  and  the  court, 
resulting  in  a  verdict  for  appellee,  the  case  is  again  appealed 
to  this  court.  It  will  not  be  necessary  for  us  to  go  over  and 
restate  the  facts  of  the  case,  as  the  same  fully  appear  in  our 
former  opinion,  and  as  to  the  merits  of  the  case  as  it  appeared 
to  us  on  the  former  hearing,  \f e  have  only  to  repeat  what  we 
then  said  :  "  We  think,  in  view  of  the  evidence,  the  harvest- 
ing machine  filled  the  warrant}^  in  letter  and  in  spirit,  and  in 
fact,  that  there  was  no  legal  defense  to  this  suit."  We  do 
not  feel  disposed  to  go  over  the  same  questions  and  pass  upon 
them  that  were  considered  and  reviewed  in  our  former  de- 
cision. There  is  some  point  made  by  appellant  in  regard 
to  the  admission  of  evidence  in  favor  of  appellee,  claiming 
that  it  can  not  be  done  for  the  want  of  proper  pleadings.  All 
we  have  to  say  in  this  particular  is,  that  as  this  was  a  case  com- 
menced before  a  justice  of  the  peace,  no  written  pleadings 
were  required.  A  new  element  since  the  case  was  here 
before  has  been  introduced,  and  it  is  that  Coover,  the  agent 
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of  the  appellant,  sold  to  Eiissell,  one  of  the  purchasers  of  the 
old  machine  for  which  this  suit  was  brought,  a  new  machine, 
and  procured  Van  Ness,  the  general  agent  of  the  appellant,  to 
write  in  snbstance  to  the  local  agent  of  the  company  at  Knox- 
ville,  releasing  him  from  the  payment  of  the  note  given  for 
the  old  machine  if  Bussell  would  purchase  a  new  one,  which 
letter  is  as  follows: 

«  Pbobia,  III.,  June  23, 1888. 
"J.  P.  CoovEB,  Esq., 

Knoxville,  111. 
^^ Dear  Sir:     You  can  assure  Mr.  Eussell  we  will  never 
sue  him.     If  we  can't  beat  Parmenter  we  certainly  can't  beat 
KussoU  on  the  eame  issue.     We  will  take  his  old  machine  if  we 
can't  do  any  better. 

«C.G.  Van  Ness." 

In  regard  to  this  letter  Russell  testilScs  that  he  bought  the 
new  machine  in  question,  a  Piano  Harvester  and  Binder;  that 
when  he  bought  the  last  machine  he  bought  it  of  the  appel- 
lant's local  agent  at  Knoxville,  and  told  him  that  he  did  not 
want  to  buy  a  new  machine  with  the  old  one  banging  over  him 
in  the  shape  it  was  in,  and  that  if  the  company  would  give  him 
a  written  release  he  would  buy  a  new  machine  from  them;  and 
that  until  he  got  that  release  he  could  not,  under  any  considera- 
tion buy  one;  finally  there  was  a  letter  came  to  Coover 
from  Van  Ness,  and  then  he  gave  an  order  for  the  new 
machine  for  $125.  The  regular  price  that  season  was  $150. 
Mr.  Coover,  the  agent,  has  that  letter.  If  the  machine  gave 
good  satisfaction  and  was  paid  for,  the  agents  threw  off  their 
commission.  They,  the  agents,  said  in  substance  that  "  if  they 
could  make  a  sale  to  me  of  a  Piano  machine  'twould  be  a 
great  benefit  to  them.  Tliey  said  they  did  not  make  a  dollar 
on  the  machine.  I  had  no  idea  of  giving  up  the  old  machine 
until  I  got  my  note.  I  never  demanded  of  the  plaintiff  return 
of  my  note."  Ooover,  the  local  agent  at  Knoxville,  testified 
that  he  showed  this  letter  to  HusscU  and  then  sold  him  the 
machine,  and  also  that  Van  Ness  told  him  through  the  tele- 
phone that  he  could  not  release  Kussell  because  he  had  no 
authority,  and  he  then  told  Van  Ness  to  write  him  a  letter 
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that  he  conid  show  Russell.  The  latter  said  to  Coovcr  that  he 
would  not  take  the  word  of  the  Piano  Company  for  anything, 
and  Coover  gave  him  his  personal  assurance  that  it  was  all  right. 
It  was  agreed  on  the  trial  that  the  witness  Coover  was  a  sales 
agent  for  the  appellant  in  1888,  occupying  the  same  position 
toward  it  that  appellee  did  in  1886.  In  regard  to  Van  Ness' 
authority  to  sell  tlie  new  machine  and  make  settlement  with 
Bussoll;  he  testifies  as  follows,  to  wit:  ^^ There  was  no  special 
clanse  in  the  paper  authorizing  me  to  act  for  the  company 
relative  to  giving  contracts  back  to  farmers  or  others  to  secure 
a  settlement.  I  was  authorized  to  do  a  general  business  and 
make  settlements  where  it  was  necessary.  It  was  a  general 
authority  to  transact  business  connected  with  the  sales  of  the 
company's  machinery  and  settlements  for  the  same."  It 
appears  from  the  evidence  that  Russell  had  been  dissatisfied 
with  the  working  of  the  machine  during  the  years  1S86  and 
1887,  and  the  company  had  made  a  new  contract  with  him 
to  fix  the  machine  and  make  it  work  according  to  the  original 
guaranty,  but  after  re|  oated  efforts  had  failed  to  do  so,  and 
Russell  was  told  to  go  ahead  and  use  it  and  the  appellant 
would  do  what  was  right  in  the  matter,  and  that  they  had  a 
great  desire  to  make  this  particular  machine  work  "on  account 
of  the  lies  brother  Parmenter  has  told  about  it"  This 
authority  was  given  by  letter  from  Van  Ness,  August  1, 1SS7, 
and  it  a])pears  Russell  was  still  dissatisfied  with  the  machine 
although  he  used  it  that  harvest,  and  August  20,  1887,  Van 
Ness  wrote  to  Russell  offering  to  make  the  machine  all  satis- 
factory and  offering  to  send  him  an  entire  new  gear  frame  for 
the  machine  and  makes  this  statement  in  the  letter :  "  You  go 
ahead  and  take  up  your  note  and  we  will  take  care  of  you  all 
right." 

It  appears  from  this  evidence  and  the  letters  from  Van 
Ness,  the  general  agent  of  the  company,  to  Russell,  that  the 
appellant  was  quite  anxious  to  fix  up  the  matter  and  for  the 
benefit  of  its  trade  to  make  Russell  satisfied.  And  Van  Ness 
testifies  that  after  the  company  were  advised  about  the  exist- 
ence of  the  second  contract  made  with  Russell  and  McGill  tlje 
appellants  told  Parmenter  to  go  ahead  and  make  the  machine 
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as  good  as  warranted.  After  that.  Van  Ness  testilies:  '*  While 
I  was  still  general  agent  of  tlie  company,  Mr.  Coover  sold 
Russell  and  McGill  another  Piano  machine.  I  was  advised  bv 
Mr.  Parmenter  in  1887,  that  Eussell  and  McGill  wanted  the 
company  to  furnish  them  a  new  machine  in  place  of  the  old 
on^"  In  view  of  this  testimony,  we  can  not  doubt  but  that 
Van  Ness  had  full  power  to  make  any  settlement  with  Russell 
and  McGill  for  the  appellant  concerning  the  machine  sold  in 
1886,  that  he  saw  proper.  Anil  from  the  testimony  it  is 
equally  clear  that  ho  sold  them  the  new  machine  through 
Coover,  and  agi*eed  to  release  them  from  the  payment  of  the 
old  one.  In  fact  we  tliink  that  the  sale  of  the  new  machine 
in  the  manner  and  under  the  circumstances  under  which  it 
was  made,  was  simply  a  device  to  give  to  Russell  and  McGill 
a  new  machine  in  place  of  the  old  one  according  to  the  orig- 
inal contract,  made  in  1886,  and  modified  and  continued  in  force 
by  a  new  agreement  in  1887.  The  fact  that  the  agent,  Coo- 
ver, was  not  allowed  any  commissions  on  the  new  machine 
corroborates  this  testimony.  We  must  regard,  therefore,  that 
Russell  and  McGill  have,  for  good  and  valuable  consideration, 
been  released  from  the  payment  of  the  note  sued  on.  The 
principals  on  the  note  having  been  released,  the  security  who 
is  held  in  law  only  by  the  strict  letter  of  his  contract  ought 
certainly  to  be  released  also.  The  release  of  the  note  to  the 
principals  is  equivalent  to  its  payment  as  to  the  security.  The 
appellant  should  certainly  be  as  generous  to  the  security  ae  to 
the  principals.  There  can  be  no  rule  of  equity  that  would 
require  the  guarantor  of  a  note  to  pay  it  after  the  principal 
thereto  had  been  released  by  the  payee.  There  being  no 
doubt  as  to  the  facts  in  this  case  and  the  right  of  the  appellee 
to  recover  under  the  law,  the  instructions  are  immaterial  to  be 
considered,  the  jury  having  found  the  correct  verdict.  Judg- 
ment of  the  court  below  is  therefore  affirmed. 

Jvdgment  affirmed. 
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Wabash  Railroad  Company 

V. 

Michael  S.  Stewart. 

Receirerg— Right  qf  Aef ion  against — LAahility  of  Purehaaer  under  Con* 
sent  Decree — Jurisdiction  qf  State  Court. 

• 

1.  WTiere  a  rti^bt  of  action  existed  aiminst  a  receiver  appointed,  in  fore- 
closure procepdings  in  a  federal  court,  held,  that  under  the  coment  decree 
entered  in  that  proceeding,'  the  liability  continued  agtiinst  the  purchaser 
who  took  poRsewion  of  the  property,  under  the  decree  which  provided  that 
the  purchaser  should  pay,  satisfy  and  fully  discharge  all  debts  and  liabil- 
ities of  the  receivership  of  every  kind. 

2.  The  State  court  had  jurisdiction  to  hear  and  determine  the  contro- 
versy in  question  unless  restrained  by  some  legal  power. 

[Opinion  filed  Angnst  3, 1891.] 

Appeal  from  the  Circuit  Conrt  of  Will  County;  the  Hon- 
DoKBANCK  DiiJELL,  Judge,  presiding. 

Messrs.  Gkorob  B.  Buri^ett  and  Geobob  S.  Oroyeb,  for 
appellant 

Mr.  Egbert  .Phelps,  for  appellee. 

Harker,  J.  This  case  was  commenced  before  a  jnstice  of 
the  peace,  and  upon  appeal  was  tried  bj  the  Crrcuit  Court 
without  a  jury.  There  was  a  judgment  entered  against  the 
appellant  for  $105.  It  was  stipulated  that  the  Wabash,  St. 
Louis  &  Pacific  Ky.  Co.  in  1881,  in  building  a  track  now 
owned  by  appellant,  made  a  deep  cut  across  an  established 
liighway,  and  in  order  to  accommodate  the  public  furnished  a 
new  road  around  the  old  one,  through  the  woods  and  brush, 
over  its  right  of  way;  that  the  Wabash,  SL  Louis  &  Pacific 
Ey.  Co.  was  placed  in  the  hands  of  receivers  in  1884  and  so 
remained  until  October,  1889,  when,  under  a  decree  of  the 
United  States  Court,  its  property  was  turned  over  to  the  appel- 
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lant,  it  having  become  a  purchaser  after  foreclosure  proceed- 
ings; that  all  receivers  were  notified  of  the  dangerous  charac- 
ter of  the  new  roadway,  but  took  no  action  to  improve  it; 
that  on  the  19th  of  October,  1888,  while  the  road  was  in  the 
hands  of  General  McNulta  as  receiver,  a  horse  and  buggy  of 
appellee  were  being  driven  over  the  new  roadway,  and  that 
in  attempting  to  pass  a  coming  team  the  driver  ran  against  a 
stump  and  upset  the  buggy,  and  that  appellee's  horse  sustained 
injuries  that  resulted  in  his  death. 

The  stipulated  facts  and  evidence  heard  clearly  established 
a  valid  claim  against  the  receiver,  and  the  judgment  rendered 
by  the  Circuit  Court  should  stand,  unless  the  contentions  of 
appellant  that  it,  being  subsequent  purchaser  of  the  property, 
is  not  responsible  for  the  change  in  the  highway,  and  that  the 
Circuit  Court  has  no  jurisdiction  to  hear  and  determine  the 
controversy,  are  allowed  to  prevail. 

Appellant  did  not  become  liable  by  virtue  of  its  succeeding 
to  the  property  as  purchaser.  But  under  the  terms  of  the 
consent  decree  of  the  United  States  Circuit  Court  for  the 
Northern  District  of  Illinois,  above  referred  to,  it  was  pro- 
vided that  appellant  as  purchaser,  should  "pay,  satisfy  and 
fully  discharge  all  debts  and  liabilities  of  such  receivership  of 
every  kind  now  remaining  unpaid."  Under  that  decree  appel- 
lants, in  taking  possession  of  the  property,  assumed  all  liabili- 
ties of  receivership;  and  inasmuch  as  the  receiver  would  have 
been  liable  for  the  injury,  if  sued  directly,  it  necessarily  fol- 
lows that  the  judgment  in  this  case  was  correct  if  the  court 
had  jurisdiction. 

In  support  of  the  contention  that  the  court  did  not  have 
jurisdiction,  counsel  for  appellant  cite  the  case  of  Jessup  v. 
W.,  St.  L.  &  P.  K  K.  Co.,  U.  S.  Cir.  Ct,  N.  D.  Ohio,  to  be 
found  in  Chicago  Legal  News  of  March  21, 1891.  We  do 
not  understand  the  opinion  in  tliat  case  to  hold  that  the 
State  court  has  no  jurisdiction.  It  does  not  deny  the  juris- 
diction of  the  State  courts  but  really  recognizes  such  jurisdic- 
tion and  only  interferes  by  virtue  of  its  chancery  powers  to 
prevent  any  further  proceedings.  No  application  was  made  to 
the  United  States  Court  which  rendered  the  decree  of  October 

Yoi.  XLI  41 


642  Appellate  Courts  of  Illinois. 

-  —         -,1    -    -  -  -  — ■■ ■ 

Vol.  4L]  Cook  v.  Tavener. 

18,  1889,  to  extend  its  chancery  arm  to  stay  further  proceed- 
ings. Tlie  appellant  elected  to  liti^te  the  claim  in  the  State 
court  and  unless  restrained  by  some  legal  power,  that  court 
had  authority  to  hear  and  determine  the  controversy.  Appel- 
lant urges  that  the  court  erred  in  admitting  the  claim  ageut'*6 
letter  and  statements.  They  amounted  to  nothing  more  than 
denials  of  liability  and  were  not  at  all  harmful  to  the 
appellant. 

Perceiving  no  error  in  the  record  the  judgment   will  be 
affirmed. 

Judgment  affirmed. 


Thomas  O.  Cook  et  al. 

V. 

William  Tavener. 

Sale9 — Harr ester — Warranty — Purchase  Price — Recovery  (f— Retention 
<lf  Machine — Evidence — In  structtona. 

1.  What  a  reasonable  time  was  in  which  to  test  a  given  machine,  is  a 
question  of  fact  to  be  decided  by  the  jury  in  view  of  all  the  attending  cir- 
cumstances of  a  given  case. 

2.  Where  a  sale  has  become  absolute  by  the  retention  of  the  property 
without  giving  notice  of  its  defects,  and  the  purchaser  is  precluded  from 
avoiding  payment,  he  may  still  show  the  warranty  and  breach  in  mitigation 
of  damages,  in  a  suit  brought  to  recover  the  purchase  price  thereof. 

3.  The  burden  of  proof  in  such  case  rests  upon  the  purchaser  to  show 
the  breach  and  subsequent  damage,  by  a  preponderance  of  the  evidence. 

4.  In  all  sales  upon  trial,  there  must  be  a  return  or  restoration,  or  offer 
to  re- deliver  the  property  in  case  the  vendee  elects  not  to  retain  it. 

[Opinion  filed  December  7,  1891.] 

Appeal  from  the  Circuit  Court  of  Livinfrston  County;  tho 
Hon.  Alfred  Sample.  Judge,  prcRiding. 

Mr.  George  W.  Patton,  for  appellants. 
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Messrs.  MoIlduff  &  Tobbenge,  for  appellee. 

Cabtwrtght,  J.  This  was  a  suit  by  appellants  against  appel- 
lee for  the  porchase  price  of  a  "Wood  "  harvester.  The  decla- 
ration was  in  the  common  counts,  to  which  appellee  pleaded  the 
general  issue  and  a  special  plea  that  appellants  warranted  the 
machine  to  do  good  work,  and  alleging  a  breach  of  the  war- 
ranty and  consequent  damage.  There  was  a  verdict  and  judg- 
ment for  appellee.  The  parties  are  in  substantial  accord  as  to 
the  terras  of  the  contract  for  the  sale  of  the  harvester.  About 
July  25, 1889,  it  was  agreed  between  the  parties  that  appellants 
should  send  the  machine  to  appellee's  farm  the  next  morning 
and  set  it  up  ready  for  work;  appellants  guaranteed  the 
machine  to  do  good  work,  and  if  it  did  not  do  good  work 
appellee  was  not  required  to  keep  it;  but  if  it  did  good  work 
then  he  was  to  give  his  n<Jte  for  8140,  the  price  of  the  machine. 
Tlie  machine  was  taken  to  the  farm  as  agreed  and  was  set  up 
and  operated,  but  appellee  never  gave  the  note,  and  when 
applied  to,  refused  to  do  so. 

Appellants  contended  on  the  trial  that  thle  machine  fulfilled 
the  conditions  of  the  contract,  and  that  in  any  event  appellee 
had  retained  the  machine  for  such  length  of  time  and  under 
such  circumstances  that  he  would  be  held  to  have  elecfed  to 
keep  it  and  pay  the  agreed  price.  In  support  of  their  con- 
tention they  introduced  evidence  that  such  trouble  as  was 
experienced  with  the  machine  was  due  to  the  use  of  improper 
binding  twine  of  a  rough  kind  which  would  catch  and  break  in 
the  binding  machinery,  and  to  mismanagement  by  appellee  in 
cutting  so  low  as  to  choke  the  machine  in  young  clover  grow- 
ing in  the  grain.  There  was  testimony  that  these  diflSculties 
were  rectified  by  appellants;  that  with  proper  twine  and  hand- 
ling the  machine  did  good  work;  that  the  last  they  knew  of 
it  while  at  work  it  was  working  well  and  satisfactorily  to 
appellee,  and  that  they  had  no  notice  to  the  contrary  until  the 
21st  of  September  following,  when  appellee  was  asked  for  his 
note. 

Appellee  contended  that  the  machine  did  not  do  good  work, 
and  that  he  declined  to  keep  it  and  offered  to  return  it     In 
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support  of  his  contention  be  introduced  evidence  that  at  times 
while  he  was  using  the  machine  it  choked  and  missed  bundles* 
and  that  shortly  afterward  he  notified  appellants  and  declined 
to  keep  the  machine,  and  they  refused  to  receive  it  back. 

It  seems  that  appellee  used  the  machine  several  days  and 
finished  his  harvest  with  it;  that  the  grain  cut  was  oats  that 
had  fallen  and  was  badly  lodged,  and  that  the  machine  was 
working  well  when  appellants  last  had  notice  of  the  kind  of 
work  it  was  doing  while  it  was  in  use. 

The  questions  presented  to  the  jury  on  the  evidence  were, 
first,  did  the  machine  fulfill  the  guaranty;  second,  did  appellee 
retain  the  machine  for  a  longer  time  than  was  reasonable  for  a 
trial  without  notice,  so  that  the  sale  thereby  became  absolute. 

There  was  no  evidence  from  which  the  jury  could  assess 
any  damage  for  a  breach  of  warranty  in  case  the  sale  had 
become  absolute,  and  a  determination  of  either  of  the  forego- 
ing questions  in  favor  of  appellants  would  entitle  them  to 
recover. 

The  admitted  contract  was  executory.  The  law  allowed 
appellee  a  reasonable  time  for  a  test  of  the  machine  and  the 
title  to  the  machine  would  not  vest  in  appellee  until  such  rea- 
sonable time  had  elapsed.  When  a  reasonable  time  under  all 
the  circumstances  for  making  the  test  had  elapsed,  if  the 
machine  fulfilled  the  guaranty  or  if  appellee  retained  it  and  made 
no  election  and  gave  no  notice  of  intention  not  to  keep  it,  the 
title  would  pass  and  the  sale  become  absolute.  What  was  a 
reasonable  time  was  to  be  determined  by  the  jury  in  the  light 
of  all  the  attending  circumstances.  Doane  v.  Dunham,  65  III. 
512,and  79  111.  131;  Prairie  Farmer  Co.  v.  Taylor,  69  111.  44^0; 
Underwood  v.  Wolf,  131  111.  425;  Osborn  v.  Stanley,  35  111. 
102. 

If  the  sale  had  become  absolute  by  the  retention  of  the 
pro])erty  without  notice,  and  appellee  was  thereby  precluded 
from  avoiding  payment,  he  might  still  show  the  warranty  and 
breach  in  mitigation  of  damages.  With  these  questions  to  be 
settled  by  the  jury  the  court  gave  the  following  instructions: 
"  The  court  instructs  you  that  if  you  find  from  the  evidence 
that  Cook  testified  that  for  the  plaintiffs  he  sold  the  machine 
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to  the  defendant,  with  a  guaranty  that  it  would  do  good  work, 
and  you  believe  that  to  be  true,  and  defendant  bought  the  ma- 
chine relying  on  such  representations,  then  such  guaranty 
became  a  part  of  the  contract,  and  before  plaintiffs  can  recover 
against  defendant  for  the  value  of  the  machine  they  must 
prove  by  a  preponderance  of  the  evidence  that  the  machine 
did  do  good  work,  and  if  they  have  failed  to  do  so  you  should 
in  this  case  return  a  verdict  for  tlie  defendant.  And  upon 
that  point  yon  are  further  instructed,  that  if  you  find  from 
the  evidence  that  the  machine  was  purchased  by  the  defend- 
ant of  plaintiffs  upon  a  guaranty  by  the  plaintiffs  that  it  would 
do  good  work,  and  if  so  the  defendant  was  to  pay  them  $140 
for  it,  and  it  failed  to  do  good  work  as  guaranteed,  then  it 
would  make  no  difference  whether  the  defendant  did  or  did 
not  offer  to  return  it  to  the  plaintiffs.  In  such  case  it  is  in- 
cumbent on  plaintiffs  to  prove  by  a  preponderance  of  the  evi- 
dence, that  the  machine  did  do  good  work  in  order  to  entitle 
them  to  recover;  in  such  case  the  guaranty  that  it  would  do 
good  work,  being  a  part  of  the  consideration  upon  which  it 
was  sold,  the  plaintiffs  are  not  entitled  to  recover  the  price  of 
the  machine  unless  it  did  do  good  work." 

These  instructions  entirely  ignored  the  second  question  upon 
which  the  jury  were  to  pass,  and  told  them  that  they  should 
find  for  defendant  if  appellants  failed  to  show  that  the  ma- 
chine did  good  work,  regardless  of  any  question  of  retention 
of  the  machine,  failure  to  give  notice  in  a  reasonable  time, 
etc.  Under  these  instructions  appellee  might  retain  and  use 
the  machine  for  any  length  of  time  or  until  entirely  worn  out 
and  pay  nothing.  If  the  sale  became  absolute,  the  only  right 
appellee  had  under  the  warranty  was  to  the  damage  occasioned 
by  a  breach,  if  any,  and  upon  that  question,  both  by  the  law 
and  by  his  special  plea,  the  burden  of  proof  was  upon  him  to 
show  the  breach  and  consequent  damage  by  a  preponderance 
of  the  evidence.     Maltman  v.  Williamson,  69  111.  423. 

The  instruction  was  wrong  in  stating  that  it  made  no  differ- 
ence whether  appellee  did  or  did  not  offer  to  return  the 
property.  The  delivery  to  him  was  made  at  his  farm,  but  in 
all  cases  of  sale  on  ti*ial,  there  must  be  a  return,  or  restoration. 
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or  offer  to  re-deliver  the  property  in  case  the  vendee  electa 
not  to  retain  it.  The  jurj  would  understand  from  this  in- 
struction that  appellee  need  do  nothin^^  at  all  to  exercise  Ins 
election  under  the  contract  except  to  defend  against  anj  claim 
for  payment. 
The  judgment  will  be  reversed  and  the  cause  remanded. 

Heversed  and  remanded. 


Davis  Vanston 

V. 

Alexander  Davidson  and  John  A.  Davidson,  Co- 
partners. 

Creditors'  Bills — Fraudulent  Conveyance — Father  to  Son — Future  Sup* 
port, 

1.  Where  the  grantee  pays  a  valuable  consideration  for  certain  property, 
if  a  part  of  the  consideration  is  an  undertaking  and  promise  by  the  grantee 
to  support  and  take  care  of  the  grantor,  such  an  agreement  renders  the 
transfer  void,  the  grantor  by  such  conveyance  rendering  himself  unable 
to  meet  his  legal  obligations. 

2.  In  the  case  presented,  this  court  holds,  in  view  of  the  evidence,  that 
proof  that  the  grantor  in  question  whs  insolvent  at  the  end  of  three  months 
after  the  conveyance  to  his  son,  was  prima  facie  evidence  that  he  was  insolv- 
ent immediately  after  the  deed  was  executed,  and  declines  to  interfere  with 
the  decree  for  the  complainants. 

[Opinion  filed  December  7,  1891.] 

Appeal  from  the  Circuit  Court  of  Ogle  Countj;  the  Hon. 
Jamks  H.  Cartwright,  Judge,  presiding. 

Mr.  Franc  Bacon,  for  appellant 

Messrs.  Gdilford  McDaid  and  E.  A.  Rat,  for  appellees. 
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Lacey,  p.  J.  This  was  a  creditors'  bill  brought  by  appellees 
against  appellant  to  set  aside  a  conveyance  of  real  estate  from 
John  Vanston  to  appellant,  and  subject  the  said  realty  to  be 
sold  to  satisfy  a  judgment  against  T.  Bowler  and  John  Vanston, 
for  marble  sold  to  Bowler  in  1889,  and  guaranteed  by  John 
Vanston  for  $102.67.  Execution  was  issued  upon  the  judg- 
ment and  Bowler  found  to  be  insolvent.  The  debt  was  con- 
tracted in  May,  1889,  and  the  deed  sought  to  be  set  aside  bears 
date  November  22,  1889.  The  deed  contained  the  following 
defeasance,  to  wit : 

"  This  deed  is  made  upon  the  express  condition  that  the  said 
grantee  shall  pay  to  the  said  grantor  on  October  Ist  of  each 
year,  during  the  natural  life  of  the  said  grantor,  the  sum  of 
$150;  that  upon  the  failure  of  the  said  grantee  to  pay  the 
sum  promptly  on  or  before  the  precise  day  heretofore  men- 
tioned for  the  payment  of  the  same,  the  grantor  shall  have  the 
right  at  his  option  to  at  once  resume  the  possession  of  the 
premises,  and  all  title  thereinbefore  granted  shall  in  that  case 
revert  to  the  said  grantor."  Upon  answers  being  filed,  the 
cause  was  referred  to  the  master,  who  in  his  findings  reported 
to  the  court  that  the  conveyance  was  in  consideration  of  love 
and  aflfection,  and  one  dollar  from  John  Vanston  to  appellant, 
his  son,  with  the  clause  in  it  above  stated,  and  reported  the 
facts  of  the  judgment  execution,  etc.,  as  stated  in  the  bill. 
Farther,  that  John  Vanston  stated  in  March,  1890,  to  the  sheriff, 
who  was  trying  to  collect  the  execution  on  the  above  judgment, 
that  he  had  no  property,  and  what  he  had  had  he  had  given 
to  his  son;  also  that  the  constable  failed  to  find  any  property 
of  John  Vanston  between  December  14, 1889,  and  January  3, 
1890;  also  that  the  effect  of  the  conveyance  was  to  hinder 
and  delay  appellees  in  the  collection  of  their  judgment,  and 
that  the  said  Vanston  did  not  retain  suflScient  property  at  the 
time  of  making  the  deed  to  pay  the  debts  he  then  owed. 

Upon  overruling  the  ap[)ellant's  exceptions  to  the  master's 
report,  the  court  entered  a  decree  sustaining  the  master's 
report  setting  aside  the  deed  of  November  22,  1889;  ordering 
that  upon  a  failure  of  some  one  of  the  defendants  to  pay  the 
complainant's  debt,  interest  and  costs,  the  lands  described  in 
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tlie  bill  be  sold,  compIaiDants  to  paj  part  of  the  costs  before 
the  master.  From  this  decree  this  ap))ea)  is  taken.  We  are 
of  the  opinion  that  tlie  proof  sustains  the  master's  report,  and 
that  the  objection  to  the  decree  on  the  grounds  of  the  want  of 
proof,  is  not  well  taken,  and  that  the  court  was  justified  in 
sustaining  it.  We  will  not  take  up  time  in  a  canvass  of  the 
evideuce.  The  conveyance  in  itself  was  voluntary  and  its 
effect  was  to  hinder  and  delay  the  creditors  of  John  Yanston, 
existing  at  that  time,  and  that  the  agreement  to  pay  $150  per 
year  to  John  Vanston,  while  a  sufiicient  consideration  to  su]>- 
port  the  deed,  it  was  not  good  as  against  existing  creditors  of 
the  grantor.  Bven  where  the  grantee  pays  a  valuable  consid- 
eration, if  a  part  of  the  consideration  is  an  undertaking  and 
promise  by  the  grantee  to  support  and  take  care  of  the 
grantor,  such  an  agree rnont  renders  the  transfer  void  as  to 
the  then  existing  creditors  of  the  grantor.  Gordon  et  al.  v. 
Keynolds,  114  III.  118. 

Wo  think  the  proof  as  it  appears  in  the  record,  of  the  fact 
that  John  Yanston  was  insolvent  at  the  end  of  three  months 
after  the  conveyance  to  his  son,  was  prima  facie  evidence  that 
he  was  insolvent  at  the  time  he  made  the  deed,  immediatelv 
after  the  deed  was  executed.  We  find  this  doctrine  sustained 
in  Ilarting  v.  Jockers  et  al.,  27  N.  E.  Rep.  188. 

Seeing  no  error  in  the  record,  the  decree  of  the  court  below 
is  attirmed. 

Decree  affirmed^ 

Judge  Cartwhtotit,  having  tried  the  case  in  the  court  be- 
low, took  no  part  in  the  decision  here. 


Emil  Westphal 

V. 

Edna  Austin,  by  Next  Friend,  etc. 

Tnfojrlrafing    Liquors — Means  of  Support — Loss  of—Dram  Shop  Art, 
S  ec.  9 — Evidence — Instruction s. 
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1.  la  an  action  under  Sec.  0  of  the  Dram  Shop  Act,  the  burden  of  proof 
is  upon  the  plaintiff  to  show  that  the  defendant  caused  the  injury  in  whole 
or  in  partf  and  this  can  not  be  assumed  without  proof. 

2.  To  make  a  liquor  dealer  liable  under  the  statute,  he  mUst  create  the 
▼ery  intoxication,  habitual  or  otherwise,  from  which  the  injury  follows. 
During;  the  time  that  the  sales  are  firoing  on,  the  party  using  the  liquor 
must  be  contracting  by  the  use  of  it,  in  whole  or  in  part,  the  disease  of 
which  he  afterward  dies. 

3.  It  is  not  enough  in  such  case  to  say  that  he  had  an  appetite  formed 
by  the  sale  of  the  liquor,  which  led  to  his  final  injury,  long  after  the  first 
seller  ceased  to  sell  him  liquor. 

[Opinion  filed  December  7,  1891.] 

Appeal  from  the  Circuit  Court  of  Whiteside  County;  the 
Hon.  James  H.  Cabtwhioht,  Judge,  presidincr. 

Mr.  J.  E.  McPhereak,  for  appellant 
Mr.  J.  D.  Andrews,  for  appellee. 

Lacey,  p.  J.  This  was  a  suit  brought  by  the  appellee 
against  the  appellant  to  recover  damages' for  an  alleged  injury 
to  her  means  of  support,  claimed  to  have  been  caused  by  the 
sale  of  intoxicating  liquor  to  the  father  of  said  Edna,  Martin 
V.  Austin,  by  appellant,  whereby  he  became  drunken,  diseased 
and  sick,  so  as  to  waste  and  squander  his  property  and  neglect 
his  support  of  appellee,  and  finally  caused  his  death  on  Decem- 
ber 25,  1885.  There  is  no  proof  in  this  record  or  any  conten- 
tion that  the  appellee  received  any  other  injury  to  her  means 
of  support  except  through  the  death  of  her  father;  we  are 
not,  therefore,  called  on  to  consider  any  other  claim  or  cause 
of  damage.  The  appellee's  case  rests  on  the  supposed  fact 
that  appellant  sold  her  father  intoxicating  liquor,  at  various 
and  divers  times,  to  such  an  extent  that  the  latter  contracted 
the  habit  of  habitual  intoxication,  in  part,  from  the  intoxicat- 
ing liquor  so  sold  him,  and  by  reason  of  such  habitual  intoxi- 
cation he  contracted  a  disease  of  the  liver  called  in  technical 
language,  scirrhosis  of  the  liver,  inducing  dropsy,  from  whicli 
he  died.     The  appellee  is  the  minor  child  of  the  deceased. 


650  Appellate  Courts  of  Illinois. 

Vol.  41.]  Westphal  v.  Austin. 

and  the  proof  tends  to  show  that  snch  a  support  as  her  father 
gave  her  in  his  lifetime  was  worth  from  $200  to  $250  per 
year.  She  recovered  in  this  case  of  appellant  the  sum  of 
$625,  being  the  amount  of  the  verdict  of  the  jury. 
'^  The  cause  of  action  is  based  on  Sec.  9  of  the  ^'Di-am  Shop" 
Act,  Chap.  43,  R  S.,  and  the  portion  applicable  to  this  case 
reads  as  follows:  "Every  husband,  wife,  child,  parent,  guai-d- 
ian,  employer  or  other  persqn,  who  shall  be  injured  in  person 
or  property,  or  means  of  support,  by  any  intoxicated  pei-son, 
or  in  consequence  of  such  intoxication,  habitual  or  otherwise, 
of  any  person,  shall  have  a  right  of  action,  in  his  or  her  own 
name^  severally  or  jointly,  against  any  person  or  persons  who 
shall,  by  selling  or  giving  intoxicating  liquors,  have  caused  the 
intoxication,  in  whole  or  in  part,  of  such  person." 

The  facts  in  this  case,  aside  from  those  claimed  to  be  drawn 
by  inference,  are  about  as  follows:  Prior  to  1880,  Martin  6. 
Austin,  of  the  ago  of  lifty-one  years  and  three  months  when 
he  died,  December  3,  1885,  was  engaged  in  farming  in  the 
vicinity  of  Morrison,  Whiteside  County,  Illinois,  and  in  March, 

1880,  removed  with  his  family  into  the  city.     Up  to  IbSO  or 

1881,  he  was  said  to  be  a  sober  man.  In  the  latter  part  of  1879 
and  1880,  he  visited  appellant's  saloon  and  got  drinks,  and  so 
on  down  to  the  spring  of  1882,  and  was  not  refused  liquor  by 
appellant  during  that  time.  He  was  frequently  in  this  saloon 
and  every  saloon  in  the  town,  of  which  there  were  three,  dur- 
ing the  same  time. 

But  in  the  spring  of  1882,  appellant  put  him  on  the  "black 
list,"  so  called,  and  refused  absolutely  to  sell  him  any  more 
drinks.  This  was  done  in  consequence,  as  appellant  testified, 
of  his  '*  drinking  too  much."  Two  or  three  days  before  he 
was  put  on  the ''black  list,"  appellant  testifies  he  saw  him 
"full"  on  the  streets,  and  the  deceased^ wife  testified  that 
in  the  spring  of  18S2  her  husband  was  in  the  habit  of  "get- 
ting intoxicated  occasionally."  It  appears  his  business  habits 
were  good.  The  deceased  was  a  brother  of  William  S.  Aus- 
tin, and  they  were  engaged  in  the  stock  business  together. 
The  proof  is  quite  clear  to  our  minds  that  appellant  never  sold 
deceased  any  intoxicating  liquors  after  the  spring  of  1882, 
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though  McGee,  a  brother  of  Mrs.  Austin,  wife  of  deceased, 
testified  that  he  saw  Austin  purchase  intoxicating  liquors  at 
one  time  in  December,  1882,  at  appellant's  saloon,  as  appears 
in  the  abstract.  But  this  is  positively  denied  by  the  bar-tender, 
who  testified  be  did  not  make  that,  or  any  other  such  sale  to 
him  after  the  spring  of  1882;  and  from  the  fact  that  the  proof 
shows  that  deceased  was  often  refused  intoxicating  liquor  by 
all  the  bar-tenders  at  appellant's  saloon,  and  from  the  further 
fact  all  testify  none  of  them  ever  sold  him  any,  and  that  sucli 
was  the  positive  orders  of  appellant  to  them,  and  from  the 
fact  that  deceased  always  took  "pop,"  a  non-intoxicant,  at  the 
bar,  we  think  it  is  clear  McGeq  must  have  been  mistaken ;  but 
if  not,  we  think  it  could  make  no  difference  as  far  as  the  issues 
in  the  case  are  concerned.  There  was  some  evidence  going  to 
show  that  at  times  when  deceased  called  for  anything  at  the 
saloon,  "pop"  would  be  handed  out  to  him,  and  he  would  say 
that  he  wanted  the  other  kind  of  "pop,"  and  then  something 
else  would  be  handed  him.  But  none  of  the  witnesses  could 
state  that  he  took  anything  but  "pop,"  and  all  the  bar-keepers 
testified  that  he  never  got  anything  else.  The  evidence  makes 
the  impression  clearly  on  our  minds  that  appellant  stuck  to 
his  resolve  made  in  the  spring  of  1882,  never  to  sell  deceased 
any  more  intoxicating  liquors,  with  commendable  honesty  and 
fidelity. 

The  evidence  also  shows  that  deceased,  after  this  time, 
was  engaged  with  his  brother  in  the  stock  business  till  the 
spring  before  his  death,  and  that  he  kept  drinking,  grew  much 
worse  in  the  last  year,  of  liquor  procured  elsewhere,  and  that 
finally  he  died.  At  the  time  appellant  ceased  selling  him 
intoxicating  liquor  till  shortly  before  his  death  the  evidence 
fails  to  show  that  deceased  was  in  bad  health  or  was  sick.  Dr. 
8igar,  the  physician  who  attended  Austin  in  his  last  illness,  is 
the  only  witness  who  testified  about  deceased's  ailment,  which 
he  calls  scirrhosis  of  the  liver,  and  that,  in  his  opinion,  his 
decease  was  caused  by  drinking  to  excess  of  spirituous  liquors, 
and  that  the  disease  caused  his  death.  The  doctor  only 
attended  him  about  a  month  before  his  death,  but  conld  not 
swear  positively  that  such  was  the  cause  of  death.     There  is 
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an  entire  want  of  evidence  to  show  the  disease  of  which  he  is 
supposed  to  have  died  was  in  the  slightest  degree  fastened  on 
him,  or  that  he  was  affected  with  it  in  the  spring  of  1882,  at 
the  time  appellant  ceased  to  sell  him  intoxicating  liqnoi-s. 
And  in  fact,  the  evidence  would  compel  the  belief  that  the 
deceased  was  a  well  man  in  the  spring  of  1882,  and  for  a  long 
time  thereafter,  and  that  his  disease,  if  contracted  from  the 
use  of  intoxicants,  was  not  so  contracted  till  long  after  1882. 
The  burden  of  proof  was  upon  appellee  to  show  that  appel- 
lant caused  the  injury  in  whole  or  in  part,  and  this  can  not  be 
assumed  without  proof.  The  case  appears  to  have  been  tried 
in  the  court  below  on  the  thcvi>rj,  that  if  the  appellant  fur- 
nished intoxicating  liquors  to  the  deceased  and  thereby  con- 
tributed in  any  appreciable  degree  toward  the  formation  and 
continuation  in  him  of  the  habit  of  intoxication  whereby  an 
injury  was  caused  to  the  support  of  the  appellee,  then  the 
appellee  would  have  a  cause  of  action,  and  that  it  made  no 
difference  how  much  time  elapsed  between  the  formation  of 
the  habit  and  the  time  when  the  injury  to  the  means  of  sup- 
port is  sustained,  provided  the  person  in  whom  it  is  formed 
continues  to  be  an  habitual  drunkard  as  a  natural  and  probable 
result  of  the  habit  so  formed,  etc.;  and  so  the  jury  was 
instructed  by  the  appellant's  fifth  instruction  given,  and  also 
more  plainly  iir  the  first  instruction,  in  telling  the  jury  in  the 
fifth  point  as  one  of  the  elements  of  the  plaintiff's  cause  of 
action  which  the  jury  were  to  consider,  to  wit:  "That  liquor 
sold,  given  or  furnished  by  Emil  Westphal,  the  defendant, 
either  by  himself,  his  agents  or  servants,  while  attpnding  his 
saloon,  contributed  in  an  appreciable  degree  toward  the  for- 
mation in  said  Martin  B.  Austin  or  the  continuation  in  him  of 
the  habit  of  drunkenness,  in  consequence  of  which  he  died." 
These  instructions  were,  no  doubt,  the  basis  of  recovery  in 
the  court  below.  We  do  not  understand  the  principles  there 
announced  are  in  accordance  with  the  provisions  of  the  stat- 
utes. The  statute  nowhere  mentions  anything  in  regard  to 
the  formation  of  the  habit  of  intoxication.  It  does  not  make 
the  seller  of  intoxicating  liquors  liable  for  the  formation  of  the 
habit  in  any  person  by  which  he  may  be  led  on  afterward  in  a 
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course  of  inebriety  and  final  disease  and  death.  Tbe  person 
injured,  according  to  the  statute,  must  be  so  injured  as  to  entitle 
liim  to  recover  "  in  consequence  of  intoxication" — not  in  con- 
sequence of  having  the  taste  for  liquor  iormed  by  the  selling 
of  arinks  to  him.  The  intoxication,  it  is  true,  from  which  the 
injury  is  to  follow,  may  be  habitual,  but  the  injury  must,  at  least, 
be  in  consequence  of  the  intoxication..  According  to  the  doc- 
trine announced  in  the  instructions,  the  habit  of  drunkenness 
need  not  even  be  formed  by  reason  of  the  person  becoming 
intoxicated  either  in  whole  or  in  part  from  the  liquor  obtained 
from  the  seller.  It  would  be  sufficient  if  he  were  sold  enough, 
siiort  of  causing  intoxication,  to  create  the  appetite  in  him 
which  might  continue  for  years  and  the  person  be  temperate 
at  the  end  of  the  time  when  this  liquor  was  sold,  and  yet  the 
person  to  whom  it  was  sold  might  afterward  become  an  habit- 
ual drunkard  from  liquors  wholly  sold  by  others. 

It  seems  to  us  that  this  could  not  have  been  the  intention 
of  the  law..  Wo  think  the  reasonable  construction  of  the 
law  is,  that  the  party  made  intoxicated  by  the  sale  of  liquor 
must  be  injured  in  part,  at  least,  by  the  sale  of  liquor;  that  is, 
that  the  seller  must  create  the  very  intoxication,  habitual  or 
otherwise,  from  which  the  injury  follows.  During  the  time 
that  the  sales  are  going  on  the  party  using  the  liquor  must  be 
contracting  by  the  use  of  it,  in  whole  or  in  part,  the  disease  o^ 
which  he  afterward  dies.  It  is  not  enough  to  say  ne  is 
having  an  appetite  formed  in  him  by  the  sale  of  the  liq^ior 
which  may  or  may  not  lead  m  the  future  to  his  final  njny 
long  after  the  first  seller  has   ceased  to  sell  him  any  liquor. 

This,  it  seems  to  us,  would  be  a  strained  and  an  unreasonable 
construction  of  the  statute,  and  would  be  to  hold  that  a  remote 
cause  instead  of  a  proximate  one,  would  be  sufficient  basis  oi 
recovery.  To  apply  the  doctrine  to  this  case,  let  us  suppose, 
which  appears  to  be  about  the  truth,  according  to  the  evidence, 
that  when  appellant  ceased  selling  Austin  liquor  in  the  spring 
of  1882,  the  latter  was  a  perfectly  sound  man  without  any 
seeds  of  disease,  as  far  as  the  evidence  shows,  lurking  around 
him,  on  account  of  which  he  afterward  died;  that  the  disease 
was  entirely  caused  by  liquors  sold  to  him  by  others  after  that 
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time,  in  which  selling  appellant  had  no  part  whatever.  Could 
it  be  said,  in  the  langnap^e  of  the  statute,  that  appellant,  by 
selling  deceased  liquor,  caused  his  death,  and  thereby  injury  to 
appellee  in  whoie  or  part!  It  apiiears  to  us  not.  The  appel- 
lant's selling  of  the  liquor  in  such  case  might  be  the  canse  of 
the  cause  but  not  the  cause  itself.  Tliis  is  not  sufScient,  as 
was  decided  by  the  Supreme  Court,  in  Schugart  v.  Egan,  83 
111.  66. 

The  conrt  in  that  case  quotes  with  approval  what  was  said 
by  Lord  Bacon  on  the  subject,  who  said  :  "  It  were  infinite 
for  the  law  to  consider  the  cause  of  causes  and  their  impulsion 
one  on  another,  therefore  con tenteth  itself  with  the  immediate 
cause,  and  judgeth  of  acts  by  that  without  looking  to  any 
farther  degree." 

The  statute  in  question  is  penal  in  its  nature  and  character, 
and  must  be  strictly  construed,  at  least,  reasonably.  Cruse  v. 
Aden,  127  III.  231,  and  many  other  cases  might  be  cited  on 
the  same  point.  To  give  the  statute  the  latitudinarian  con- 
sti'uction  sought  to  be  put  upon  it  in  this  case  by  appellee's 
counsel,  would  be  to  open  the  field  wide  for  all  kinds  of  unrea- 
sonable and  wild  speculations. 

If  we  should  hold  with  the  appellee  in  this  case  in  accord 
with  the  construction  of  the  statute  claimed  for  her,  a  man 
who  sold  another  a  few  drinks  of  intoxicating  liquors  in  years 
long  past,  and  thereby  contributeo,  in  part,  in  him,  in  an  appre- 
ciable degree,  to  an  appetite  for  intoxicants,  though  no  injury 
were  done  except  the  formation  ol  the  appetite,  could  be 
hunted  up  ana  made  responsible  for  all  the  damages  accruing 
to  those  depending  on  him  for  support  on  account  of  injuries 
resulting  to  him  wholly  from  liquors  long  afterward  sold  to 
him  by  others;  the  bare  statement  is  enough  to  show  the 
unreasonableness  of  such  a  construction  of  the  statute.  In  tlie 
opinion  of  this  court  by  Justice  Upton  in  the  case  of  this  same 
appellant  against  Albert  Austin,  a  brothei  of  appellee,  where 
the  supposed  cause  of  action  was  based  on  the  same  facts  as 
appear  in  this  record,  filed  at  the  May  term,  1891,  we  used 
this  language :  "We  think  the  evidence  and  circumstances 
in  evidence  are  entirely  too  remote,  weak  and  inconsequential 
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to  connect  the  appellant  with  the  eale  of  intoxicating  liquors 
to  the  father  of  appellee  80  as  to  charge  the  appellant  in  a  legal 
sense  with  prodocing  the  habitna)  intoxication  of  the  father*  of 
the  appellee,  as  charged  in  the  declaration,  or  which  in  fact 
led  to  canse  the  affection  of  the  I'ver  of  which  appellee's 
father  died,  or  caused  his  death."  And  the  judgment  in  that 
case  was  reversed  for  the  reason  that  there  was  no  evidence  to 
support  it. 

It  has  always  been  felt  by  the  courts  to  be  exceedingly  dif- 
ficult to  trace  death  to  a  remote  canse  with  any  degree  of  cer- 
tainty. In  view  of  the  fact  and  the  dangers  to  be  incurred  in 
attempting  it,  our  legislature  has  seen  fit  to  control  that  matter 
in  the  criminal  code.  The  statute  in  substance  provides  that 
no  one  can  be  convicted  of  murder  or  manslaughter  where  the 
deceased  did  not  come  to  his  death  within  a  yeai  and  a  day 
from  the  time  the  supposed  cause  of  death  was  given,  be  it  by 
a  stroke  or  otlierwise  administered.  Sec.  195,  Chap.  38,  R.  8. 
And  such  was  the  common  law  prior  to  the  passage  of  the  stat- 
ute. Whether  this  principle  should  apply  to  the  Dram  Shop 
Act,  by  analogy,  we  need  not  decide,  for  we  regard  the  evidence 
as  insufficient,  without  such  application.  More  than  three 
years  and  a  half  after  appellant's  sales,  and  deceased's  intoxi- 
cation therefrom,  elapsed  before  death,  and  without  other  evi- 
dence, the  cause  thereof  could  not  be  traced  thereto  in  any 
degree.  The  verdict  of  the  jury  was  contrary  to  the  evidence. 
The  judgment  of  the  court  below  is  therefore  reversed. 

Judgment  reversed. 

Judge  Cartwriqht,  having  tried  the  case  in  the  court  below, 
took  no  pai't  in  its  consideration  here. 


Henry  R.  Danforth 

V. 

Thomas  Cleary. 
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1.  In  an  action  brought  to  recover  the  price  of  a  qnantitj  of  corn  claimed 
to  have  been  Rold  and  delivered  to  the  defendant  for  a  sam  named,  this  court 
holdn,  in  view  of  the  evidence,  that  the  bill  of  sale  involved  was  intended 
as  a  security;  that  the  plaintiS  was  to  be  credited  with  the  proceeds  thereof 
when  finally  delivered,  and  that  in  view  of  the  fact  that  plaintiff  bad  failed 
or  been  unable,  without  fault  of  the  defendant,  to  make  delivery,  whereby 
defendant  received  no  benefit  from  the  security,  no  recovery  could  be  had 
against  him. 

2.  Where,  in  such  case,  no  price  is  a^irreed  upon,  the  quantity  not  deter- 
mined, and  the  corn  never  delivered,  the  title  to  corn  in  question  can  not 
pass  from  its  owner  to  another. 

[Opinion  filed  December  7,  1891.] 

Appeal  from  the  Circnit  Court  of  Iroqnois  County;  the 
Hon.  Alfkkd  Sample,  Judge,  presiding. 

Messrs.  J.  W.  Dougherty  and  F.  L.  Hooper,  for  appellant 

Mr.  C.  n.  Payson,  for  appellee. 

Cartwrioht,  J.  This  suit  was  commenced  hv  Thomas 
Cleary  against  Henry  R.  Danforth,  and  the  declaration  con- 
tained a  single  count  only  for  goods,  wares  and  merchandise 
sold  and  delivered. 

On  this  declaration  Cleary  sought  to  recover  the  price  of 
2,000  bushels  of  corn  which  he  claimed  to  have  sold  and  deliv- 
ered to  Danforth  for  the  agreed  price  of  ?800.  There  was 
a  verdict  for  Cleary  for  $800,  from  which  the  court  reipiired 
to  be  remitted  $24:0,  and  judgment  was  entered  for  $560. 

On  the  16th  day  of  December,  1885,  a))pellee,  being  indebted 
to  appellant  and  his  father,  was  applied  to  by  appellant  for 
money  to  apply  on  the  indebtedness.  He  was  unable  to  make 
any  payment  of  money,  bnt  then  had  on  liis  farm  two  cribs  of 
corn  which  ap])ellant  had  never  seen  and  knew  nothing  al>out 
except  from  appellee's  statements.  Appellee  says  they  ctm- 
tained  about  2,000  bushels.  Corn  was  then  worth  something 
over   twenty  cents  per   bushel — probably   about  twenty-two 

cents. 

Appellee  did  not  want  to  sell  the  corn  at  that  time  and  at 
that  price.     It  was  expected  that  it  would  be  worth  moi*e  the 
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following  summer.  As  a  result  of  their  conversation  at  that 
time  a  bill  of  sale  was  made  of  2,000  bushels  of  corn  in  cribs 
on  laud  therein  described,  with  full  warranty  of  title  of  the 
corn  and  against  all  claims,  for  the  expressed  consideration  of 
J800,  and  the  corn  was  to  be  delivered  by  appellee  at  Ashkum, 
Illinois,  free  from  charge,  whenever  required  so  to  do. 

Appellee  claimed  on  the  trial  that  this  transaction  was  an 
absolute  sale  of  the  corn,  while  appellant  contended  that  it  was 
intended  as  a  security  in  the  nature  of  a  mortgage. 

It  appears  that  no  indorsement  or  credit  was  made  or  given 
at  the  time,  either  on  indebtedness  due  appellant  or  appellant's 
father,  and  that  the  latter  indebtedness  was  subsequently  sat- 
isfied by  foreclosure  of  a  mortgage  securing  the  same  and 
for  the  full  amount. 

The  parties  agree  that  the  proceeds  of  the  corn  was  to  be 
applied  on  the  indebtedness,  and  it  seems  to  have  been  intended 
that  the  credit  should  be  given  when  the  corn  should  be  hauled 
to  Ashkum  station  and  disposed  of.  Appellant  is  corroborated 
in  his  version  of  the  transaction  by  George  E.  Wild,  and  it  is 
scarcely  probable  that  appellant  would  buy  corn  of  appellee 
at  nearly  double  the  market  price  without  some  forcible 
reason  which  does  not  appear  in  this  case. 

We  are  satisfied  from  a  consideration  of  all  the  evidence, 
that  this  bill  of  sale  was  intended  as  a  security,  and  that  appel- 
lee was  to  be  credited  with  the  proceeds  of  the  com  when 
finally  delivered.  This  was  the  view  of  the  evidence  taken  by 
the  trial  court,  as  is  clearly  shown  by  the  requirement  of  the 
court  that  appellee  remit  $240  from  the  verdict,  as  counsel 
for  appellee  say,  because  the  market  price  of  corn  at  the  time 
an  actual  subsequent  delivery  of  the  corn  at  Larson's  was 
claimed,  was  only  twenty-eight  cents.  In  this  conclusion  of 
the  trial  court  we  concur. 

After  this  arrangement  was  made,  the  cribs  of  com  remained 
on  appellee's  farm  and  in  his  possession.  His  sons  hauled  from 
the  cribs  and  sold  for  their  own  account  800  or  400  bushels  at 
Ashkum. 

On  the  23rd  day  of  January,  1886,  execution  was  issued 
against  appellee  for  $190  in  favor  of  Sheldon  and  McDill,  and 
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was  levied  on  the  corn  in  the  crib,  and  the  corn  was  sold  for 
$235  to  the  attorney  for  the  judgment  creditors.  By  direction 
of  McDill  about  463  busliels  of  the  com  were  hanled  to  a 
dealer  in  Ashknm  and  sold. 

Appellant  learned  of  the  sale  and  claimed  the  proceeds,  but 
appellee  told  him  that  the  corn  so  hanled  belonged  to  his  wife, 
and  appellant  gave  up  the  claim.  The  remainder  of  the  corn 
was  then  han  ed  by  appellee  to  one  Larson  on  an  adjoining 
farm  for  appellant,  but  was  replevied  by  McDill  from  appel- 
lant and  Larson,  and  on  a  trial  McDill  was  successful.  Appel- 
lant received  none  of  the  corn  to  which  he  got  any  title,  or 
which  he  was  able  to  hold. 

There  may  be  some  uncertainty  from  the  evidence  whether 
the  corn  sold  by  appellee's  sons  '•educed  the  quantity  below 
2,000  bushels  and  also  as  to  tlie  amount  hauled  to  Larson's, 
but  the  evidence  clearly  shows  that  the  corn  was  all  sold  by 
members  of  appellee's  family,  or  taken  for  his  debt  while  in 
his  possession  without  any  fault  of  appellant. 

Appellee  had  agreed  to  deliver  the  com  at  Ashknm  when 
required  so  to  do.  He  made  no  delivery  of  the  corn  except 
what  he  hauled  to  Larson's,  and  that  had  been  sold  for  his 
debt,  and  it  was  no  longer  in  his  power  to  make  an  effectual 
delivery. 

The  bill  of  sale  having  been  made  as  a  security,  and  appellee 
having  failed  or  been  nnable  without  fault  of  ap})ellant  to 
make  delivery,  whereby  appellant  received  no  benefit  from 
the  security,  appellee  could  not  recover. 

On  the  trial  appellant  asked  the  court  to  instruct  the  jury 
that  if  the  price  for  the  corn  had  not  been  agreed  upon,  and 
the  quantity  not  determined,  and  the  com  never  delivered, 
then  the  title  to  the  corn  would  not  pass  to  appellant,  but  the 
court  added  to  the  instruction  the  words,  '^  as  against  third 
parties." 

This  was  equivalent  to  telling  the  jury  that  the  title  would 
pass  as  between  the  parties,  and  the  modification  was  erroneous. 

The  judgment  is  reversed  and  cause  remanded. 

jReversed  and  remanded. 
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Amos  C.  Graves,  Administrator,  -n-^ 

I  56    500 

V. 


Helen  M.  Safford. 

Administration — Claims — Allotcanee  qf—Noie  Payable   after   Death. 

1.  The  provisions  of  the  Btatnte  of  will:!  can  not  be  evaded  by  the  making 
of  a  promissor}'  note  intended  as  a  testamentary  bequest  mei^ly. 

2.  A  promissory  note  may  be  given  upon  different,  distinct  and  independ. 
ent  considerations,  and  if  one  consideration  is  valid  and  the  other  not,  there 
may  be  a  recovery  pro  tanto  so  far  as  it  is  founded  on  a  valid  consideration. 

3.  The  mere  fact  of  duty  or  moral  obligation  upon  the  part  of  the  maker 
of  a  promissory  note,  payable  after  his  death,  will  not  alone  enable  the  prom- 
isee to  enforce  it. 

4.  While  in  case  of  an  obligation  enforceable  at  law  to  pay  for  serviceft, 
of  which  there  was  no  standard  of  value,  an  intestate  might  estimate  them 
at  any  sum  be  chose,  where  there  is  no  such  obligation,  such  a  note  is  a 
mere  promise  of  a  gratuity,  and  not  enforceable  against  the  estate. 

5.  In  an  action  upon  such  note  it  is  proper  to  call  as  a  witness  in  behalf 
of  the  administrator,  the  husband  of  one  of  the  heirs  of  such  intestate. 

[Opinion  filed  December  7, 1891.] 

Appeal  from  the  Circuit  Court  of  Kane  County;  the  Hon. 
Isaac  G.  Wilson,  Judge,  presiding. 

Messrs.  Hopkins,  Aldbioh  &  Thatcher,  for  appellant. 

Messrs.  M.  O.  Soothworth  and  E.  N.  Botsford,  for  appellee. 

Cartwright,  J.  William  H.  Ruste,  appellant's  intestate, 
made  his  note  August  17,  1887,  to  his  sister,  the  appellee,  for 
$5,000,  due  one  day  after  his  decease,  with  interest  after  due. 
He  died  September  30,  1887,  and  she  had  possession  of  the 
note  before  his  death.  The  note  was  presented  in  the  County 
Court  for  allowance  as  a  claim  against  his  estate,  and  $2,000 
was  allowed  by  that  court  On  appeal  by  the  administrator 
to  the  Circuit  Court  a  trial  was  had  by  the  court  without  a 
jury,  and  the  whole  amount  of  the  note  was  allowed. 
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It  appears  that  William  11.  Ruste,  the  maker  of  the  Botc, 
was  without  faiiiilj,  and  while  boarding  at  a  hotel  in  Aurora, 
Illinois,  was  sick,  and  while  sick  was  taken,  in  February,  1S86, 
at  tlie  invitation  of  appellee,  to  her  homo,  wherelie  was  cared 
for  by  her  for  a  few  weeks  until  his  recovery  from  that  attack, 
lie  remained  there  as  a  boarder  and  continued  to  reside  with 
appellee  until  his  death.  He  provided  carpet  and  furniture 
for  his  room,  and  the  price  of  his  board  was  fixed  at  $5  per 
week.  He  sent  some  of  Ins  washing  to  a  laundry,  and  paid 
twenty-five  cents  per  week  for  that  part  of  his  washing  done 
at  home.  The  payments  for  washing  were  made  to  appellee, 
who  paid  the  same  over  to  the  hired  girl,  who  did  the  washing 
for  him.  One  payment,  at  least,  of  board,  is  also  shown  by  the 
evidence. 

After  his  first  sickness  he  occupied  his  room  upstajrs,  and 
although  not  in  very  good  health,  was  not  confined  to  his  bed, 
or  to  the  house,  but  took  his  meals  with  the  family,  and  gener- 
ally did  not  require  any  special  attention  until  about  the  time 
of  his  last  sickness,  which  lasted  a  few  weeks  only,  before  his 
death.  He  was  confined  to  his  bed  about  three  weeks  before 
he  died. 

The  affectionate  kindness  of  appellee  in  removing  him  from 
the  hotel  and  her  attention  subsequently,  excited  the  livelies-t 
feelings  of  gratitude  in  him.  He  considered  himself  fortu- 
nate to  have  such  a  sister  at  such  a  time,  and  desired  to  make 
some  recompense  to  her,  for  that  kindness  which  money  could 
not  buy. 

Before  making  the  note  he  expressed  an  intention  not  to 
make  a  will,  but  to  accomplish  his  purpose  by  making  a  note. 
When  he  directed  the  note  to  be  drawn,  he  said  that  his  busi- 
ness was  all  arranged  and  he  was  ready  to  die  but  for  this 
one  thing. 

Wanting  to  control  his  property  while  he  lived,  he  directed 
the  note  to  be  drawn  payable  after  his  death,  and  it  was  done 
accordingly.  It  is  clear  that  the  intestate  felt  the  strongest 
moral  obligation  to  reward  his  sister  for  her  many  acts  of 
kindness  toward  him.  This  was  such  a  feeling  as  should  and 
would  influence  a  testator  in  the  disposition  of  property  by 
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will,  and  create  a  moral  duty,  well  recognized,  to  distribute 
his  estate  according  to  the  moral  obligations  resting  upon  him. 
Where  such  a  method  is  adopted  and  carried  out  under  the 
salutary  checks  and  provisions  of  the  law  for  securing  free 
action  and  preventing  fraud,  imposition  and  undue  influence, 
the  law  recognizes  its  validity  and  bestows  such  reward  ac- 
cording to  the  expressed  will  of  the  testator;  but  where  there 
is  a  promise  performable  after  the  death  of  the  promisor,  as  in 
the  case  of  this  promissory  note,  the  mere  fact  of  duty  or  moral 
obligation  alone  will  not  enable  the  promisee  to  enforce  it. 
The  provisions  of  the  statute  of  wills  can  not  be  evaded  by  the 
making  of  a  promissory  note  intended  as  a  testamentary 
bequest  merely. 

While  Euste  felt  extremely  grateful  to  appellee,  and  wished 
to  compensate  her,  it  seems  that  he  did  not  recognize  any  legal 
obligation  to  do  so. 

He  claimed  the  right  to  control  his  own  property  so  long 
as  he  might  live,  and  he  postponed  the  payment  of  this  sum 
until  after  his  death,  to  be  paid  out  of  his  estate.  He  was 
able  to  have  made  payment  at  once  if  he  considered  that 
appellee  had  any  claim  or  account  to  be  settled  or  paid.  He 
left  an  estate  of  over  $30,000.  The  whole  transaction  shows 
that  the  parties  did  not  regard  the  making  of  the  note  as  the 
settlement  of  a  claim  or  account  of  that  amount.  The 
price  of  board  was  fixed  and  agreed  upon,  and  there  was  no 
other  service  shown  in  the  evidence,  not  fairly  included  in 
the  express  contract,  except  such  as  was  prompted  by  sist«rly 
affection,  and  rendered  without  any  expectation  of  payment. 

When  the  note  was  made  he  had  become  aware  that  he 
might  not  live  long,  and  in  view  of  that  fact  he  made  the 
note  with  the  benevolent  intention  of  showing  his  gratitude 
to  and  regard  for  appellee.  It  is  true  that  if  there  was  ever 
any  obligation  enforceable  at  law,  to  pay  for  services  of  which 
there  was  no  standard  value,  the  intestate  might  estimate  them, 
at  any  sum  he  chose;  but  where  there  is  no  such  obligation, 
a  note  is  a  mere  promise  of  a  gratuity,  and  not  enforceable 
against  the  estate.  Williams  v.  Forbes,  114  111.  167;  Arnold 
V.  Franklin,  3  111.  App.  141;  Hamor  v.  Moore's  Adm'r,  8 
Ohio  St.  239. 
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It  is  apparent  that  this  note  was  intended  in  the  main  as  a 
testamentary  bequest  merely,  and  that  in  so  far  as  it  was  of 
that  nature  and  without  valid  consideration,  it  could  not  be 
enforced. 

There  had  been  an  obligation  incurred  by  the  intestate  for 
board  and  accommodations,  which  is  not  shown  to  have  been 
otherwise  paid  or  settled  in  full,  and  if  that  or  any  other  like 
valid  claim  entered  into  the  consideration  of  the  note,  the 
claimant  might  recover  on  the  note  pro  ta/nto  to  the  amount  of 
such  valid  consideration. 

A  promissory  note  may  be  given  upon  diflFerent,  distinct 
and  independent  considerations,  and  if  one  consideration  is 
valid  and  the  other  not,  there  may  be  a  recovery  pro  taft to  so 
far  as  it  is  founded  on  a  valid  consideration.  Parish  v.  Stone, 
14  Pick.  198;  Forbes  v.  Williams,  13  111.  App.  280. 

On  the  trial  appellant  called  T.  Otto  Fisk  as  a  witness  in 
his  behalf,  but  he  was  not  allowed  to  testify,  for  the  reason 
that  he  was  husband  of  one  of  the  heirs  of  Kuste.  He  was 
a  competent  witness  and  it  was  error  to  reject  him  as  such. 

The  judgment  of  the  Circuit  Court  will  be  reversed  and  the 
cause  remanded. 

Heversed  and  remanded. 
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ACCORD  AND  SATISFACTION. 

1.  A  release  of,  or  receipt  in  fall  satiRf action  from  one  joint  wrongs 
doer  discharges  ali;  but  release  to,  or  the  receipt  of  money  from  one 
who  is  not,  in  fact,  liable  with  another,  will  not  discharge  such  other; 
and  in  order  to  discharge  the  other,  the  satisfaction  received  from  one 
joint  wrongdoer  must  be  received  in  satisfaction  of  the  whole  injury  or 
in  full  satisfaction.     Wagner  v.  Union  Stock  Yards  and  Transit  Co., 

408 
ACCOUNT. 

1.  The  order  to  account,  in  an  action  of  account,  is  interlocutory, 
and  no  appeal  lies  therefrom.    Anderson  y.  Lundhurg,  248 

2.  On  a  bill  for  an  account  both  parties  are  actors.  A  decree  upon 
a  master's  report  based  upon  a  bill  praying  for  an  account,  can  not 
stand  where  the  defendant  had  no  notice  of  the  reference  to,  hearing 
before,  or  report  of  the  master,  nor  of  the  decree,  until  the  term  of  the 
court  at  which  the  decree  was  entered  had  passed.  Acme  Copying  Co. 
V.  McLure,  897 

8.  It  is  a  universal  rule  in  equity,  that  upon  a  bill  for  an  account, 
the  party  against  whom  the  balance  is  found  will  be  decreed  to  pay  it. 
No  cross-bill  is  necessary  if  there  be  several  defendants,  and  if  between 
them  a  balance  is  due  from  one  to  another,  it  may  be  awarded  as  if  each 
was  a  plaintiff  in  a  bill  against  the  others.    Id.^  397 

ACTIONS. 

1.  A  non-resident  creditor  may  maintain  an  action  in  this  State 
against  his  non-resident  debtor.     Wabash  R,  R.  Co.  v.  Doug  an,      543 

ACTIONS  AND  DEFENSES. 

I.  The  defense  of  laches  by  reason  of  lapse  of  time  and  inaction  of 
the  party  seeking  relief,  will  not  be  permitted  where  the  party  was  in 
ignorance  of  the  material  facts  connected  with  the  transaction  which  is 
attacked,  or  of  his  rights  in  relation  thereto.    Sutherland  ▼•  Reeve^ 

295 
ADMINISTRATION— See  Jurisdiction,  3,  4. 

1.  In  the  case  presented,  this  court  holds  that  for  anything  that 
appears  from  the  allegations  of  the  bill  filed  herein,' the  Probate  Court 
has  power,  full  and  adequate,  to  settle  the  estate  in  question,  direct  the 
distribution,  and  discharge  the  complainant  from  his  trust;  and  that 
there  is  no  occasion  to  deprive  said  court  of  power  and  jurisdiction 
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over  the  estate;  that  all  matters  of  set-off  and  contribufion  justly  exist- 
ing between  the  partis  who  are  claimants  to  the  fund  in  the  bands  of 
the  administrator,  can  be  fully  adjusted  and  determined  in  that  court, 
and  if  the  evidence  shows  a  case  which  would  authorize  a  court  of  chan- 
cery to  deny  the  payment  of  a  claim  named,  the  Probate  Court  is  fully 
clothed  with  power  to  n^rant  the  same  relief.  Shepard  v,  Speer,  211 
2.  No  admission  by  an  administrator,  made  before  his  appointment, 
is  evidence  afrainst  him  when  suing  as  such .  Prudential  Ins,  Co.  qf 
America  v.  Fredericks,  419 

AGENCY— See  Insurance.  5,  7;  Pbrsonal  Injuries,  13. 

1.  A  principal  has  the  right  to  come  forward  and  take  the  benefit  of 
a  contract  entered  into  by  his  agent  in  his  own  name  for  the  former's 
benefit;  but  the  contract,  which  an  unknown  principal  may  assume  and 
claim  the  benefit  of,  is  the  whole  contract  nmde  and  not  a  part  of  it. 
Delattars,  L.  d^  W.  R.  R.  Co.  v.   Thayer,  192 

2.  When  the  principal  discloses  himself,  he  comes  to  lifirht  charged 
with  all  that  he  has  received  from  his  agent,  as  well  as  with  the  acfs 
of  the  agent  with  third  parties.     Id..,  192 

8.  The  fact  that  the  proprietor  of  a  building  intrusted  matters  con- 
nected with  a  certain  work  to  persons  named,  is  not  of  itself  authority 
to  them  to  add  to  a  contract  made  by  him  with  third  parties.  Carson 
V.  Mitchell,  243 

4.  An  agreement  with  certain  persons  as  authorized  agents,  can  not 
bind  the  alleged  principal,  they  having  no  authority  to  bind  him. 
Id.,  243 

5.  Although  the  owner  of  land  has  placed  it  in  the  hands  of  an  agent 
for  sale,  such  act  does  not  deprive  him  of  the  right  to  sell  it  himself. 
Metzen  v.  Wyatt,  487 

6.  If  a  sale  by  an  owner  works  a  breach  of  a  contract  with  an  agent, 
an  action  by  the  latter  should  be  based  on  such  breach,  and  not  on  a 
performance  of  the  contract    Id.,  487 

7.  In  order  to  recover  commii«sions,  an  agent  must  prove  that  his 
party  was  ready,  able  and  willing  to  complete  the  purchase  upon  the 
terms  required.    Id.,  Ak^ 

APPEAL  AND  ERROR— See  Account.  1;  Attornkt  and  Cr.iKNT,   2? 

JUDOMRNTS  AND  DkCREES,  1;  PRACTICE,  25,  26,  28.  30.  43,  57. 

1.  While  it  is  a  fundamental  principle  of  law  that  no  person  shall 
be  condemned,  or  cast  in  any  litigation  without  having  had  an  oppor- 
tunity to  be  heard,  where  he  has  once  been  fairly  and  fully  heard,  the 
right  to  appeal  rests  upon  no  actual  equity,  and  the  fact  that  a  person 
should  by  some  misfortune  be  deprived  of  an  opportunity  to  take  an  ap- 
peal, is  a  matter  different  in  its  nature  from  one  where  be  was  deprived 
of  an  opportunity  to  be  heard  at  all.  Excelsior  Electric  Co.  v. 
Chicago  Waif^s  Mission,  111 

2.  Error  without  injury  is  no  ground  for  reversal.  Gordon  v. 
Gordon,  137 

3.  This  court  has  appellate  jurisdiction  only,  and  can  not  acquire 
jurisdiction  over  the  records  of  inferior  courts  by  agreement  of  parties. 
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A  stipulation  that  the  record  filed,  being  in  a  given  case  the  bill  of  ex- 
ceptions and  appeal  bond  only,  shall  constitute  the  only  record  neces- 
sary to  be  filed,  can  not  confer  jurisdiction  upon  this  court.  Sternherg 
V.  Strauss,  147 

4.  A  case  can  not  be  brought  to  this  court  under  the  Practice  Act, 
Sec.  74.  until  final  judgment  thereon  has  been  entered  in  the  court 
below.    Id.,  147 

5.  Where  a  reviewing  court  can  see  from  the  entire  case  that  an 
erroneous  or  inaccurate  instruction  given  did  not  tend  to  mislead, 
the  judgment  will  not  be  reversed.    Hale  Elevator  Co.  v.  Trude,    253 

6.  Irrelevant  remarks  by  counsel  which  have  no  influence  upon  the 
jury  in  a  given  case,  are  no  ground  for  reversal.  North  Chicago  i^tieet 
By.  Co.  V.  Cotton.  817 

7.  An  allegation  in  an  action  of  debt  upon  an  appeal  bond,  stating  that 
appellant  did  not  prosecute  his  appeal  with  effect,  without  stating  the 
facts  showing  what  beciim«^  of  the  suit,  is  insufficient  upon  demurrer; 
no  claim  for  nominal  damages  can  be  based  on  such  an  allegation. 
Daggitt  v.  MenscK  408 

8.  An  index  is  not  an  abstract.     Ward  v.  Stanley^  417 

9.  A  party  is  not  bound  to  rest  satisfied  with  any  bond,  whether 
taken  by  the  justice  or  the  clerk,  but  m.iy  have  the  amount  ascertained 
and  fixed  by  the  court  in  which  the  appeal  is  pending;  and  if  the  appel- 
lant will  not  file  a  bond  of  the  amount  so  fixed  the  appeal  will  be  dip- 
missed.     Fairhank  v.  Streetet\  434 

10.  In  the  case  presented,  this  court  holds  that  the  fact  that  the 
court  did  not  enter  a  default  against  a  person  named  is  not  an  error  of 
which  she  can  complain,  and  that  the  allowing  or  ruling  her  to 
answer,  or  the  filing  by  her  of  an  answer,  did  not  operate  to  vacate  the 
reference  to  the  master  or  his  report  or  the  evidence  previously  taken 
by  him.     IgJehart  v.  Miller,  4b9 

11.  A  bill  of  exceptions  must  be  signed  and  sealed.  Cline  v.  T.,  St. 
L.  d^K.  C.  R.  R.  Co.,  516 

Vi.  Unless  there  is  a  bill  of  exceptions  embodying  the  rulings  of  the 
court,  and  all  the  evidence  introduced  on  a  given  trial,  and  the  motion 
for  a  new  trial,  together  with  the  exceptions  to  rulings  of  the  court, 
this  court  can  not  consider  a  given  appeal.    Id.,  516 

18.  Where  in  a  given  case  there  was  no  error  in  the  rulings  of  the 
trial  court,  and  no  erroneous  instructions  were  given,  and  the  evidence 
was  conflicting  upon  the  material  questions  in  the  case,  the  verdict  of 
the  jury  must  prevail.     Horn  v.  Thimmig,  525 

14.  This  court  dismisses  the  appeal  in  the  case  presented,  for  the 
reason  that  no  transcript  of  the  record  of  any  judgment  by  the  trial 
court  appears  in  the  record  herein.     Launtz  v.  Heller,  528 

15.  Where  the  evidence  in  a  given  case  is  conflicting,  questions  of 
fact  are  for  the  jury,  and  their  verdict  can  not  be  disturbed,  there  beiqg 
sufficient  evidence  to  sustain  it.     Gilmore  v.  Litzelman,  541 

16.  The  appeal  in  the  case  is  dismissed,  there  being  no  authenticatpd 
copy  of  the  record  of  a  final  judgment  filed  in  the  case  as  required  by 
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Sec.  72,  Chap.  110,  Starr  &  C.  111.  Statu.    Alton  Lime  dt  Cement  Co.  t. 
Calvey,  597 

17.  This  court  can  not  consider  alleged  errors  not  incorporated  in 
the  record.    Barbour  y.  Perry ^  613 

18.  There  being  no  doubt  as  to  the  facts,  and  the  legal  right  of  the 
appellee  to  recover  being  clear,  it  is  unnecessary  for  this  court  to 
examine  the  instructions.    Piano  Mfg.  Co,  ▼•  Parmenter^  635 

ARBITRATION^— See  Contracts.  4. 

1.  Parties  are  not  bound  where  an  arbitrator  empowered  to  act  in  a 
given  case  declines  to  do  sa  Michigan  Avenue  Methodist  Episcopal 
Church  y.  Hear  son,  89 

ATTACHMENT— See  Banks,  1;  GABNiBHicraT,  1. 

1.  An  attachment  suit  being  in  aid,  the  defense  to  it  and  the  prin- 
cipal action  are  to  be  made  concurrently,  and  not  the  latter  after  the 
failure  of  the  former,  as  in  original  attachments  under  Sec  27  of  the 
Attachment  Act.     Leopold  y.  Steel,  17 

2.  TbiR  court  holds,  in  the  case  presented,  that  a  judgment  against  a 
certain  defendant  was  premature;  that  the  same  is  a  unit  and  must  be 
reversed  as  to  all,  and  that  the  error  in  rendering  thereof  was  not 
waived  by  dpclining  the  offer  of  the  court  to  let  said  defendant  in  on 
an  affidavit  of  defense,  and  that  she  had  a  legal  right  to  defend  without 
terms.     Id.,  17 

8.  A  non-resident  natural  or  artificial  person  is  liable  to  attach- 
ment proceedings  begun  in  this  State.     Wahaeh  R.  R.  Co,  v.  Dougan, 

543 

4.  If  a  given  attachment  from  any  reason  loses  its  vitality  and  is 
unable  longer  to  hold  the  property,  its  usefulness  is  gone,  and  it  will  no 
longer  avail  the  attaching  creditor  or  others  relying  upon  Sec  87  of 
the  Attachment  Act.     Paltzer  v.  Nat,  Bank  of  III.,  443 

5.  In  the  case  presented,  this  court  holds  that  the  fact  that  parties 
named,  for  their  own  benefit,  obtained  control  of  the  first  attachment 
and  dismiRsed  it,  did  not  continue  the  lien  which  was  created  thereby, 
for  the  benefit  of  creditors  in  a  later  attachment,    /d.,  443 

ATTORNEY  AND  CLIENT. 

1.  In  an  action  brought  by  attorneys  to  recover  upon  a  written  con- 
tract i providing  for  their  compensation  for  services  rendered,  it  is 
improper  to  allow  evidence  to  be  introduced  upon  the  part  of  the 
defendant  going  to  show  that  other  attorneys  gave  their  professional 
attention  to  the  same  matter  in  his  behalf,  it  not  appearing  that  the 
labors  of  the  plaintiffs  were  thereby  lightened.  Hutchinson  v.  Dun^ 
ham,  107 

2.  Upon  a  petition  filed  by  an  attorney  for  the  enforcement  of  an 
alleged  agreement  by  certain  heirs  that  for  services  rendered  he  should 
receive  an  heir*8  share  of  a  sum  accepted  by  way  of  compromise,  the 
defendants  contending  that  the  agreement  was  for  a  reasonable  com 
pensation,  this  court  holds  that  the  finding  of  the  chancellor  on  the 
facts  is  binding  on  this  court;  that  a  court  of  law  but  not  of  chancery  is 
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open  to  the  petitioner  in  which  to  recover  a  reasonable  compensation; 
and  declines,  the  evidence  beintf  conflicting;,  to  interfere  with  the 
decree  dismissing  the  same.    Story  v.  Hull,  109 

8.  The  improper  concealment  of  facts  by  an  attorney  will  vitiate  a 
transaction  in  which  he  obtains  the  subject  of  a  controversy  for  his  own 
benefit,  as  much  as  misrepresentation  or  actual  fraud.  Sutherland  v. 
Beeve,  295 

4.  A  solicitor  can  not '  secretly  purcha<te  the  subject-matter  of  a 
given  litigation  or  any  interest  therein,  and  hold  it  adversely  to  his 
client     Sutherland  v.  Reeve^  295 

5.  If  he  does  so  purchase  he  will  be  held  to  be  a  trustee  for  his 
client  as  to  the  property  or  interest  so  purchased.  Such  purchase  is 
against  public  policy.    Id.,  295 

BANKS. 

1.  This  court  affirms,  in  the  case  presented,  the  judgment  of  the 
trial  court  quashing  an  attachment  issued  by  a  court  of  this  State 
against  the  property  of  a  solvent  national  bank  located  in  another  State. 
McDonald  v.  First  Nat  Bank  qf  Marquette,  868 

2.  In  an  action  brought  to  recover  an  amount  alleged  to  be  deposited 
with  and  due  from  a  private  banker,  the  defendant  contending  that 
the  greater  portion  thereof  had  been  paid  out  for  the  plaintiff  in  the 
purchase  of  certain  stock,  and  that  the  same  had  been  properly  charged 
to  him,  the  evidence  being  sharply  conflicting,  this  court  declines,  in 
view  of  the  evidence,  to  interfere  with  the  judgment  for  the  plaintiff. 
Horn  V.  Thimmig,  525 

BILLS  OF  EX<  EPTION— See  Appeal  and  Euror.  11,  12;  Dhpositions, 
1;  Practice,  24,  87,  88. 

BONDS — See  Appeal  and  Error,  9;  Forcible  Detainer,  7,  8;  Judg- 
ments AND  Decrees,  4.  5;  Principal  and  Surbtt. 

BROKERS— See  Mijnicipal  Corporations,  10. 

CARRIERS— See  Railroads. 

1.  Where  a  piirty  ships  goods  which  he  intends  to  deliver  under  a 
previous  contract,  but  takes  the  bill  of  lading  to  his  own  order,  the 
delivery  of  the  goods  to  the  carrier  will  not  be  held  to  be  a  delivery  to 
the  person  to  whom  the  goods  are  contracted,  for  by  taking  the  bill  of 
lading  to  his  own  order,  the  shipper  reserves  to  himself  the  power  of 
disposing  of  the  property.  /.  C.  R.  R.  Co.  v.  Southern  Bank  qf 
Georgia,  287 

2.  When  the  property  is  in  the  hands  of  the  carrier,  the  bill  of 
lading  shows  to  whom  he  is  to  deliver  it.  The  delivery  of  the  bill  of 
lading,  properly  indorsed,  is  tantamount  to  the  actual  delivery  of  the 
goods  described  in  it.    Id,,  287 

8.  The  fact  that  a  bill  of  lading  contains  a  direction  to  notify  a  per- 
son named  of  the  arrival  of  the  goods  in  question,  is  no  indication  that 
he  has  any  interest  in  the  same,  nor  is  it  enough  to  put  a  person  dealing 
with  the  bill  of  lading  on  inquiry.    Id.,  287 

4.    In  the  case  presented,  this  court  affirms  a  judgment  for  910,000 
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for  the  plaintiff,  for  injary  to  a  consign nieDt  of  cherries,  arising  tbrongh 
the  failure  of  the  defendant  to  keep  the  cars  chartered  by  the  plaintiff  at 
a  temperature  named.  Perishable  Freight  Transpuriaticn  Co.  t. 
O'Neill,  423 

CERTIGRARL 

1.  Where  one  knows  the  facts  as  they  are,  or  fails  to  tnow  them  by 
reason  of  bis  own  lack  of  diligence,  he  may  be  required  to  show  that  it 
was  impossible  or  physically  out  of  his  power  to  take  an  appeal  in  the 
ordinary  way,  before  he  will  be  entitled  to  a  certiorari;  but  when  one 
without  negligence  on  his  part,  is  without  knowledge  of  the  judgment 
from  which  be  would  appeal,  the  conditions  do  not  exist  which  require 
him  to  use  extraordinary  diligence  to  perfect  the  appeal.  AfcDufiald  v. 
Williams,  378 

COMMISSION  MERCHANTS. 

1.  A  request  complied  with,  to  make  an  advance  upon  goods  con- 
signed for  sale,  whether  such  request  be  accompanied  by  a  draft  for 
such  advance  or  not,  implies  a  promise  to  made  good  the  deficiency,  if 
the  proceeds  are  not  enough  to  reimburse  the  consignee.  Hart  v. 
Otis,  431 

CONFLICT  OF  LAWS— See  Personal  Injuries,  7,  8,  9, 10,  11. 

CONSPIRACY. 

1 .  This  court  declines  to  interfere  with  a  verdict  finding  the  defend- 
ant in  the  case  presented,  guilty  of  conspiracy  to  pack  a  jury  favorable 
to  the  defendants,  on  the  trial  of  a  cause  named.     O^Donnell  v.  People^ 

23 
CONTEMPT. 

1.  An  attachment  for  contempt  consisting  of  disobedience  to  an 
order  to  pay  money,  is  looked  upon  as  acivil  execution  for  (he  benefit  of 
the  injured  party,  though  carried  on  in  the  shape  of  a  crimimil  process 
for  a  contempt  of  the  authority  of  the  court.     Steames  v.  Joy,        157 

2.  Upon  an  appeal  from  an  order  of  court,  fining  a  person  named 
for  contempt  in  failing  to  appear  before  a  master  in  chancery  and  sub- 

.  mit  to  an  examination  in  accordance  with  its  order,  this  court  holds 
that  it  was  the  duty  of  the  trial  court  to  adopt  such  measures  as  would 
prevent  the  dissipation  of  the  assets  in  question  and  bring  them  under 
its  control,  and  declines  to  interfere  therewith.    Leopold  v.  People, 

293 
CONTRACTS— See  Commission  Merchants,  1. 

1.  To  be  within  the  statute  of  frauds  it  is  sufficient  that  the  promise 
is  in  writing,  but  the  promise  and  writing  need  not  be  contempora- 
neous.    Iffgraham  v.  Strong,  46 

2.  Where  an  enumeration  of  specific  matters  is  followed  in  a  con- 
tract by  general  words  or  phrases,  the  latter  are  held  to  refer  to  the 
same  kind  of  things  or  matters  as  those  specified.  Michigan  Are.  M. 
E.  Chut  eh  v.  Hearsott,  89 

3.  Where  no  time  is  fixed  by  a  building  contract,  within  which  cer- 
tain work  is  to  be  finished,  it  is  implied  that  it  shall  be  done  within  a 


Index.  669 

CONTRACTS.    Continued. 

reasoDal)le  time,  and  that  the  owner  will  so  arrange  with  reference  to 
other  work,  that  the  contractor  therefor  may  complete  it  within  rach 
reasonable  time.    Id.,  89 

4.  In  an  action  brought  by  a  bnildinff  contractor  to  recover  a  balance 
claimed'  to  be  due  and  damages  alleged  to  have  been  sustained  on 
account  of  delays  arising  through  the  defendant's  negligence,  the  latter 
contending  that  the  architect  employed  was  the  final  arbiter  between 
the  parties  on  all  questions  of  dispute,  and  that  his  certificate  as  to 
amount  due  for  work,  as  well  as  for  damages,  is  conclusive,  this  court 
holds,  in  view  of  the  evidence,  that  he  had  no  authority  to  determine  the 
claim  for  damages  becaune  of  delay;  that  the  trial  court  was  warranted 
in  finding  ^hat  he  refused  to  consider  the  question,  on  the  ground  that 
it  was  outside  his  jurisdiction,  and  declines  to  interfere  with  the  judg- 
ment for  the  plaintiff.4.    Id,,  89 

5.  The  question  for  determination  in  respect  to  contracts  in  restraint 
of  trade  is,  whether  the  restraint  is  such  only  as  to  afford  a  fair  protec- 
tion to  the  interests  of  the  parties  in  favor  of  whom  it  is  given,  or  so 
large  as  to  interfere  with  the  interests  of  the  public;  for  whatever  is 
injurious  to  the  interests  of  the  latter  is  void  on  the  ground  of  public 
policy.    Moore  v.  Bennett^  .  164 

6.  An  agreement  which  in  its  object  or  necessary  operation  tends  to 
diminish  competition,  as  to  anything  the  public  have  for  sale,  or  it  itf 
necessary  the  public  should  use,  is  void.    Jd.,  164 

7.  An  agreement  between  the  members  of  an  association  composed 
of  stenographers,  that  a  certain  schedule  of  prices  should  be  charged 
by  them,  and  providing  that  no  member  thereof  should  underbid 
another,  is  against  public  policy  and  void.  The  law  will  not  enforce 
any  such  undertaking.    Id,,  164 

8.  In  an  action  brought  to  recover  from  a  hotel  company  the  amount 
subscribed  by  it  in  aid  of  a  given  enterprise,  the  defense  being  that  the 
subscription  was  ultra  vires,  and  accord  and  satisfaction,  this  court 
declines,  in  view  of  the  evidence,  to  interfere  with  the  judgment  for  the 
plaintiff.  Bichelieu  Hotel  Co.  v.  International  Military  Encamp- 
ment Co.,  268 

9.  In  construing  contracts,  the  intention  of  the  parties  is  to  be  ascer- 
tained, if  possible,  from  the  terms  of  the  Instrument.  Fougnef*  v. 
First  Nat.  Bank  of  Chicago,  202 

10.  The  fact  that  under  the  terms  of  a  given  contract,  one  of  the 
parties  thereto  is  to  be  compensated  by  a  share  of  the  profits  in  the  pro- 
portion of  said  sum  to  the  total  investment,  is  not  conclusive  of  a  part- 
nership, though  standing  alone  indicates  a  partnership.    Id.,  202 

11.  Where  the  terms  used  in  a  written  contract  make  the  intention 
obscure  and  the  agreement  ambiguous,  it  is  competent  to  resort  to  the 
construction  that  the  parties  have  given  to  it  by  their  acts  under  it, 
and  the  understanding  that  they  have  expressed  to  each  other  and  to 
others  as  to  the  relation  existing  between  them.    Id.,  202 

12.  An  agreement  to  surrender  docs  not  amount  to  a  surrender; 
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the  act  must  accompany  the  agreement    National  Union  Buildiug 
AB8*n  v.  Bretcer,  2^23 

IS.  In  an  action  brought  to  recover  npon  a  written  contract  of 
apprenticeship,  wherein  defendants  agreed  to  teach  a  person  named  a 
certain  trade,  the  terms  of  said  contract  varying  from  the  allegations  of 
the  declaration,  thb  court  holds,  the  discontinuance  of  the  suit  as  to  a 
co-plaintiff  having  left  the  record  such  that  the  evidence  fails  to  show 
any  covenant  on  the  part  of  the  plaintiff,  that  the  judgment  against 
the  defendant  can  not  stand.    Chicago  Stove   Works  ▼.  Lalliff        249 

14.  In  an  action  brought  to  recover  a  sum  subscribed  in  aid  of  a  given 
enterprise,  the  consideration  which  supports  the  promise  is  expendi- 
ture by  the  promisee  on  the  faith  of  the  subecription.  Kinsley  v.  Inter^ 
national  Military  Encampment  Co.,  259 

15.  In  the  case  presented,  this  court  holds  that  the  amount  sub- 
scribed by  the  defendant  was  intended  for  dollars.    Id.,  259 

16.  In  actions  on  contracts,  recovery  and  judgment  must  be  against 
all  or  none  who  are  served  with  process,  or  have  appeared.  Ward  v. 
Stanley,  417 

17.  That  which  is  implied  in  an  express  contract  is  as  much  a  part 
of  it  as  what  is  expressed.    Hart  v.  Otis,  481 

18.  In  the  construction  of  written  contracts,  the  intent  of  the  par- 
ties is  to  be  arrived  at  if  possible.    Hoerath  v.  Hogan,  472 

CORPORATIONS-See  Contracts,  8;  Monopolies.  2. 

1.  Where  a  corporation  is  solvent  an  agent  or  officer  thereof  may 
deal  with  it,  it  being  represented  in  the  transaction  by  other  agents. 
Mat  son  v.  Alley,  72 

2.  Unpaid  stock  liabilities  are  assets,  and  though  a  corporation  may 
have  no  tangible  property,  it  can  not  be  said  to  be  insolvent,  where  the 
sum  remaining  unpaid  and  liable  to  call  on  its  stock,  held  by  solvent 
stockholders,  exceeds  the  amount  of  its  debts.    Id.,  72 

3.  It  catn  not  be  contended,  in  a  claim  upon  promissory  notes  given 
by  a  corporation,  that  its  officers  were  without  authority  to  execute 
them,  whore  there  is  no  attempt  to  execute  the  power  of  attorney  pur- 
porting to  authorisse  a  confession  of  judgment  thereon  against  the  cor- 
poration, it  being  authorissed  to  execute  ordinary  notes.    Id.,  72 

4.  The  fact  that  the  certificate  of  the  incorporation  of  a  corporation 
wns  not  filed  with  the  recorder  of  a  given  county  until  after  the  com- 
mencement of  a  suit  in  which  it  is  interested,  does  not  subject  the 
validity  of  its  organization  to  collateral  attacL  American  Live  Stock 
Com,  Co.  V.  Chicago  Live  Stock  Exch.,  149 

5.  A  corporation  can  not  be  made  liable  for  loss  caused  by  the  false 
representations  of  its  officers  concerning  a  matter  about  which  they  are 
not  shown,  and  can  not  be  presumed  to  have  had,  any  authority  from 
the  corporation  to  make  any  representations  whatever.  Schuhart  v. 
Chicago  Gas  Light  lit  Coke  Co.,  181 

6.  Where  a  party  to  a  suit  before  a  justice  appeals  as  a  corporation 
from  the  judgment  thereof,  no  proof  of  its  corporate  existence  other 
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thoa  that  afforded  by  its  appeal  bond,  is  necessary.     Gerlinger  v.  Lab- 
adie,  283 

COSTS. 

1.  A  court  may  properly  require  a  party  to  pay  accrued  costs  as  a 
condition  precedent  to  settinff  aside  a  judgment  by  default.  Yost  v. 
Minneapolis  Harvester  Works,  656 

CREDITORS'  BILLS. 

1.  The  appointment  of  a  receiver  pendente  lite,  u^n  a  creditor's 
bill,  rests  in  the  discretion  of  the  court.    Edwards  v.  Rodger s,        405 

2.  Judgment  having  been  obtained  against  a  debtor,  and  an  execu- 
tion having  been  returned  unsati.<;fied,  a  creditor  is  entitled  to  whatever 
relief  he  can  obtain  by  filing  a  creditor's  bill.     Id,,  405 

3.  A  party  having  the  right  to  file  a  creditor's  bill,  is  entitled  to 
support  the  same  if  he  can,  by  proof,  and  to  have  a  hearing  thereon; 
and  he  is  not  concluded  by  the  sworn  answer  of  the  defendant.    Id,^  405 

CRIMINAL  LAW— See  Conspiracy,  1;  C^ntrmpt,  1. 

1.  In  view  of  the  wording  of  the  letters  that  form  the  contract  in 
the  case  presented,  this  court  holds  that  the  plaintiff  had  an  option  only 
to  sell  the  stock  involved,  at  a  future  time,  and  that 'said  contract  is 
within  the  inhibition  of  Sec.  13  J  of  the  Criminal  Code.  Locke  v.  Totv- 
ler,  66 

DAMAGES— See  Personal  Injuries,  18;  Railroads,  24,  25. 

1.  To  warrant  a  recovery  for  special  damages,  the  particular  dam- 
age must  be  stated  in  the  declaration.  North  Chicago  Street  Bj/.  Co, 
V.  Cotton,  311 

2.  In  an  action  brought  to  recover  from  a  transportation  company 
the  loss  sustained  on  carloads  of  fruit  brought  from  a  distance  in  the  cars 
thereof,  it  is  for  the  jury  to  find  from  the  evidence  what  caused  the 
injury  to  the  fruit  and  the  damage  suffered.  Perishable  Freight 
Transportation  Co,  v.  O'Neill,  423 

8.  Only  those  damages  can  be  recovered  for  a  breach  of  contract 
that  are  the  proximate  and  natural  result  of  the  breach  and  which  may 
be  presumed  to  have  been  contemplated  by  the  parties.  Freeman  v. 
Demppey,  554 

4.  Wh  m  a  contract  provides  for  special  damages  or  is  of  a  special 
character,  and  there  is  a  breach  caused  by  the  failure  to  comply  with 
another  contract  which  is  ancillary  thereto,  in  order  to  recover  such 
special  damages  in  a  suit  for  a  breach  of  the  subordinate  contract,  the 
maker  thereof  must  have  some  notice  of  the  character  of  such  principal 
contract.     Id.,  554 

5.  In  an  action  brought  to  recover  for  the  breach  of  a  contract  for 
the  leasing  of  certain  farm  lands^  this  court  holds  that  the  amount 
awarded  to  the  plaintiffs  as  damages  is  not  shown  by  the  evidence  to 
have  been  sustained  by  them .     Lukens  v.  Beerniek,  583 

DEPOSITIONS— See  Nbgotiablb  Instrumbnts,  2. 

1.    The  reading  of  a  deposition  upon  the  trial  of  a  cause  and  the 
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incorporation  of  it  into  the  bill  of  exceptions,  prepared  for  the  purpose 
of  showing  what  took  place  upon  the  trial,  do  not  make  it  a  part  of  the 
record  which  the  court  made  upon  a  motion  to  suppress  it  some  weeks 
before.    Sehwarze  v.  Spiegel,  351 

DIVORCE. 

L  This  court  declines  to  interfere  with  a  decree  dismissing  a  bill 
filed  by  a  husband  for  a  divorce,  the  acts  upon  which  the  same  is  based 
having  occurred  in  another  Stat«.    Hiichins  v.  Hitehins,  82 

2.  This  court  does  not  favor  the  practice  of  parties  resorting  to  the 
courts  of  this  State  for  relief  in  such  cases.    Id.,  82 

'  3.  A  person  guilty  of  adultery  is  not  entitled  to  a  divorce  upon  the 
same  ground,  and  the  belief  of  such  party  in  his  own  innocence  does 
nut  change  the  legal  character  of  the  act.     Gordon  v.  Gordon,        137 

4.  Failure  to  pay  temporary  alimony  by  a  husband  pending  the 
progress  of  proceedings  for  a  divorce  instituted  by  his  wife,  will  not 
justify  the  striking  of  his  answer  from  the  files.    Id.,  187 

5.  There  is  no  presumption  that  a  married  woman,  for  a  consider- 
able number  of  years  a  wife,  is  possessed  of  property.    Ayerav.  Ayers, 

226 

6.  In  a  suit  for  divorce  on  a  bill  filed  by  a  husband,  based  upon  the 
alleged  adultery  of  his  wife,  this  court  holds  there  was  no  error  as  to 
the  award  to  the  latter  of  a  sum  named  as  solicitor's  fees,  and  declines 
to  interfere  with  the  decree  for  the  defendant    Id.,  226 

7.  Cpon  an  appeal  from  a  decree  entered  in  behalf  of  the  complain- 
ant in  a  bill  in  the  nature  of  a  bill  of  review,  filed  to  set  aside  a  former 
decree  of  divorce  obtained  by  the  defendant  against  said  complainant* 
this  court  holds,  that  in  view  of  the  evidence  the  return  upon  the  sum- 
mons in  the  original  suit,  which  from  the  recital  in  the  record  most  be 
taken  to  have  been  in  proper  form  to  show  a  good  service,  can  not  be 
impeached,  and  that  in  view  of  the  evidence  the  decree  setting  aside  the 
decree  of  divorce  can  not  be  interfered  with.    Seanlan  v.  Scanfan, 

449 

8.  Likewise  that  appellant  was  guilty  of  fraud  in  representing  to 

the  appellee  that  his  suit  would  not  be  prosecuted,  and  that  she  relied 
upon  his  representations.    Id,,  449 

DOGS. 

1.  In  an  action  brought  to  recover  for  an  injury  sustained  through 
the  bite  of  defendant's  dog,  this  court  holds,  in  view  of  the  giving  of 
an  erroneous  instruction  in  behalf  of  the  plaintiff,  that  the  judgment  in 
her  favor  can  not  stand.     Dvorak  v.  Maloch,  131 

DRAINAGE. 

1.  The  owners  of  lands  lying  within  the  boundaries  of  a  drainage 
district,  and  damaged  by  the  construction  of  the  levees  of  the  dif&trict, 
can  not  recover  therefor  from  the  district.  Bussell  dt  Allison  Drain- 
age District  v.  PinkstafF,  504 

2.  The  notice  referred  to  in  the  drainage  act,  "to  all  persons  inter- 
ested '*  to  appear  and  present  their  claims  for  damages,  applies  to  and 
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iiffects  those  owners  only  whose  lands  are  within  a  given  district. 
Drainage  Commissioners  v.  WaeJtZt  t>70 

8.  An  action  will  not  lie  to  recover  daroasreR  from  a  drainage  dis. 
trict,  for  injuries  suffered  throujrh  the  tortious  acts  of  commissioners. 
To  so  recover,  the  remedy  is  against  them  personally.    Id.,  bio 

DRAM  SHOPS. 

1.  In  an  action  under  Sec  9  of  the  dram  shop  acts  the  burden  of 
proof  is  upon  the  plaintiff  to  show  that  the  defendant  caused  the  injur> 
in  whole  or  in  part,  and  this  can  not  be  assumed  without  proof.  Wesf- 
phel  V.  Austin^  64S 

2.  To  make  a  liquor  dealer  liable  under  the  statute,  he  must  creati* 
the  very  intoxication,  habitual  or  otherwise,  from  which  the  injury  fol- 
lows. During  the  time  that  the  sales  are  going  on,  the  party  using  the 
liquor  must  be  contracting  by  the  use  of  it,  in  whole  or  in  part,  the 
disease  of  which  he  afterward  dies,     /rf.,  648 

3.  It  is  not  enough  in  such  case  to  sny  that  he  had  an  appetite 
formed  by  the  sale  of  the  liquor,  which  led  to  his  final  injury,  long  after 
the  fir&t  seller  ceased  to  sell  him  liquor.     Id*,  648 

DURESS. 

1.  In  order,  in  an  action  thereon,  to  justify  the  defense  that  the 
makers  of  a  note  were  induced  to  execute  the  simie  by  means  of  threats 
and  fears,  it  must  be  shown  that  the  threats  were  such  as  would  natu- 
rally excite  such  a  fear  as  would  overcome  the  will  of  a  person  of  ordi- 
nary courage;  and  such  fear  must  be  grounded  upon  reasonable  belief 
that  the  person  who  threatens  has  at  hand  the  means  for  carrying  his 
threat  into  present  execution.     Young  v.  Simm,  28 

2.  Where  the  party  making  the  threat  is  not,  and  is  not  represented 
to  be  in  any  position,  and  has  no  means  for  carrying  out  bis  threat 
other  than  such  as  are  possessed  by  all  members  of  the  community  — 
where  the  liberty  of  the  person  against  whom  the  threat  is  made  is  in  no 
wise  restrained,  and  the  threatener  has  made  no  complaint,  has  no  war- 
rant and  is  not  represented  to  have,  and  neither  has,  nor  appears  to  have, 
at  hand  or  within  control,  any  means  for  carrying  into  pxecution  his  an- 
nounced purpose,  mere  threats  of  arrest  do  not  constitute  duress.    Id., 

28 
EMINENT  DOMAIN— See  Municipal  Cortorations,  7. 

EQUITY— See  Practice,  4,  18,  35;  Sales,  1. 

EVIDENCE— See  Administration,  2;  Contracts,  II;  Corporations.  6; 
Husband  and  Wife,  2;  Nkootiarle  Instruments,  6;  Pleading,  13; 
Practice,  15.  16,  17.  34;  Sales,  10,  13;  Witnesses.  1. 

1.  It  is  proper  in  certain  cases  to  admit  in  evidence  statements  made 
to  commercial  agencies,  where  the  same  shed  light  upon  the  contract 
in  question.     Fougner  v.  First  Nat.  Bank  of  Chicago^  202 

2.  The  fact  that  more  is  proved  in  a  given  case  than  is  alleged,  is 
no  variance,  if  it  does  not  contradict  what  is  alleged.  Kinsley  v.  /;/- 
ternafional  Military  Encampment  Co.^  259 

8.    While  a  surgeon  may  testify  whether  external  violence,  having  a 

Vol,  XLI  43 


674  Appellate  CoufvTS  of  Illinois. 

KVIDKNCE.     Continued. 

Bpecified  effect  upon  the  person,  may  produce  a  g^tven  result,  it  is  not 
competent  for  bim  to  say  that  a  described  movement  of  a  car  and  of 
the  person  of  the  patient,  will  or  will  not  produce  that  specified  effect 
upon  hia  person.     Wabash  W,  Ry,  Co.  v.  FHedman^  270 

4.  Atl  general  ground  of  objection  to  the  admiraion  of  evidence  is 
waived  by  making  the  objection  specific.  North  Chicago  Street  By. 
Co.  V.  Cotton,  311 

EXECUTIONS. 

1.     Choses  in  actioTi  are  not  subject  to  peizure  and  pale  under  execu- 
tion.    This  is  the  common  law  rule  and  obtains  in   this  State.     Cratr- 
ford  V.  tiehmitz,  ,  357 

EXEMPTIONS. 

1.  Where  a  non-resident  debtor  is  proceeded  apminst  in  this  State, 
the  exemption  laws  of  the  State  in  which  he  resides  can  not  avail  him. 
He  is  bound  by  the  laws  of  this  State.     Wabash  R.  R.  Co,  v.  Dougan^ 

543 

2.  Residence  with  one*8  family  is  a  prerequisite  [o  the  right  to  the  ex- 
emption provided  for  in  Sec.  14,  Chap.  62,  R.  S.     /J.,  543 

FORCIBLE  DETAINER. 

1.  In  forcible  entry  and  detainer  proceedings,  the  notice  and  com- 
plaint should  describe  the  premises  properly,  instead  of  following  an 
erroneous  description  in  the  lease.  Upon  trial  it  can  be  shown  that  the 
defendant  entered  into  the  premises  under  the  lease  and  paid  rent 
therefor.     Gerlach  v.  Walsh,  S'i 

2.  Property  wrongfully  withheld  is  to  be  ascertained  by  the  judg- 
ment of  the  court,  and  restitution  thereof  enforced  by  its  process,  and 
a  judgment  should  not  be  rendered  for  the  restitution  of  premises  by 
an  impossible  description,  and  if  rendered,  can  not  stand.    /(/.,  S3 

3.  As  a  general  rule  a  tenant  can  not  deny  the  title  of  his  landlord, 
and  in  an  action  of  forcible  entry  and  detainer  the  admission  in  evi- 
dence of  a  will,  in  order  to  show  the  title  to  be  in  the  lessors,  is  im- 
proper. Such  will  would  be  irrelevant,  and  the  putting  it  in  evi- 
dence surplusage.     Grundies  v.  Kelso^  200 

4.  In  the  case  presented  it  is  held,  as  to  the  statute  of  frauds,  that 
the  estate  of  the  trustees  had  passed  to  the  appellee,  and  that  he  was  in 
privity  with  them  and  could  make  that  defense,     /rf.,  200 

5.  A  conveyance  pendente  life  by  the  plaintiff  in  an  action  of  forcible 
detainer,  does  not  affect  his  right  to  recover,  if  at  the  commencement 
of  the  suit  he  was  entitled  to  the  possession,  and  the  same  result  attends 
any  change  of  possession.     Daggitt  v.  Mensch^  403 

6.  A  party  to  a  suit  of  forcible  entry  and  detainer  before  a  justice 
may  take  his  appeal  from  the  finding  thereof,  either  by  filing  his  bond 
with  the  justice,  and  having  the  justice  approve  it,  or  by  filing  his  bond 
with  the  clerk  of  the  appellate  court,  and  having  it  approved  by  said 
clerk.  The  party  appealing,  in  order  to  have  an  appeal,  must  fi'e  his 
bond  within  five  days  from  the  rendition  of  the  judgment.  Fairbonk 
V.  Streeier,  434 
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7.  While  Sec.  19  of  the  Forcible  Detainer  Act  prescribes  the  condi- 
tions of  the  bond  where  the  defendant  api^>eal8,  a  bond  filed  within  the 
time  provided  and  approved  by  either  the  justice  or  the  clerk,  will  give 
jurisdiction  to  the  appellate  court,  even  though  it  fails  to  contain  the 
conditions  in  that  section  specified.     Id.,  484 

8.  While  a  strict  compliance  with  the  statute  as  to  the  time  within 
which  a  bond  must  be  filed,  and  as  to  the  approval  thereof,  is  required, 
the  rule  has  never  been  applied  to  defects  in  the  bond,  such  as  lack  of  a 
seal,  or  failure  to  make  it  in  sufficiently  large  penalty,  or  to  incorporate 
in  it  the  conditions  which  the  statute  directs  that  it  shall  contain.    Id., 

434 

9.  In  an  action  of  forcible  detainer  brought  to  recover  possession  of 
certain  premises  rented  to  defendant  by  a  person  named,  a  widow,  the 
plaintiff  having  received  a  sheriff's  deed  to  her  interest  therein,  she 
having  acquired  the  same  under  the  will  of  her  husband,  and  such  in- 
terest beinsr  subject  to  sale  on  judgment,  this  court  deciines  to  interfere 
with  the  judgment  for  the  plaintiff.     Sturtzum  v.  Sennott,  41>7 

FORMER  ADJUDICATION— See  Jl'Dgmknts  and  Dkcuees,  11. 

1.  When  a  party  conies  into  a  court  of  equity  asking  the  benefit  of  a 
former  judgment  or  decree  he  must  be  prepared  to  show,  if  the  case 
requires  it,  that  the  decree   was  just  and  right.    Skepard  v.  Speer, 

211 

FRAUD — See  Carriers,  4;  Contracts,  1;  Divorce,  8;  Judgments  and 
Decrees,  6;  Sales,  1,  8.  9. 

1.  A  court  of  equity  will  afford  no  relief  to  a  debtor  who  has  trans- 
ferred his  property  for  the  purpose  of  defrauding  his  creditors,  and 
pub»equently  seeks  as  against  the  transferees  to  recover  back  the  same. 
Kassing  v.  Durand^  93 

2.  No  one,  who  has  not  obtained  some  legal  hold  upon  it,  can  have 
any  legal  concern  with  any  disposition  a  debtor  may  make  of  his  prop- 
erty.    Engel  v.  Saloworif  411 

3.  The  title  of  a  fraudulent  grantee,  who  has  obtained  property 
transferred  with  intent  to  hinder  and  delay  creditors,  may  be  asserted 
against  all  persons,  except  creditors  invested  with  a  lien  by  contract  or 
by  process.    Id.,  411 

4.  A  creditor  who  can  avoid  a  transfer  of  goods  made  to  hinder  or 
delay  creditors,  is  one  to  whom  the  grantor  is  indebted  on  a  demand 
sounding  in  damages,  as  for  a  tort,  or  arising  under  a  contract;  but 
such  a  creditor  can  not  seize  his  debtor's  property,  either  in  the  hands 
of  the  debtor  himself  or  of  his  fraudulent  grantee,  merely  because  he 
has  a  demand  against  the  debtor  which  he  may  reduce  to  judgment. 
Id.,  411 

5.  The  question  of  whether  there  has  been  a  proper  or  sufficient 
tender  to  the  fraudulent  vendee  of  what  he  delivered  to  the  vendor,  to 
warrant  the  latter  in  rescinding  the  sale,  is  res  inter  alios,  when  the 
suit  is  between  the  vendor  and  a  third  person.     Id.,  411 

6.  This  court  holds  that  mere  knowledge  by  the  holder  of  warehouse 
receipts,  covering  goods  upon  which  he  had  made  advances,  that  the 
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B\\effe.d  owners  transferred  the  same  in  order  to  delay  and  defraud  their 
creditors,  would  not  charge  him  with  notice  that  they  purchased  (he 
same  fraudulently.     Id.^  411 

7.  The  true  rule  with  respect  to  notice  is,  that  the  circumstancps 
must  be  such  as  not  only  lead  to,  but  direct  the  course  of  inquiry  which, 
if  pursued,  will  end  in  the  discovery  of  the  facta,  with  notice  of  which 
one  is  to  be  charged.    Id.j  411 

8.  In  the  case  presented,  it  is  held,  in  view  of  the  evidence,  that  it 
was  incumbent  upon  the  parties  selling  the  tobiicco  in  question,  to  show 
that  it  was  purchased  by  persons  named*  fraudulently,  and  that  plaintiff 
herein,  at  the  time  he  made  the  lo<in  and  received  the  warehouse 
receipts,  knew  that  the  tobacco  had  been  so  fraudulently  purchased,  or 
that  he  had  b«>fore,  and  at  the  time  of  making  the  loan,  knowledge  of 
such  facts  and  circum<«tanoes  as  would  put  a  reasonably  prudent  man  on 
notice  that  said  goods  were  fraudulently  purchased,  or  that  the  loan  and 
transfer  of  the  receipts  was,  as  between  the  plaintiff  and  the  purchas- 
ers, a  sham,  or  merely  colorable  or  pretended  trant^action,  formal  and 
not  real  or  actual,  and  not  intended,  as  between  them<«lves,  to  pass  the 
title  to  the  money  on  the  one  hand,  or  the  warehou^^e  receipts  on  the 
other,  in  order  to  defeat  plaintiff's  title  thereunder    Id.,  411 

9.  The  placing  of  a  figure  in  a  blank  space  in  a  note  by  the  person 
in  the  rightful  possession  thereof,  thus  changing  it  from  a  non-interest 
to  an  interest-bearing  note,  amounts  to  a  fraud  and  vitiates  the  Kinie. 
Voat  V.  Minneapolis  Harvester  Works,  656 

FRAUDULENT  CONVEYANCES. 

1.  Upon  a  bill  brought  to  set  aside  conveyances  conveying  interests 
in  the  same  property  to  the  same  grantee  alleged  to  be  in  fraud  of 
creditors,  and  to  subject  said  real  estate  to  the  payment  of  certain  jutlg- 
ments,  this  court  declines  to  interfere  with  a  decree  dismissing  the  bill 
as  to  a  defendant  named,  and  setting  aside  the  deed  of  another  as 
against  the  rights  of  complainants.     Zick  v.  Guebert,  60-5 

2.  While  a  married  man,  though  in  debt,  but  in  prosperous  circum- 
stances, may,  by  voluntary  conveyance,  deed  property  to  his  wife  for 
the  purpose  of  creating  a  separate  estate  in  her  for  her  support  and 
maintenance,  to  maintain  such  conveyance  it  must  be  made  in  good 
faith,  and  without  design  or  intention  on  the  part  of  the  grant>or  (o 
hinder  or  delay  his  creditors,  and  he  must  at  the  time  of  conveying, 
retain  in  his  possession  property  sufficient  to  discharge  all  his  debts  then 
existing.     Nichols  v.  Wallace,  627 

3.  This  court  holds,  in  view  of  the  evidence,  that  the  conveyance  in 
the  case   presented,  was  fraudulent.     Id.,  '  627 

4.  Where  the  grantee  pnys  a  valuable  consideration  for  certain  prop- 
erty, if  a  part  of  the  consideration  is  'an  undertaking  and  promise  by 
the  grantee  to  support  and  take  care  of  the  grantor,  such  an  agreement 
renders  the  transfer  void,  the  crrantor  by  such  conveyance  rendering 
himself  unable  to  meet  his  legal  obligations.     Vanston  v.  Davidson, 

646 

5.  In  the  case  presented,  this  court  holds,  in  view  of  the  evidence, 
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that  proof  that  the  grantor  inquestiou  was  insolvent  at  the  end  of  three 
months  after  the  conveyance  to  his  son,  was  prima  facie  evidence  that 
he  was  insolvent  immediately  after  the  deed  was  executed,  and  declines 
to  interfere  with  the  decree  for  the  complainants.     Id,,  646 

GAMING— Sec  Municital  Corporations,  6. 

GARNISHMENT* 

1.  Shares  of  stock  owned  by  a  defendant  in  attachment  for  which 
certificates  have  not  been  issned,  may  be  reached  by  garnishment  in  the 
lands  of  the  corporation  in  question,  and  their  issuance  and  the  disposi- 
tion of  them  controlled  by  a  given  court.  Illinois  Anglo-American 
Storage  Battery  Co,  v.  Long,  833 

2.  The  garnishee  in  a  given  case  can  not  interpose  as  a  defense,  the 
fact  that  a  note  was  given  by  one  of  its  employes  for  a  usurious  loan. 
It  is  for  the  maker  to  do  this.     Wabash  R.  R,  Co,  v.  Dougan,         543 

GIFTS— See  Contracts.  8,  14. 

GUARANTY. 

1.  Unless  a  liability  of  a  third  party  exists  or  is  to  be  created,  there 
can  not  be  an  agreement  to  answer  for  the  debt,  default  or  miscarriage 
of  another.    Ingrahatn  v.  Strong,  46 

2.  In  an  action  upon  a  written  guaranty  of  the  payment  of  rent,  no 
bill  of  particulars  need  be  filed,  and  the  fact  that  in  a  given  case  the 
judgment  exceeds  in  amount  the  claim  set  out  in  such  bill,  can  cut  no 
figure,  the  same  being  surplusage,  the  amount  being  within  the  ad 
damnum.     Clark  v.  Ford,  199 

3.  While  a  surety's  liability  will  be  strictly  construed,  strictness  can 
not  be  carried  to  such  a  degree  as  to  create  defenses  for  the  guarantor 
when  none  in  fact  exist.     Wilson  v.  Lindner,  239 

4.  This  court  affirms,  in  view  of  the  evidence,  the  judgment  for  the 
plaintiff  in  an  action  brought  to  recover  for  a  bill  of  goods  sold  and 
delivered  by  plaintiff  to  persons  named,  in  reliance  upon  a  certain 
guaranty  in  writing.     Id.f  239 

5.  In  an  action  brought  against  a  guarantor  of  a  note  given  to  secure 
the  payment  for  a  harvester  machine  sold  to  the  maker  of  the  note, 
held,  that  as  the  evidence  showed  that  the  claim  had  been  settled  with 
the  principal  debtor,  the  guarantor  was  thereby  released.  Piano  Mfg, 
Co.  V.  Parmenter,  635 

HUSBAND  AND  WIFE. 

1,  By  the  common  law,  the  income  of  a  wife^s  real  estate  and  all  her 
personal  property,  except  choses  in  action  not  reduced  to  possession  by 
the  husband,  belongs  to  the  husband  absolutely,  even  though  it  continues 
in  the  possession  of  the  wife  ;  such  property  is  regarded  in  law  as  his 
and  under  his  control,  and  subject  to  his  absolute  disposal.  Lipe  v. 
McClery,  69 

2.  Ttie  common  law  rule  is  presumed  to  be  the  controlling  rnle  in 
every  State  where  it  is  not  shown  that  a  married  woman  statute  is  in 
existence,    id.,  59 
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IXJUNlTIONS. 

1.  A  court  of  equity  can  not  compel  one  man  or  a  number  of  men  to 
deal  with  another,  either  by  direct  commandment  or  by  enjoining-,  sev- 
eral agreeing;  amonjs^  themselves  with  whom  they  will  deal.  Am.  Lice 
Stork  Com,  Co.  y.  Chicago  Lire  Stock  Exchange^  149 

2.  Nor  force  a  member  upon  a  voluntary  association.     Id.,  149 

INSOLVENCY— See  Corporatioxs,  2:  Fraudttt.knt  Conveyances,  2,  3, 
5;  JuKisDiCTiON.  5;  Partnership,  4;  Rkplrvin,  1,  2. 

1.  Upon  a  petition  praying-  that  the  receiver  of  an  insolvent  be 
ordered  to  pay  a  ctrtain  sum  from  funds  in  his  hands,  on  the  theory 
thiit  the  sum  in  question  was  no  part  of  the  fund  to  be  distributed  to 
creditors,  but  was  a  trust  fund,  this  court  holds,  that  notwitb^tandinj? 
the  fact  that  the  identity  thereof  is  ffone,  that  the  order  directing  such 
payment  must  be  affirmed.     Wetherell  v.  O'Briepi,  142 

2.  A  transfer  of  property  and  choses  in  action  by  an  insolvent  to  bis 
creditor  direct,  for  the  purpose  of  securing  or  providing  the  means  of 
payment  of  that  creditor,  and  of  that  creditor  only,  is  not  a  voluntary 
assignment  for  the  benefit  of  creditors,  under  the  act  of  May  22,  1877. 
First  Art/.  Bk.  of  Chicago  v.  North  Wisconsin  Lumber  Co.,  383 

3.  All  charges  of  fraud  and  collusion  are  foreign  to  the  jurisdiction 
of  the  County  Court.     It  has  no  general  equity  powers.     Id.,  383 

4.  It  matters  not  what  a  given  transaction  between  ^n  insolvent  and 
.  a  party  nani'»d  may  be,  if  it  is  not  what  the  statute  provides  for  as  a 

voluntary  iissignment  for  the  benefit  of  creditors.  If  creditors  wifsh  to 
attack  it,  they  must  go  elsewhere  than  to  the  County  Court,  unless,  if  they 
choose  to  risk  an  attachment  of  the  property  transferred,  or  proceed  by 
garnis'hment,  they  may  resort  to  that  court  in  the  exercise  of  its  ordi- 
nary jurisdiction  at  law,  for  amounts  not  exceeding  91.000.    Id.,      383 

INSTRUCT iONS— See  Appkal  and  Error,  5,  13;  Dogs,  1;  Personal  In- 
juries, 19,  22;  Practice,  9;  Haiijioads,  14. 

1.  Instructions  should  be  concise,  and  briefly  present  the  point  of 
law  alone  on  which  the  party  relies.  All  uselef^s  circumlocution  and 
surplusage  should  be  omitted.     Hutchinson  r.  Dunham,  107 

2.  In  an  action  to  recover  upon  a  contract  of  service  in  writing,  the 
question  a«t  to  what  the  plaintiff  was  employed  to  do,  should  not  be  left 
by  instructions,  hypothetical ly,  to  the  jury.     Id.,  107 

3.  This  court  declines  to  pass  upon  the  instructions  in  the  case  pre- 
sented, it  not  appearing  in  whose  behalf  they  were  offered.  Neufeld 
V.  liodinienski,  144 

4.  An  instruction  amounting  to  the  assertion  that,  however  careless 
or  reckless  the  plaintiff  may  have  been,  reliance  by  him  upon  a  state- 
ment of  a  superior  servant  as  to  the  condition  of  that  portion  of  given 
premises  subsequently  causing  him  personal  injury,  excused  such  con- 
duct, should  not  be  given.  Chicago  Consolidated  Bottling  Co.  v. 
Mitfon,  154 

5.  Where  there  is  no  evidence  from  which  the  minimum  require- 


Index.  679 

INSTRUCTIONS.     Continued, 

uient  of  an  instruction  can  be  found,  it  can  do  no  harm  in  fact  to  max- 
imize the  requirement.     Ilale  Elevator  Co,  v.  Trude^  253 

6.  An  instruction  in  behalf  of  the  defendant  in  a  personal  injury 
case,  should  not  aver  that  **  if  you  find  from  the  evidence  that  decoasnd 
teas  killed  hy  and  through  hin  own  negligence  and  not  the  neglige hce 
of  the  defendant,  as  charged  in  the  plaintiff's  declaration,  then  your 
verdict  must  be  for  the  defendant.**     /rf.,  .  253 

7.  This  court  holds  as  erroneous,  thegivin&r  of  an  instruction  setting 
forth  that  the  engineer  and  fireman  were  personally  liable  to  the  de- 
fendant for  any  negligence  which  the  jury  should  believe  was  committed 
by  them  at  the  time  of  the  accident,  and  for  all  damages,  if  any,  to  be 
allowed  by  the  jury  on  account  thereof.    Pennsylvania  Co,  v.   Keane, 

317 

8.  A  party  who  has  encouraged  the  court  to  give  an  instruction 
wrong  in  principle  can  not  be  heard  to  complain,  and  the  principle  is 
as  applicable  to  expreps  or  implied  assumptions  of  fact,  as  to  rules  of 
law.     Chicago  Anderson  Pressed  Brick  Co.  v.  Beininger,  824 

9.  A  court  can  not  instruct  who  to  believe  and  who  to  disbelieve. 
There  is  no  artificial  rule  of  belief  to  control  the  minds  pf  a  jury.  Penn- 
ayhania  Co.  v.  Versten,  345 

10.  In  an  action  brought  to  recover  for  a  personal  iniury  alleged  to 
have  occurred  tbrough  tbe  negligence  of  defendant,  a  railroad  company, 
this  court  holds,  in  view  of  the  giving  of  an  erroneous  instruction  touch- 
ing the  alleged  receipt,'^ by  the  plaintiff,  of  a  certain  sum,  in  full,  for 
the  injuries  suffered  by  him  from  one  or  more  road«  named,  that  the 
judj^ment  in  its  favor  can  not  stand.  Wagner  v.  Union  Stock  Yards 
c0  Transit  Co.,  408 

11.  A  party  can  not  assign  as  error  the  giving  of  an  instruction 
in  his  behalf.     C.  P,  d^  St.  L.  By.  Co.  v.  Leah,  584 

12.  An  instruction  not  based  upon  evidence  adduced  should  be  re- 
fused.    St,  Louis  A,  <t  T.  H.  R  R,  Co-  v.  Nelson,  606 

INSURANCE. 

1.  Upon  a  bill  filed  by  the  mother  of  a  deceased  member  of  a 
mutual  benefit  association  to  prevent  the  same  from  paying  over  to  the 
atfianced  of  deceased,  the  amount  called  for  by  its  certificate,  this  court 
holds,  it  clearly  appearing  that  the  decaased  intended  th.it  the  latter 
should  have  the  same  in  case  of  his  d^ath,  and  further  that  the  policy 
was,  according  to  the  rules  of  the  association,  properly  made  payable  to 
her,  that  the  decree  in  her  favor  must  be  atfirmed.     Kinney  v.  Dodd,  49 

2.  Where,  in  a  given  case,  property  is  insured  asrainst  fire  but  not 
against  explosions,  recovery  may  not  be  had  for  injury  arising  from  an 
explosion,  althouarh  the  same  was  caused  by  fire.  Miller  v.  London  dt 
Lancashire  Fire  Ins.  Co.,  395 

3.  A  substantial  departure  from  the  truth  in  answering  questions 
Bet  out  in  an  application  for  life  insurance,  made  by  a'ssured,  will  avoid 
the  policy  issued  thereon.  Prudential  Lis.  Co.  of  America  v.  Fred- 
ericks, 419 

4.  It  is  only  by  adopting  a  policy  for  life  insurance  issued  to  a 
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dece&Hed  person  that  bis  administraf  or  faai  any  standing  in  an  action 
brought  to  recover  thereon,  and  such  adoption  necessarily  embraces  all 
the  terniR  of  the  policy.     Id.,  419 

5.  Where  there  i^  no  application,  and  no  knowledge  upon  the  part 
of  the  insurer  or  its  Hgent  of  the  exiHtence  of  thin^srs  which  the  policy 
declares  »hall  render  it  void,  the  insured  is  bound  by  the  conditions  of 
the  policy  w^ich  he  uccipts.  The  fact  that  the  insurance  is  solicited 
by  an  ag^ont.  and  no  represf^nbitions  are  mode,  can  not  do  away  with  a 
condition  in  the  policy.     DtrelJing  House  Ins.  Co.  v.  Rnynolds,      427 

6.  In  an  action  brouebt  by  a  widow  to  recover  an  amount  claimed 
to  be  due  from  a  mutual  benefit  association  throug-h  the  death  of  her 
huiiband,  an  alleged  member  thereof,  this  court  hulds,  in  view  o:  the 
evidence,  that  dec»»iused  was  propt»rly  expt^Ued  tlierefrom  for  noR-p;iy- 
ment  of  dues,  and  that  the  judgment  for  the  plaintiff  can  not  stand. 
Gross- lA>ge  v.  Laercher*  462 

7.  An  insurance  broker  may  be  for  certain  purposes  and  at  certain 
times  an  ** agent,*' but  an  insurance  B^eni  representing  corporations 
^nga^^il  solely  in  insurance  bu^^ine^s.  can  not  be  an  insurance  brok^T  or 
act  as  such.     Mc Kinney  v.  City  of  Alton,  508 

INTKRtlST — See  Nkootiable  Instkumests,  5. 

JUDGMENTS  AND   DE(  KKKS-S.>e  Account,  2. 

1.  Uix)n  an  appeal  from  a  judgment  rendered  in  the  County  Court 
upon  a  trial  of  right  of  property  in  favor  of  one  who  claimed  certain 
property  levied  upon  by  the  sheriff  by  virtue  of  an  execution  in  favor 
of  plaintiff,  this  court  holds  that  the  same  must  be  dismi^'sed  owing  to 
the  failure  to  observe  the  provisions  of  Sec.  11,  Chap.  77.  St2Lrr  &  C. 
III.  Stats.     McGowan  v.  Duff,  hi 

2.  A  party  to  a  given  suit  desiring  to  retain  a  judgment  entered 
therein,  loses  his  right  thereto  by  participiiting  in  another  trial.  Na- 
tional Union  Building  Ass^n  v.  Brewer,  223 

3.  A  judgment  can  not  exceed  the  amount  of  the  plaintiff's  claim 
indorsed  on  the  justicd's  snmmons  when  the  action  was  begun,  unle^^s 
the  excess  is  made  up  of  interest  accruing  after  the  date  thereof.  Bed- 
tier  V.  Darern,  245 

4.  Where  the  bill  of  exceptions  does  not  purport  to  contain  all  the 
evidence,  it  is  always  pre»<umed  that  evidence  was  introduced  which 
authorized  the  verdict.     Id.,  245 

5.  This  rule  is  applicable  when  the  bill  of  exceptions  states  the 
tendency  of  the  proof  inste.id  of  setting  forth  the  evidence;  unlpss  it  is 
stated  that  no  evidence  tending  to  support  any  other  conclusion  or 
inference  than  what  is  stated  in  the  bill  was  introduced,  the  presump- 
tion will  be  that  there  was  proof  tending  to  support  conclusions  that 
would  sustain  the  judgment.     Id.,  245 

6.  A  judgment  obtained  by  fraud  is  not  only  a  fraud  upon  the  party 
but  upon  the  court.     Sutherland  v.  Reeve,  295 

7.  While  a  partner  is  not  authorized  to  sign  the  firm  name  to  a 
power  of  attorney  to  confess  a  judgment,  a  judgment  entered  under 
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such  a  power  is  not  void,  but  voidable  only  as  to,  and  at  the  instance  of 
bim  whose  name  has  thus  been  unwarrantably  made  use  of.  Uhlen- 
dorfy.  Kaufman,  373 

8.  Such  judfirment  may  be  ratiGed  by  him  either  directly  or  by 
waiving  his  right  to  object  thereto.    Id.,  373 

9.  A  party  to  a  given  suit  havinsra  right  to  have  a  certain  judgment 
set  aside  as  to  him,  without  relerence  to  the  merits,  waives  the  right  by 
pleading  thereto.     Id.,  373 

10.  Having  beard  the  justice  trying  a  given  case  announce  his  judg- 
ment after  the  hearing  of  the  evidence,  justifies  a  party  thereto  in 
relying  on  said  announcement  as  being  the  judgment,  and  there  is  no 
lack  of  diligence  iu  his  failing  to  examine  .the  wrapper  containing  the 
papers  in  the  case,  or  looking  at  the  justice's  docket  in  order  to  see  that 
the  judgment  was  minuted  and  written  in  the  docket  as  it  was  announced 
by  the  justice.     McDonald  v.  WiUiams,  878 

11.  A  judgment  against  the  plaintiff  in  an  action  brought  to  recover 
from  a  railroad  company  damages  for  injury  to  certain  property,  is  a 
bar  to  a  recovery  by  him  in  a  subsequent  suit  based  upon  Sec.  87,  Chap. 

X     114,  R.  S.     T.  H.  d'  L  U.  li,  Co,  v.  People,  513 

12.  The  judgment  oF  a  court  is  not  to  be  sought  in  the  minutes  and 
memoranda  which  the  judge  makes  upon  his  own  docket,  kept  by  him 
for  his  own  convenience,  to  see  that  the  clerk  makes  up  the  record  ac- 
curately, and  which  the  law  does  not  require  him  to  keep.  Launfz  v. 
Heller,  528 

JURISDICTION — See  Actions:  Administration,  1;  Appeal  and  Error, 
3,  4;  Insolvency,  o,  4;  Railroads,  20. 

1.  Where  a  particular  jurisdiction  is  conferred  on  an  inferior  court, 
its  decision  will  be  final,  unless  provision  is  made  by  statute  for  an  ap- 
peal, and  then  the  terms  of  the  statute  in  perfecting  the  appeal  must 
be  strictly  complied  with.     McGowan  v.  Duff,  57 

2.  While  this  court  h:i8  no  jurisdiction  where  the  validity  of  a 
statute  is  involved,  in  a  case' where  the  claim  or  defense  is  under  a 
statute,  it  must  determine  expressly  or  tacitly  whether  such  statute 
exists.     Am.  Live  Stoch  Com,  Co.  v.  Chicago  Live  Stock  Exch.,       149 

3.  As  a  general  rule  Probate  Courts  may,  in  the  adjudication  of 
matters  committed  to  their  jurisdiction,  exercise  equitiible  as  well  as 
legal  power.     Shepard  v.  Speer,  211 

4.  A  Probate  Court  is  empowered  to  undo  what  has  been  done  by 
fraud  in  the  administration  of  an  estate,  whether  it  is  in  the  procure* 
ment  of  the  allowance  of  a  claim  by  fraud,  or  in  an  order  finding  a  set- 
tlement.   Id.,  211 

5.  In  exercising  its  insolvent  jurisdiction  the  County  Court  is  clothed 
with  the  same  equitable  powers  that  the  Probate  Court  is  in  the  admin- 
istration of  estates.     Id.,  211 

6.  Where  a  defendant  in  an  action  before  a  justice  Wcos  not  served 
with  process,  and  knew  nothing  of  the  proceeding  until  after  judgment, 
the  justice  had  no  jurisdiction  to  render  the  same,  and  it  was  of  no 
effect.     Casey  v.  Curtis,  236 
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1,\CU]^< — S»ie  Actio vs  axd  Defenses,  1. 

LaXI)U)KL)  AXU  TENANT— See  Forcible  Detaijteb,  3;  ilr^iaPAL 

C'OHMIRITIOXS.  5. 

1.  Where  a  covenant  to  pay  rent  w  not  a  depeniJ'»nt  corenan*,  it  is 
nnnece*'sary  to  prove  perform.! no »  of  covenant «  made  br  tne  !  »n'l.'->r«l  in 
order  to  entitle  him  to  recover  in  an  action  for  rent.     Clnrk  r.  Ford. 

2.  The  fdilare  of  a  landlord  to  carry  oat  an  a^reenK^nt  to  repair  i«  a 
matter  of  df^fense  in  an  action  for  rent,  and  damages  ^ii^trred  l>y 
reason  thereof  may  be  recouped  therefrom,     /rf.,  199 

3.  A  tenant,  reniainin^^  in  po^^^^e^^^ion  by  con«ent  of  the  landlord 
ponding  a  treaty  for  a  leaM!,  Ciin  not  be  treated  as  a  tre«pa«ser.  bnt  the 
fnct  of  the  treaty  rebuts  the  iniplicition  that  the  landlord  elects  to 
bold  him  an  a  ten:int  upon  thf*  former  terms.     SehiHing  v.  Khiu^    209 

4.  \Vh<»re,  by  the  siRsent  of  both  landlord  and  tenant,  the  latter  ci.n- 
tinuCK  in  po'^w^Msion  after  the  expiration  of  a  given  term,  in  the  absence 
of  a  new  agreement,  the  law  will  imply  a  tacit  renewal  of  the  fcrm^'r 
one;  but  if  act^^  are  shown  which  will  euthce  to  rebut  the  implication  of 
fiuch  renewal,  the  tenant  will  be  in  rightful  po««e$»sion,  under  a  tenancy, 
Biiliject  to  be  terminated  by  thirty  diiys  notice  in  writ  in?.     Id..         209 

5.  A  per«on  in  possession  of  real  estate  under  a  written  agreement 
for  a  lease,  for  a  term  longer  than  one  year,  occupies  under  a  verbal 
leasing  within  thentatnte  of  frauds  ^n^  ^^s  tenancy  is  one  from  month 
to  month.     Blake  v.  Kurrus,  562 

LIDEL  AND  SLANDKR. 

1.  It  i^  proper,  in  an  action  for  libel,  to  refuse  an  instruction  offered 
by  the  defendant  on  the  theory  of  a  privileged  conmiunidtion,  there 
being  no  Ruob  plea  to  the  declaration,  a  plea  of  justiQcaiion  being  filed 
instead.     Gihuore  v.  LifzeJman,  '  tAi 

LICENSKS— See  MtNicrpAL  Corpokationb,  I,  ^ 

1.  A  county  clerk  in  responsible  for  the  act  of  his  deputy  in  wrong- 
fully issuing  a  marriage  license.     Ilifboldt  v.  Caraker,  595 

2.  When  a  clerk  or  his  deputy  exnmines  the  persons  proposing  to 
mnrry  as  to  their  aures,  the  clerk  will  not  be  liable,  a  license  having  b^en 
issued  through  honest  mistake.     Id.,  595 

',i.  In  an  action  to  recover  a  penalty  against  a  county  clerk  for 
■wrongfully  issuing  a  license  for  the  marriage  of  a  minor,  a  declaration 
averring  that  complainant  is  the  parent,  that  defendant  was  the  clerk 
and  issuod  a  license  to  complainant's  child,  then  being  a  minor,  with- 
out his  con»<ent,  is  enoii:/h.     Id.,  595 

LIMITATIONS—See  Plkadings,  8. 

1.  The  statute  of  limitations  in  cases  of  fraud  is  applied  in  equity 
only  by  analogy  to  the  limitations  at  law.  and  a  court  of  equity  will 
not  apply  the  statute,  where  it  would  be  inequitable  to  do  so.  Suther- 
la»d  v.  lieere,  295 

MALPRACTICE. 

1 .  A  physician  or  surgeon,  or  one  holding  himself  out  as  such,  is 
only  bound  to  exercise  ordinary  skill  and  care  in  the  treatment  of  a 
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given  aise,  aud  in  order  to  hold  him  liable   for  damajres,  it  luust  be 
Bhown  that  he  failed  to  exercise   such  skill  or  care.     Sims  v.  Parker; 

28i 

2.     The  jury  can  not  draw  the  conclupion  of  unski II fulness  from  proof 

of  the  result  of  treatment.     That  the  treatment  is  improper  must  be 

shown  by  tha  evidence,     /rf.,  284 

MASTER  AND  SERVANT. 

1.  An  employer  will  not  be  permilted  to  escape  the  consequences  of 
his  own  n^gliifence,  and  defeat  an  employe's  claim  for  reparation  for  per- 
sonal injury  suffered  thereby,  by  urginGf  against  him  his  faithful  en- 
deavor to  protect  his  employer's  property  from  a  danger  which  such 
negligence  created.     Pullman's  Palace  Car  Co.  v.  Laack^  34 

2.  An  employe  can  not  recover  for  a  personal  injury  received  in  the 
course  of  his  employment,  after  he  has  become  aware  of  the  defective 
condition  of  the  machinery  used  therein,  unless  he  has  been  induced  to 
remain  through  his  employer's  promise  to  repair.  Glass  v.  C,  li.  I.  <S: 
P.  By.  Co.,  87 

3.  Where,  in  hasty  response  to  the  command  of  a  superior  servant, 
an  employe  abandons  his  regular  work  to  add  his  strength  to  that  of 
other  employes  to  overcome  a  present  exigency,  and  is  injured,  such 
compliance  with  orders  will  not  be  held  to  be  negligence  on  his  part. 
Hale  Elevator  Co.  v.  Trude,  2:>3 

4.  It  is  the  duty  of  an  employer  upon  putting  a  j'outhful  person  to 
work  in  a  place  of  danger,  to  instruct  him  how  to  perform  the  same, 
and  to  guard  aorainst  the  danger  incident  thereto.  Chicago  Anderson 
Pressed  Brick  Co.  v.  Reininger,  324 

5.  A  caution  to  "  look  out "  or  **  be  careful  "  is  not  enough.  Id.,  324 

6.  A  youth  of  sufficient  age,  intellig»*nce  and  discretion  to  under- 
stand and  appreciate  the  risk  to  which  he  is  exposed,  if  infornjed  of 
the  dangerous  nature  of  the  work  in  which  he  is  engaged,  will  be 
presumed  to  have  assumed  the  ordinary  perils  and  huzards  of  such 
employment,  and  can  not  recover  for  an  injury  which  is  tlie  result  of 
the  ordinary  peril  and  danger  thereof.     Id.,  324 

7.  Where  a  person  knowingly  makes  use  of  an  appliance  furnished 
by  another,  containing  obvious  and  patent  defects,  he  can  not  recover 
for  injuries  caused  by  such  defects,  except  in  certain  instances  which 
are  exceptions  to  the  rule,  as  where  a  servant  has  been  induced  by  his 
master  to  believe  that  the  defects  would  be  in  a  short  time  repaired. 
WinkY.  Weiler,  836 

8.  The  relation  of  master  and  servant  ceases  after  the  business  hours 
of  a  given  day  have  passed,  the  servant  not  working  over  time,  and 
such  servant,  injured  while  alighting  from  his  master's  wagon  through 
an  alleged  defect  therein,  he  having  been  driven,  for  his  own  accommo- 
dation, after  hours,  by  a  fellow-servant,  to  a  point  near  his  home,  has 
no  better  claim  for  damtiges  against  his  master  than  a  stranger  would 
have  under  similar  circumstances.     Id.,  336 

9.  In  view  of  the  evidence,  this  court  declines  to  interfere  with  a 
verdict  for  the   plaintiff,  in  an  action  brought  to  recover  from  an 
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employer  for  personal  injuries,  allef^ed  to  have  been  occa.<;ioned  by  its 
86rvant*s  nejrl licence.     5^  Louis  Brewing  Ass'n  v.  Hamilton^  4Sl 

10.  In  an  action  brouf^bt  by  a  servant  to  recover  for  personal  inju- 
ries allef^ed  to  have  bt.»en  occasioned  by  his  employer's  near! ig-enoe  in 
sendin/;]^  him  to  work  with  a  person  ienorant  of  the  Englir.h  lang^uaire, 
this  court  holds  that  the  injury  in  question  occurred  through  plaintiff *8 
own  negligence  and  that  the  judgment  in  his  favor  can  not  stand. 
Sfchhr  Can'iage  Co,  v.  O^JSeil,  633 

MECHANIC'S  LIENS. 

1.  The  filing  of  a  statement  as  required  by  Sec.  4,  Chap.  82,  R.  S-, 
is  a  condition  precedent  to  the  right  to  a  lien,  and  a  failure  to  c>)nip)y 
with  the  requirements  of  the  statute  in  that  respect  prohibits  the 
enforcement  of  the  lien.     A.  B.  Beck  Lumber  Co.  v.  Halsey,  349 

2.  In  the  case  pre^^ented,  this  court  holds  that  the  aifidavit  filed  is 
not  a  sufficient  verification  of  the  statement  of  account  or  claim.     Id., 

849 

8.     In  the  case  presented,  this  court  holds  that  the  evidence  does  not 

justify  the  assumption  that  the  statement  referred  to  in  Sec.  35  of  the 

amendments  to  the  Mechanics*  Lien  law,  was  waived  by  the  defendant 

herein.     Floyd  v.  Bathhdge,  370 

MONOPOLIES— See  Contracts.  5,  e,  7. 

1.  A  person  exchanging  gas  stock  for  the  certificates  of  a  trust,  com- 
posed of  all  the  gas  companies  of  a  given  municipality,  with  the  under- 
standing that  such  trust  was  to  be  a  monopoly,  is  not  entitled  to  the 
return  of  such  stock,  aIthou(;h  alleging  that  the  exchange  was  induced 
through  faUe  representations.  Schubart  v.  Chicago  Gaa  Light  d-  Cok-e 
Co.,  181 

MOHTGAGKS— See  Trust  Dreds. 

1.  Upon  a  bill  in  effect  to  redeem  from  certain  mortgages,  this 
court  holds  that  the  decree  entered  thereon  is  wrong  in  permitting  re- 
demption upon  more  favorable  terms  than  the  bill  asked  for;  that  a 
cro'^s-bill  filed  by  persons  named  should  have  been  dismissed  without 
prejudice,  instead  of  for  want  of  equity;  and  reverses  the  decree  with 
directions  as  to  the  proper  course  to  pursue.     Barrett  v.  Short,  25 

2.  The  purchase  by  the  mortgagee*  under  a  second  mortgage,  of  a 
certificate  of  purchase  of  real  estate  sold  under  foreclosure  proceedings 
is  not  a  redemption  from  such  sale.  A  person  so  purchasinsr  simply 
steps  into  the  place  of  the  original  purchaser,  and  succeeds  to  his  rights 
as  such,  and  to  no  different  or  greater  rights.     Shroeder  v.  Bauer,  484 

3.  Such  purchaser  can  not  set  up  such  purchase  and  prevent  a  judg- 
ment creditor  from  redeeming  in  conformity  with  the  terms  of  the 
statute.    Id.,  484 

4.  The  fact  that  such  creditor  was  aware,  at  the  time  of  the  institu- 
tion of  proceedings  to  redeem,  of  such  purchase,  cuts  no  figure  as  to  his 
right  to  proceed.     Id,,  484 

5.  It  is  not  necessary  that  a  judgment  should  be  a  lien  against  the 
land  to  entitle  the  judgment  creditor  to  redeem.    Id.,  484 
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6.    A  party  obtaininflf  a  judi^naent  n^ifainst  tbe  estate  of  a  deceased  ppr- 

son,  wi>hit]g  to  redeem  lands  thereof  sold  under  a  dtcree  of  foreclosure, 

mufit  take  out  a  special  execution  within  seven  years  from  the  time  of 

the  rendition  of  such  judgment'  unless  revived.   Alclfwain  v.  Karstetif*, 

567 
MUNICIPAL  CORPORATIONS— See  Personal  Injuries,  23. 

1.  The  authorities  of  cities  are  vested  with  a  quasi  judicial  discre- 
tion as  to  the  improvement  of  streets,  and  courts  have  no  power  to 
order  them  to  make  all  alike,  or  to  keep  all  in  the  pame  state  of  repair. 
Hohmann  v.  City  of  Chicago,  41 

2.  There  is  no  obligation  upon  the  part  of  a  municipality  that  it  will 
not  so  alter  or  improve  its  public  ways  and  places,  or  change  the  loca- 
tion of  its  public  buildings  and  business,  that  ther(^jy  t ravel  and  custom 
may  not  be  diverted  from  premises  which,  by  reason  of  former  usa^e, 
have  long  had  the  benefit  of  the  same.    Id.,  41 

8.  A  real  estate  owner  can  recover  for  obstructions  that  impede 
access  to  his  premises,  only  when  the  same  are  of  an  extraordinary 
character,  and  which  could  not  have  been  naturally  and  reasonably  an- 
ticipated as  things  that  would  in  time  be  required.     Id.,  41 

4.  Persons  owning  property  fronting  upon  or  near  to  a  public  street 
hold  the  same  subject  to  the  right  of  the  public  to  do  in  respect  td  the 
street  all  such  things  as  are  usual  and  reasonably  necessary  in  respect  to 
such  street,  and  which  the  property  holder  may  be  fairly  said  to  have 
contemplated  when  the  street  was  opened  or  dedicated.     Id..,  41 

5.  Where  a  plaintiff  has  only  a  leasehold  interest,  the  premises  not 
being  taken,  in  order  to  recover,  it  is  necessary  for  him  to  show  that 
there  has  been  a  direct  physical  disturbance  of  some  right  which  he  had 
in  connection  with  his  property,  and  which  gave  to  it  an  additional 
▼alue.  and  by  reason  of  such  disturbance  he  has  sustained  a  special  dam- 
age in  respect  to  his  property  in  excess  of  that  sustained  by  the  public 
generally.     Id.t  41 

6.  Upon  a  prosecution  by  a  municipality  for  the  violation  of  one  of 
its  ordinances  prohibiting  book  making  and  pool  selling,  this  court  holds 
that  the  fact  that  the  ordinance  and  a  statute  of  this  State  are  alike  in 
terms,  is  an  immaterial  circumstance,  the  authority  to  pass  said  ordi- 
nance being  derived  from  the  **  Cities,  Villages  and  Towns  Act,''  but 
that  the  same  is  invalid  by  reason  of  the  proviso  thereto.  Cify  of 
Chicflffov.  Brotcnell,  70 

7.  It  is  only  where  property  is  actual'y  taken  for  public  purposes,  that 
before  taking  or  entering  upon  it,  the  value  thereof  must  be  ascertained 
and  paid  to  the  owner.  Where  there  is  merely  a  disturbance,  interference 
with  or  deprivation  of,  a  right  appertaining  to  property,  the  public 
authorities  are  not  bound  before  interfering  with  such  ri^ht,  to  ascertain 
its  value,  and  to  make  compensation.     Porkers.  City  of  Chicago.      74 

8.  This  court  affirms,  in  view  of  the  evidence,  a  decree  dismissing  a 
bill  filed,  praying,  among  other  things,  that  an  ordinance  vacating  an 
alley  be  declared  null  and  void,  and  holds  that  the  same  was  valid,  and 
that  the  complainant's  remedy  was  at  law  to  recover  damages  to  whi<h 
Bhe  is  entitled,  if  any,  arising  from  such  vacation.    Id.^  74 
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9.  The  provisions  of  the  organic  act  or  charter  by  which  a  mnnicipal 
corporation  is  created,  restrict  and  fix  the  limits  of  its  legislative 
powers.  It  can  enact  and  enforce  such  ordinances  only  as  would  be 
embraced  within  the  limits  of  the  granted  power.  Mc Kinney  y.  Ci/y  oj 
AUon,  508 

10.  The  word  "brokers"  in  Par.  91  of  Sec.  1,  Art.  6,  General  In- 
corporation  Act,  can  not  be  held  to  refer  to  or  include  **  insurance 
agents  representing  corponitions,  companies  or  associations  engaged  in 
the  insurance  business."    Id.^  508 

11.  In  the  case  presented,  this  court  holds  as  invnlid  plaintiff's 
ordinance  touching  the  licensing  of  insurance  agents.    Id.,  108 

12.  A  municipal  corporation  is  liable  to  respond  in  damages  to 
persons  injured  while  in  the  exercise  of  ordinary  care,  in  consequence 
of  its  negiigt^nce  in  prrmitting  duncrerous  obstructions  tb  remain  upon 
its  public  streets.     Vandal ia  v.  Huss,  517 

13.  Such  corporations  must  use  reasonable  care  to  keep  their  streets 
and  alleys  in  reasonably  safe  repair  and  condition  for  the  use  of  the 
public.  A  failure  to  perform  this  duty  is  negligence  for  which  an  action 
may  be  maintiiined  by  a  person  injured  thereby,  anJ  exercising  ordi- 
nary Cfire  for  his  own  safety.     Id.,  517 

14.  The  question  as  to  whether,  in  a  given  case,  an  obstruction  in  a 
highway  was  of  a  character  likely  to  frighten  gentle  horses  carefully 
driven,  is  one  of  fact,  to  be  determined  by  the  jury  from  a  considern- 
tion  of  all  the  evidence  touching  the  character,  location  and  surround- 
ings of  the  obslruction  at  the  time  of  the  accident.     Id.,  517 

15.  This  court  declines,  in  view  of  the  evidence,  to  interfere  with  a 
verdict  for  the  plaintiff  in  an  action  bronght  to  recover  from  a  munici- 
pality for  personal  injuries  alleged  to  have  been  suffered  through  its 
negligence  in  suffering  an  unguarded  hole  to  remain  open  in  one  of  its 
streets,  and  a  pile  of  shavings  to  be  thereon.    Id.,  517 

NEGLIGENCE. 

1.  Negligence  in  a  given  case  is  a  question  of  fact,  to  be  determined 
by  the  jury.     St.  Ijouis  Brewing  Ass'n  v.  Hamilton,  481 

NEGOTIABLE    INSTRUMKNTS— See     Corporations,   3;     Duress,   1; 
Fhaud,  9;  Garnishment.  2;  Partnership,  5;  Sales.  5. 

1.  Though  a  bill  of  lading  is  fraudulently  used,  a  bank  cashing  a  draft 
with  the  bill  attached  acquires  a  good  title  to  the  property  in  question. 
/.  C.  R,  i?.  Co.  V.  Southern  Bank  of  Georgia,  287 

2.  In  an  action  brought  to  recover  upon  a  promissory  note,  the 
defendant  pleading  the  general  issue,  and  specially,  breach  of  warranty 
as  to  quality,  this  court  holds  as  proper  the  allowance  in  evidence  of  a 
part  of  the  deposition  of  one  of  the  plaintiffs,  being  an  itemized  bill 
covering  the  goods  sold;  that  the  objection  that  the  same  is  not  sworn  \o 
is  not  well  taken;  and  declines  to  interfere  with  the  judgment  for  the 
plaintiffs.    Schwarzev.  Spiegel,  351 

3.  Where  instruments  to  which  one  of  several  partners  affixed  the 
firm  name  embodied  unauthorized  powers  of  attorney  to  confess  judg- 
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ment,  the  same  mayt  under  certain  circumstiincee,  be  valid  as  promis- 
sory notes  of  the  firm.     UhlevdotfY,  Kaufman,  873 

4.  A  protest  of  a  foreign  bill  must  be  made  in  order  to  charge  the 
drawer  or  indorser,  unless  some  excuse  can  be  made  for  the  omission: 
but  the  failure  to  ailec^re  protect,  in  an  action  on  a  bill,  in  only  one  of 
form;  it  can  not  be  reached  by  general  demurrer,     llart  v.  OiiSt      431 

5.  The  payment  of  interest,  or  a  part  thereof,  or  of  a  part  of  the 
principal  of  a  note*  is  not  a  consideration  that  is  Hufficient  to  support  a 
promise  to  extend  the  time  of  payment  beyond  maturity.  The  promise 
to  extend,  in  ordtr  to  be  binding  upon  the  holder  of  the  note,  and 
release  sureties  thereon  not  having  knowledge  thereof  or  consenting  to 
such  extens.on,  must  be  supported  by  a  new  consideration,  the  payment 
of  money  or  other  valuable  consideration,  not  as  a  credit  to  be  indorsed 
on  the  note,  but  given  to  the  holder  as  a  consideration  for  the  forbear- 
ance.    Edmonds  v.  Thomas,  505 

6.  In  an  action  against  the  maker  and  Fureties  upon  a  promissory 
note,  the  latter  contending  that  they  had  been  discharged  from  liability 
thereunder  by  the  extension,  for  a  valuable  consideration,  of  the  time  of 
payment  thereof,  by  the  plaintiff,  this  court  holds  as  erroneous  the 
refusal  to  give  a  certain  instruction  asked  by  the  plaintiff,  and  that  the 
judgment  against  him  can  not  stand.     7(2.,  505 

7.  In  an  action  brought  to  recover  upon  a  promissory  note,  this 
court  holds  as  erroneous  the  sustaining  of  plaintiff's  objections  to  cer- 
tain questions  asked  defendants  upon  cross-examination  touching  tho 
condition  thereof  when  executed,  they  having  been  called  as  witnesses 
by  the  plaintiff  in  its  behalf,  and  that  such  /juestions  were  proper, 
though  the  signing  of  the  note  being  proved,  would  operate  to  shift  the 
burden  of  proof  upon  the  defendants  to  show  an  alteration  therein; 
that  certiin  instructions  given  in  behalf  of  the  plaintiff  were  mislead- 
ing and  prejudicial  to  defendants,  and  that  the  judfirraent  against  them 
can  not  stand.     Yost  v.  Minneapolis  Harvester  Works,  556 

8.  A  promissory  note  may  be  given  upon  different,  distinct  and 
independent  considerations,  and  if  one  consideration  is  valid  and  the 
other  not,  there  may  be  a  recovery  pro  fauto  so  far  as  it  is  founded  on 
a  valicl  consideration.     Graves  v.  Sofford,  659 

9.  The  mere  fact  of  duty  or  moral  obligation  upon  the  part  of  the 
maker  of  a  promissory  notn,  payable  after  his  death,  will  not  alone 
enable  the  promisee  to  enforce  it.    Id.,  659 

10.  While  in  ca'^e  of  an  obligation  enforceable  at  law  to  pay  for 
services,  of  which  there  was  no  standard  of  value,  an  intestate  might 
estimate  them  at  any  sum  he  chose  where  there  is  no  such  obligation, 
such  a  note  is  a  mere  promise  of  a  gratuity,  and  not  enforceable  against 
the  estate.    Id»,  659 

11.  In  an  action  upon  such  note  it  is  proper  to  call  as  a  witness,  in 
behalf  of  the  administrator,  the  husband  of  one  of  the  heirs  of  such 
intestate.     Id.,  659 

NEWSPAPERS. 

1.    This  court  holds  that  a  weekly  publication  named,  is  a  "  news- 
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paper ''  within  the  meaning  of  Sec.  1,  Chap.  100.  R.  S.    Maass  v.  Uess, 

^■^•^ 

2.     Where  «ach  paper  is  pablijthed  by  a  corporation,  it  can,  un<l'  r 

Sec.  1,  make  a  certificate  of  the  fact  of  publi&ition  therein.     Id.,     282 

OFFICKRS-See  Rkplevin.  4. 

1.  An  officer  need  not  pay  over  money  to  pnrtief,  or  to  the  jn-^tice. 
before  the  return  day  of  his  writ.  He  may  pay  io  the  plaintiff  before 
he  makes  return  if  he  sees  fit.  but  this  is  his  privilege,  and  not  his  obli- 
gation.    McTnerney  v.   Chicago  Times  Co.,  438 

2.  If  the  return  day  of  a  writ  has  parsed  before  an  nction  is  brought 
to  recover  money  arising  from  the  pale  of  property  levied  on,  it  can  not 
be  maintained  without  a  demand  is  made  upon  the  constable  to  pay  it 
over,  or  it  is  shown   he  has  misapplied  it.     Id.,  438 

3.  A  village  supervisor  has  no  right  to  contract  as  a  public  ofBciT 
with  reference  to  the  time  of  payment  of  an  order  drawn  by  the  school 
trustees  th«^reof  upon  him.     McCracken  v.  Laralle,  '573 

4.  A  written  acceptance  upon  such  order  by  such  person*  agreeing 
to  pay  the  Rarae  "  within  a  year  from  date  **  is  a  personal  promise  and 
creates  a  personal  liability.    Id.,  573 

5.  It  is  tb^  duty  of  such  officer  to  pay  the  order  without  delay,  in 
cas^c  he  has  funds  with  which  to  do  it.     Id.,  573 

OPTIONS-See  Criminal  Law.  L 

PARTIES— See  Personal  Injuries,  7. 

PARTNERSHIP— See  Contracts,  10. 

1.  U))(>n  a  bill  filed  for  an  accounting  in  respect  to  certain  alleged 
partnership  transactions,  the  cause  being  referred  to  a  ma'^ter,  'whose 
statement  of  account  was  restated  by  the  trial  court  upon  the  hearing 
of  exceptions  to  the  master's  report,  a  decree  upon  siiid  account  as 
restated  having  been  rendered,  this  court  states  the  account  and 
reverses  the  decree,  and  remands  the  C4iu«e  with  directions  as  to  Ihe 
decree  which  should  be  entered  herein.     Smyth  v.  McKernan,         132 

2.  The  irregularity  that  one  partner  was  not  phown  a  copy  of  an 
order  of  court  upon  the  appointment  of  a  receiver  in  proceedings  insti- 
tuted by  another  partner  for  the  dissolution  of  a  partnership,  said  order 
dir«'cting  that  the  effects  of  the  firm  be  turned  over  to  the  receiver,  is 
waived,  where  no  objection  is  made  in  the  answer  of  such  person,  to 
a  rule  entered  that  he  show  cause  why  he  should  not  be  held  to  be  in 
contempt  of  court.    Stearnes  v.  Joy,  157 

8.  The  interests  of  partners  and  creditors  of  a  given  firm  as  firm 
assets,  can  not  be  diverted  by  the  collection  by  one  partner,  of  money 
due,  and  charging  the  same  to  himself,  particularly  after  a  bill  for  dis- 
solution has  been  filed.     Id.,  157 

4.  In  the  case  presented,  the  propriety  of  the  order  of  the  County 
Court  involved,  depending  upon  the  question  whether  a  partnership 
existed  between  one  of  the  defendants  and  an  insolvent  named,  this 
court  holds  that  the  agreement  considered  was  one  for  services  and  a 
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Iwuii  and  not  for  partnership.    Fougner  v.  First  Nat.  Bank  of  Chicago, 

i:02 

5.  Persons  who  enter  into  partnership  thereby  make  their  partners 
agents  to  bind  tliem  in  aU  matters  within  the  scope  of  the  partnership 
agreement,  and  while  the  confession  of  judgments  is  not  within  the 
terms  of  an  ordinary  partnership  compact,  the  making  of  promissory 
notes  is  likewise  an  agreement  extending  oi^  reducing  the  time  within 
which  a  debt  shpil  become  due  as  well  as  the  taking  up  of  old  notes 
and  the  giving  of  new  therefor.     UhUndorf  v.  Kaufmanj  873 

6.  The  withdrawal  of  one  of  several  partners  from  a  firm  and  his 
removal  from  the  State,  amounts  to  a  dissolution  of  the  firm.  Muhl- 
heim  v.  Foster^  468 

7.  In  an  action  brought  to  recover  certain  sums  alleged  to  have  been 
loaned  by  the  plaintiff  to  the  defendant,  likewise  a  sum  alleged  to  have 
been  found  due  the  plaintiff  upon  final  settlement  and  dissolution  of  a 
partnership  between  the  parties  hereto,  this  court  declinest  in  view  of 
the  evidence,  to   interfere  with  the  judgment  for  the  plaintiff.    Id., 

458 

8.  In  the  case  presented,  it  is  held:  That  the  fact  that  the  stock  of 
goods  was  consumed  by  fire,  did  not  justify  a  deduction  from  the  sum 
agreed  upon  by  the  members  of  the  firm  upon  the  dissolution  thereof, 
to  be  ptiid  to  the  retiring  member  upon  the  sale  of  the  same.    Id.,    45B 

9.  In  nn  action  brought  by  a  servant  to  recover  from  defendants  for 
services  upon  the  ground  that  they  were  partners,  he  having  been  em- 
ployed by  one  of  them,  the  point  involved  being  as  to  whether  the 
other  so  held  himself  out  to  the  world  that  one  dealing  with  the  first 
might  fairly  presume  that  a  partnership  existed,  this  court  holds  that 
the  evidence  warranted  no  such  presumption  and  declines  to  interfere 
with  the  judgment  against  the  plaintiff.    McGregor  v.  Parsons,     571 

PERSONAL    INJURIES— See  Instructions,  6;  Master  and  Servant; 
Municipal  Corporations,  12,  13,  14, 15;  Railroads. 

1.  Where  the  acts  and  events  that  intervene  between  the  first  cause 
and  a  given  injury  are  the  natural  result  of  such  first  oiuse.  and  follow 
it  in  an  immediate  and  unbroken  sequence,  such  first  cause  mu^t  be 
held  to  be  the  proximate  cause  of  the  injury.  Pullman's  Palace  Car 
Co.  V.  Laack,  84 

2.  Actions  ex  delicto  for  injuries  to  the  person  or  to  personal  prop- 
erty, are  by  the  common  law  transitory  in  their  nature,  and  the  venue 
may  be  laid  where  the  plaintiff  or  defendant  resides  at  the  time  of  insti- 
tuting the  action.     Ilanna  v.  Grand  T.  Ry.  Co.^  116 

3.  Whether  the  wrongful  or  negligent  act  causing  the  injury  is  one 
which  entitles  the  injured  person  to  an  action,  will  depend  upon  the 
law  of  the  State  or  country  in  which  the  injury  is  received.    Id.t     116 

4.  Such  injuries  as  might  be  redressed  by  action  of  the  common  law, 
will  be  redressed  by  action  in  this  State  without  proof  of  what  the  law 
of  the  State  where  the  injury  occurred  is,  it  being  presumed  that  the 
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common  law  exista  in  the  foreign  State  or  oooDtry,  nnlen  the  confraij  ^ 
is  fhown.    Id,,  116 

5.  When  the  rig'ht  to  recover  depends  upon  a  rtatnte  of  the  foreign 
State  or  coon  try.  the  action  is  not  leas  transitory  than  when  the  right 
of  action  is  given  by  the  common  law.    /<!.,  116 

6.  The  statute  of  the  foreign  State  or  country  giTing  the  riebt  of 
action*  need  not  be  precisely  and  in  all  re8|>e€ts  like  the  statute  of  the 
State  in  which  the  action  is  brought.  It  b  sufficient  if  the  policy  of  the 
two  statutes  is  simitar,  and  if  they  are  founded  upon  the  rame  princi- 
ple, and  give  substantially  the  same  right  of  action  for  the  redress  of 
similar  wrongs.    Id,*  116 

7.  It  makes  no  diiference  that  the  nominal  plaintiff  may  be  one  per- 
son in  the  State  in  which  the  action  is  given,  and  another  person  in  the 
State  in  which  the  action  is  brought,  provided  in  the  action  in  who<«- 
ever  name  it  is  to  be  maintained  is  seeking  a  similar  remedy.    Id,, 

116 

8.  The  fact  that  the  statute  of  the  foreign  State  do^'s  not  require  the 
amount  recovered  to  be  distributed,  as  is  required  b^  the  stalu'e  of  thin 
State,  cuts  no  figure,  where,  without  any  change  in  the  macMnpry  cf 
our  courts,  or  in  the  procedure  of  our  trials,  the  provisiona  of  such 
foreign  statute  may  be  carried  out.    Id,,  116 

9.  The  fuct  that  in  such  case  the  statute  of  this  State  limits  a  recovery 
to  a  certain  sum,  and  the  foreign  statute  leaves  the  umount  to  be  ^xei\ 
by  the  verdict  of  a  jury,  is  not  a  difference  that  affects  the  right  to 
prosecute  the  action.    Id,,  116 

10.  Oar  statute  does  not  limit  by  such  provision  the  right  of  recovery 
here,  upon  the  action  given  by  the  Canadian  statutes  touching  injury 
cases  arising  through  the  negligence  of  niilroad  companies.    Id,,    116 

11.  In  an  action  brought  by  an  administrator  to  recover  damRges  for 
the  killing  of  his  int estate  in  Ciinada,  through  the  alleged  negligence  of 
defendant,  a  railroad  company,  this  court  holds  that  the  Canadian  stat- 
ute giving  the  right  of  action  upon  which  recovery  is  sought  is  not 
penal;  that  such  statute  does  not  differ  so  materially  from  that  of  the 
State,  that  to  enforce  it  would  be  a  violation  of  our  own  State  policy, 
and  that  the  instruction  to  find  for  the  defendant  was  erroneous.    Id., 

116 

12.  A  person  in  control  of  prp  mises  is  responsible  for  such  defects 
in  them  as  would  be  likely  to  injure  any  one  properly  w^ing  them,  of 
which  defects  he  hud  notice,  or  in  the  exercise  of  reasonable  care  would 
have  hnd,  but  he  is  no  insurer.  The  duty  is  to  exercise  reasonable  care. 
Chicago  Consolidated  Bottling  Co,  v.  Mitton,  154 

13.  In  the  case  presented,  this  court  holds  that  responsibility,  if  any, 
for  a  statement  made  by  the  manager  of  defendant  corporation,  rested 
upon  him  and  not  upon  the  company.     Id,,  154 

14.  A  person  upon  his  own  premises  is  not  required  to  keep  watch 
lest  he  may  be  injured  by  the  acts  of  those  who  trespass  thereon.  Dun^ 
ham  Towing  dt  Wrecking  Co,  V.  Dnudelin,  17-i 

15.  The  law  do:8  not  require  a  person^  suddenly  placed  in  a  position 
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'  "  of  great  peril,  to  exercise  that  coolness  of  judgment  which,  under  other 
circumstances,  he  would  exercise,  or  which  prudent  men  ordimirily  exer- 
cise, but  takes  note  of  the  fact  that  few  persons,  when  suddenly  called 
upon  to  act  hastily,  do  not  act  less  wisely  than  they  would  have  done 
had  they  been  afforded  time  for  deliberation.     Id.,  175 

16.  A  wronf(doer,  who  placed  a  person  injured  in  a  position  of 
extreme  peril,  can  not  be  heard  to  urge,  in  an  action  brought  to  recover 
for  such  injury,  that  the  plaintiff  in  the  excitement  of  the  moment  failed 
to  do  that  which  wais  best  for  his  own  safety.     Id.,  175 

17.  In  an  action  brought  by  an  administratrix  to  recover  for  the 
death  of  her  intestate,  the  same  having  occurred,  as  alleged,  through  the 
negligence  of  a  towing  and  wrecking  company,  the  jibboom  of  a  vessel 
being  towed  by  one  of  its  tugs,  out  of  a  slip,  striking  a  scaffold  some 
distance  from  the  dock  line,  upon  which  deceased  was  at  work,  precip- 
itating him  therefrom,  this  court  declines,  in  view  of  the  evidence,  to 
interfere  with  the  judgment  for  the  plaintiff.    Id.f  175 

18.  In  assessing  (.him.iges  in  a  personal  injury  canw,  it  is  proper  for 
the  jury  to  not  only  consider  the  physical  injury  and  pain,  but  also  the 
couj^equent  mental  pain  and  pecuniary  loss.  L.  S,  dt  M,  S.  Ry>  Co.  v. 
Hundt,  220 

19.  It  is  improper  in  such  a  case  to  give  upon  the  part  of  the  defend- 
ant instructions  which  take  from  the  jury  either  the  question  of  what 
facts  were  proved  or  what  acts  were  negligence.     Id^t  220 

20.  This  court  affirms,  in  view  of  the  evidence,  a  judgment  for  the 
plaintiff  in  an  action  brought  to  recover  from  his  employer  for  personal 
injuries  alleged  to  have  occurred  through  its  negligence.    Id»t         220 

21.  This  court  di'clines  to  interfere  with  the  judgment  for  the 
defendant,  in  an  action  brought  to  recover  for  a  personal  injury,  alleged 
to  have  occurred  at  a  crossing  through  the  negligence  of  a  railroad  com- 
pany.   Benson  v.  C.  <^  N.  W.  R.  R.  Co.,  227 

22.  It  is  improper  in  a  personal  injury  case  to  give  instructions  in 
behalf  of  the  plaintiff,  setting  forth  that  damage  should  not  exceed  a 
sum  named.     Id:,  221 

23.  Where  an  action  to  recover  for  persojial  injuries  is  brought 
against  a  municipality  and  the  owner  of  the  building  in  front  of  which 
the  injury  took  place,  plaintiff  fettling  with  the  owner  after  the  bring- 
ing of  suit  and  joinder  of  issue,  to  take  advantage  of  such  settlement, 
the  same  should  have  been  brought  to  the  attention  of  the  court  by  the 
city  by  plea  ot  puisdarrien  continuance.    City  of  Chicago  v.  Babcock, 

238 

24.  An  infant  five  and  one-half  years  of  age  can  not  be  assumed  to 
have  arrived  at  years  of  discretion.    Jansen  v.  Siddah  279 

25.  Negligence  of  a  person  having  charge  of  such  infant  will  not 
affect  its  right  to  recover  for  a  personal  injury  suffered  through  the 
negligence  of  another.    Iff.,  279 

26.  In  the  case  presented,  this  court  holds  that  the  defendants  were 
under  no  duty  toward  the  plaintiff,  the  neglect  of  which  led  to  the 
injury  sustained.    Id.^  279 
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27.  Where,  in  a  personal  iojaiy  case,  the  nature  of  the  accident  as 
proved,  ii  such  as  to  raise  a  preftutuption  of  negli^nce  on  the  part  of 
the  defendant,  the  latter  can  not  defeat  a  recovery  unless  it  is  shown 
how  the  accident  happened,  and  that  it  could  not  have  been  prevented 
by  the  greatest  degree  of  diligence  practicable  under  all  the  circom- 
stances  of  the  case.     North  Chicago  Street  Ry.  Co.  ▼.  Cotton^         311 

28.  A  plaint iif  in  a  given  ca^e  is  confined  to  the  proof  of  the  speciSc 
acts  of  negligence  averred  in  his  declaration,  and  it  is  reversible  error 
to  admit  evidence  of  acts  other  than  those  alleged.    Id.,  311 

29.  In  such  case  it  is  proper  to  decline  to  allow  the  plaintiff  to  be 
cross-examined  as  to  the  condition  of  his  health  twelve  years  before  the 
accident.    7<f.,  311 

30.  In  pprHonal  injury  cases,  the  cause  of  death  is  a  fact  to  be 
found  by  the  jury — not  a  premium pf  ion  of  law  to  be  declared  by  the 
court.     East  St,  Louis  Connecting  Ry.  Co.  v.  lhcyer<,  522 

31.  In  such  cane  a  declaration  which  charges  that  plaintiff  was 
injured  by  the  negligence  of  defendant*s  servants,  without  alleging 
that  they  are  not  the  plaintiff^s  fellow-servants,  is  not  suflScient  to  sup- 
port a  verdict;  and  the  omission  to  make  such  allegation  is  not  cured 
by  verdict.    Id,,  522 

82.  In  personal  injury  cases,  evidence  as  to  precautions  taken  by  the 
defendant  after  the  injury,  should  not  ordinarily  be  admitted.  Cleve- 
land, C.,C.(t  St.  L.  Ry.  Co.  v.  Ooerr,  530 

83.  This  court  also  holds  that  the  mere  shifting  of  the  burden  of 
proving  the  want  of  reasonable  care  upon  the  part  of  the  person  killed 
upon  the  defendant,  does  not  lessen  or  affect  the  materiality  of  a  failure 
by  deceased  to  use  reasonable  care  for  her  own  safety,  under  all  the 
circumstances  of  the  case.     Id.,  590 

PLEADING — See  Account,  3;  Appbal  and  Error,  7;  Libel  awd  Slan- 
der, 1;  Ltcense,  3;  Personal  Injuries,  31;  Practice;  Principal 
AND  Surety,  1;  Replevin,  3,  5. 

1.  An  allegation  of  duty  is  Rurpl usage;  if  the  facts  stated  raise  the 
duty,  the  allegation  is  unnece»>ary;  if  they  do  not,  it  is  unavailing. 
Chicago  Consolidated  Bottling  Co.  v.  Mitton,  154 

2.  If  an  averment  in  a  declaration  is  cumulative,  and  if  either  part 
of  it  is  proved,  and  the  other  not,  and  the  part  proved  would,  if  it 
stood  alone,  be  sufficient  to  sustain  the  action,  the  failure  to  prove  the 
other  part  is  of  no  conHequence.     L.  S.  dt  M.  S,  Ry.  Co.  v.  Hundt,  220 

8.  The  defendant  in  the  case  presented  having  filed  a  special  plea 
attacking  the  consideration,  that  defense,  if  true,  being  admissible  under 
the  general  issue,  it  was  not  error  to  sustain  a  demurrer  to  the  plea, 
whether  the  same  was  good  or  bad.  Richelieu  Hotel  Co.  v.  Interna- 
tional Military  Encampment  Co.,  26S 

4.  Under  a  count  setting  forth  that  a  street  railway  company 
"  negligently  ran  and  operated  its  road  and  the  cars  propelled  thereon,** 
any  act  of  neflrligence  in  the  operation  of  the  road  would  be  admissible, 
and  issue  being  taken  upon  such  count,  it  may  be  shown  that  the  defend- 
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ant  operated  its  road  without  placing  sand  boxes  upon  its  grip  cars. 
North  Chicago  Street  Ry,  Co,  v.  Cotton,  311 

5.  Common  counts  are  appropriate  in  a  given  action,  only  when  the 
defendant  has  received,  in  some  form,  the  equivalent  of  the  money 
which  he  is  called  upon  to  pay.  When  his  obligation  to  pay  rests  only 
upon  his  non- performance  of  his  promise,  however  good  the  considera- 
tion for  the  promise,  the  declaration  must  be  special;  but  however 
special  the  contract,  not  under  seal,  if  the  plaintiff  has  performed  it, 
and  the  defendant  received  under  it  the  benefit  for  his  own  use,  in 
general,  some  common  count  will  suffice.  Zjednoczenie  r.  Sadeckij  829 

6.  An  ailegiition  of  duty  is  surplusage.  If  no  facts  from  which  the 
law  will  imply  the  duty  are  set  out,  the  allegation  will  not  help;  if 
such  facts  are  set  out,  it  is  unnecessary.  That  the  duty  arises  out  of  a 
contract  does  not  change  the  rule.    Id.,  329 

7.  Parties  must  disclose  by  their  pleadings  the  grounds  on  which 
they  are  seeking  redress.  A  want  of  allegation  to  sustain  the  relief 
sought  is  as  fatal  as  the  lack  of  proof  to  show  the  party  entitled  to  such 
relief.    Gutsch  Brewing  Co.  v.  Fiftchbeck,  400 

8.  In  an  action  brought  to  recover  moneys  alleged  to  be  due  the 
plaintiff  on  account  of  various  transactions  between  the  parties  growing 
out  of  certain  consignments  made  by  the  defendants  to  the  plaintiff,  the 

.  case  being  tried  in  the  court  below  upon  pleas  of  limitation  interposed 
by  the  defendants,  the  question  being  as  to  whether  any  count  in 
plaintiff's  declaration  showed  a  cause  of  action  upon  a  written  contract, 
the  limitation  to  which  is  ten  years,  this  court  holds  that  the  contract 
stated  in  certain  counts  was  a  written  contract,  that  the  acceptance  and 
performance  thereof  might  be  proved  by  parol,  and  that  the  pleas  of 
the  statute  being  to  the  whole  declaration,  the  demurrer  should  have 
been  sustained  even  if  certain  counts  were  bad.     Hart  v.  OtiSt        431 

9.  Where,  in  a  given  case,  one  of  the  plaintiff's  replications  was  not 
replied  to  or  traversed,  but  the  trial  was  proceeded  with  as  if  issue  had 
been  taken  thereon,  a  formal  rejoinder  is  thereby  waived.  People  ▼• 
Ward,  464 

10.  Where,  in  such  case,  the  plaintiff  desires  to  have  a  rejoinder  to 
such  replication,  he  may  obtain  a  rule  on  the  defendant,  and  on  failure 
to  comply,  have  judgment  thereon,  if  the  same  be  good.    Id.,  464 

11.  A  variance  is  a  substantial  departure  from  the  legal  effect  of  the 
instrument  sued  on.    Schott  v.  Youree,  476 

12.  A  plea  of  want  of  malice  is  different  from  a  plea  of  justification; 
a  plea  of  want  of  malice  should  plead  the  facts  and  make  the  absence  of 
malice  the  issue  as  tendered.     Gilmore  ▼.  Litzelman,  541 

13.  Proof  of  speaking  or  publishing  actionable  words  is  prima  facie 
proof  of  malice.    Id,,  541 

14.  If  the  declaration  in  a  given  case  shows  no  cause  of  action,  and 
is  so  defective  that  it  will  not  sustain  a  judgment,  a  reversal  of  a  judg- 
ment based  thereon  will  be  required,  and  such  infirmity  in  the  declara- 
tion can  be  taken  advantage  of  by  assignment  of  error,  as  well  as  by 
motion  in  arrest    Drainage  Commissioners  y.  WaeltZf  675 
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15.  A  plea  attempting  to  put  in  issne  what  the  record  was  io  the 
office  of  the  joAtice  before  whom  an  action  of  replevin  was  orifirinalljr 
brought,  the  declaration  in  an  action  of  debt  upon  the  bond  alleging 
that  the  plaintiif  in  the  replevin  suit,  upon  appeal  by  him,  submitteti  to  a 
non-sait  in  the  Circuit  Court,  a  writ  of  retomo  having  been  awarded, 
no  return  being  made,  tenders  an  immaterial  issue,  and  a  demurrf  r 
thereto  should  be  sustained.     Barbour  v.  Perry ^  613 

16.  While  in  such  case  the  exifttenoe  of  the  record  of  the  judgment 
in  the  Circuit  Court  is  material,  a  plea  attempting  to  deny  the  exist- 
ence of  records  in  it,  and  the  justice  court,  is  t)ad.     Id.,  613 

17.  In  the  case  presented,  this  court  holds  that  the  bill  in  question 
is  multifarious  and  wanting  in  equity,  and  declines  to  interfere  with  a 
decree  dismissing  the  same.  Schubart  v.  Chicago  Gas  Light  ^  Coke 
Co.,  181 

POWERS. 

1.  As  a  general  mie,  where  there  is  a  complete  execution  of  a  power 
and  something  '*  ex  abundanti "  added,  which  is  improper,  then  the 
execution  shall  be  good  and  only  the  excess  void;  but  where  there  is  not 
a  complete  execution  of  a  powt'r,  or  where  the  boundaries  between  the 
excess  and  execution  are  not  distinguishable,  it  will  be  bad.  Uhlett- 
dor/  V.  Kaufman^  373 

PRACTICE — See  Appkal  and  Error;  Certiorari;  Costs,  1;  Divorcr; 
FoitciBLR  Detainer,  6;  Ikbthuctions;  Judgment  and  Decrees,  12; 
Pleading. 

1.  Whether  a  return  of  service  on  a  defendant  in  a  given  case  was 
good  or  bad,  cuts  no  figure  where  he  appears  and  pleads.  Leopold  v. 
Steele,  17 

2.  Being  in  court  more  than  ten  days  before  the  term,  if  the  defend- 
ants wish  to  defend  the  principal  action  they  should  plead  to  it  before 
the  time  expires,    /cf .,  17 

3.  An  appearance  entered  upon  the  second  day  of  a  given  term  is 
only  equivalent  to  service  upon  that  day,  and  the  party  so  appearing  is 
not  required  to  plead  at  that  term.     Id.,  17 

4.  Where  not  regulated  by  statute,  courts  of  chancery  in  this  State 
are  to  proceed  according  to  the  general  usage  and  practice  of  courts  of 
equity,  and  that  usage  and  practice  were  always  a  decree,  when  for 
money,  primarily  enforceable  by  attachment;  courts  of  equity  added 
other  process,  used  only  if  the  attachment  failed  in  results.  National 
Park  Bank  of  N.  Y.  v.  Halle,  19 

<5.  Where  an  action  is  wrongfully  brought  against  several  persons, 
there  being  no  cause  of  action  against  one  of  them,  there  may  be  a  dis- 
continuance as  to  him,  and  the  merits  may  be  passed  upon  as  to  the 
others.     Davis  v.  Johnson,  22 

6.  In  such  case  it  is  proper  to  give  judgment  for  the  defendants 
where  such  step  is  not  taken  by  the  plaintiff.    Id.,  22 

7.  A  court  is  not  bound  to  instruct  the  plaintiff  in  such  case  as  to  the 
proper  procedure,  nor  require  him  to  do  the  proper  thing,    /d.,         22 
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8.  In  chancery  a  complainant  must  have  relief,  if  at  ail,  in  accord- 
ance with  the  nliegations  of  his  bill.     Barrett  v.  Short,  25 

9.  Minor  discrepancies,  not  chnnginjr  the  substance,  or  where  the 
relief  granted  is  leps  than  clnimed.  nia.v  be  overlooked,  but  not  to  frrant 
relief  frreater  than  the  claim;  and  when  allowable,  leave  to  uuu^iid 
should  be  obtained  and  acted  upon  to  obviate  objections  on  that  scor^; 
but  a  sworn  bill  on  which  an  injunction  issues,  is  not  amendable  as  of 
course.    Id.,  25 

10.  A  party  desiring  to  havo  the  court  in  a  given  case  review  the 
rulings  of  the  master  in  stating  the  account  therein,  must  file  objections 
to  the  master^s  report  before  it  is  returned  into  court,  in  order  that  he 
may  pass  upon  them,  and  if  he  adheres  to  hii^  report,  exceptions  corre- 
sponding to  the  objections  filed  before  the  ma<«tcr  may  be  filed  in  the 
court  and  on  the  hearing;  such  exceptions  will  enable  the  court  to  review 
the  evidence  and  the  rulings  objected  to.  Mechanics  dt  Traders'  Bldg, 
Ass'n  V.  Farmington  Savings  Bank,  82 

11.  A  court  will  not  hear  exceptions  where  there  have  been  no  objec- 
tions filed  before  the  master,  unless  the  failure  to  file  them  was  due  to 
accident  or  surprise.    Id.,  32 

12.  The  inconsistency  between  a  general  verdict  and  special  findings 
that  will  authorize  a  judgment  on  the  latter  instead  of  the  former,  must 
be  irreconcilable.  The  special  findings  must  be  of  facts  which  exclude 
every  theory  which  would  sustain  a  judgment  for  the  plaintiff.  Stein 
V.  Chicago  dt  Grand  Trunk  By.  Co.,  38 

13.  In  order  to  override  the  general  verdict  the  special  finding  must 
be  of  a  controlling  fact;  the  finding  of  a  mere  evidentiary  fact,  which 
standing  alone  or  considered  in  connection  with  other  such  facts  would 
warrant  an  inference  contrary  to  the  general  verdict,  is  not  sufiicient. 
Id.,  38 

14.  Motions  for  new  trial  and  for  judgment  non  obstante  are  incon- 
sistent with  each  other,  and  should  not  be  pending  at  the  same  time, 
and  the  proper  order  of  proceeding  is  to  submit  the  motion  for  judg- 
ment non  obstante  first;  there  b«?ing  a  motion  for  new  trial  pending,  it 
is  proper  to  withdraw  it  for  the  purpose  of  having  the  motion  for  judg- 
ment heard  and  determined,  and  such  withdrawal  will  not  l>e  treated 
as  an  abandonment  or  loss  of  the  right  to  a  new  trial.    Id  ,  38 

15.  It  is  improper  to  allow  written  evidence  of  a  damaging  char- 
acter to  go  to  the  jury  after  the  arguments  are  closed,  and  without  the 
opposite  party  having  an  opportunity  to  examine  the  same,  or  offer  any- 
thing in  explanation  or  rebuttal  thereof.     Castetl  v.  MilUson,  61 

16.  If  the  cross-examining  counsel  in  a  given  case,  after  putting  a 
paper  in  the  hands  of  a  witness,  asks  only  as  to  its  identity,  his  adver- 
sary will  have  no  right  to  see  the  same;  but  if  the  same  be  ued  for  the 
purpose  of  refreshing  the  memory  of  the  witness,  or  if  any  questions  be 
put  regarding  its  contents,  a  sight  thereof  may  then  be  demanded.    Id., 

61 

17.  The  marking  of  such  paper  as  an  exhibit  in  the  presence  of  the 
opposite  patty  by  the  stenographer  in  the  case,  does  not  operate  to 
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make  the  same  evidence,  or  to  require  the  opposite  party  to  then  enter 
an  objection  to  iU  being  so  marked.    Id.,  61 

18.  He  who  groes  into  a  court  of  equity  seeking  relief,  must  do  so 
with  clean  hand^.     Kassing  v.  Durand,  93 

19.  To  hold  that  all  orders  entered  by  the  Circuit  and  Snperior 
Courts  of  Cook  County  which  do  not  appear  in  the  Iaw  Bulletin,  and 
of  the  entry  of  which  no  previous  notice  has  been  given  the  parties,  are 
irregular  and  may  be  set  a.«ide,  would  be  error.  Excflsior  Electric 
Co.  V.  Chicago  Wait" it  Mission^  HI 

20.  While  it  is  (he  general  rule  that  when  exceptions  to  the  master's 
report  are  sustained,  the  court  should,  by  decree,  settle  the  matters 
involved,  and  again  refer  the  Ciiuse  to  the  master  to  state  the  account 
as  determined  by  (be  court,  where  the  exceptions  sustained  relate  to  but 
a  few  items,  and  the  nccount  to  be  restated  is  simple,  and  there  are 
before  the  court  sufficient  facts  to  enable*  it  to  dispose  of  the  cau$>e  with- 
out subjecting  the  parties  to  further  expense,  it  may  properly  do  so. 
Smyth  V.  McKerfinn,  132 

21.  A  motion  is  an  application  to  a  court  or  judge.    Prall  v.  Hunt^ 

140 

22.  Silently  filing  a  paper  does  not  fill  the  common  law  definition  of 
a  motion,    /c^.,  HO 

23.  Although  a  party  at  a  given  term  excepts  to  the  rein<«tatement 
of  a  cauise,  the  waiver  of  a  jury  by  both  sides  at  a  subsequent  term,  and 
the  submifision  of  the  case  to  the  court  for  trial,  amounts  to  a  waiver  of 
such  exception.     Id.^  140 

24.  An  appellant  must  be  responsible  for  till  uncertainty  and  omis- 
sions in  his  bill  of  exceptions.     Neufeld  v.  Hodiminski^  144 

25.  This  court  will  not  look  into  the  record  for  affidavits  not  ab- 
stracted but  indexed.     Truby  v.  (^ase^  153 

26.  An  index  is  not  an  abstract.     Id.,  153' 

27.  In  proceedings  involving  an  application  to  have  a  judgment 
entered  by  confession  opened  to  permit  a  defense,  it  is  proper  to  receive 
countcr-afiBdavits.     Id.,  153 

28.  A  ref  o»il  to  quash  a  capias  is  not  a  final  order,  and  can  not  be  ap- 
pealed from.     Casfy  v.  Curtis,  '  236 

29.  The  grounds  on  which  a  trial  court  reached  its  conclusion  in  a 
given  case,  as  stated  in  the  bill  of  exceptions,  are  not  \c^  be  regarded 
on  review  unless  they  are  found  in  propositions  of  law  held  or  refused. 
Levy  V.  Glickauf,  251 

30.  Where  the  review  is  confined  to  a  question  of  fnct,  this  court 
will  only  inquire  as  to  whether  the  evidence  supports  the  finding.     Id., 

251 
81.    An  exception  to  a  refuf^al  to  instruct  the  jury  in  a  given  suit, 
when  the  plaintiff  rests  his  Civse  to  find  for  the  defendant,  is  waived,  if 
he  ffoes  into  evidence  thereafter.     Kinsley  y.  International  Military 
Enciitnpment  Co.,  259 

32.  The  rule  that  plead inars  are  to  be  construed  most  strongly  again^^t 
the  pleader,  applies  when  they  are  tested  by  demurrer,  and  for  that 
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reason  on  tritvl  he  is  only  required  to  prove  them    in  the  sense  moRt 
favorable  to  himself.     Wabaah  W.  Ry.  Co.  v.  Friedman,  270 

83.  Even  matters  of  subHtunce  may  be  waived  by  putting,  at  the  trial, 
the  claim  or  objection  upon  a  special  Aground,  and  thereby  directing  the 
attention  of  the  court  away  from  them.     Id,,  270 

84.  When  specific  objections  to  the  admission  of  testimony  are  un- 
tenable, other  objections  must  be  considered  waived.    Id.,  270 

85.  A  court  of  chancery  (except  as  the  practice  is  modified  by  stat- 
ute) primarily  calls  upon  the  conscience  of  the  party  for  any  information 
upon  which  it  is  to  act.    Leopold  v.  People,  293 

86.  It  is  proper  to  refuse  to  submit  special  questions  upon  behalf  of 
a  defendant  to  the  jury  in  a  given  case,  where  answers  responsive 
thereto  would  not  be  inconsistent  with  a  verdict  for  the  plaintiff. 
Chicago  Anderson  Pressed  Brick  Co.  v.  Reininger,  824 

87.  A  court  in  signing  a  bill  of  exceptions,  and  thereby  making  that 
which  otherwise  would  not  be,  a  part  of  tho  record,  states  only  facts 
that  have  already,  to  the  knowledge  of  the  court,  occurred;  and  it  does 
not  and  can  not  make  something  which  has  not  taken  place,  and  which 
80  far  as  the  court  knows,  may  never  take  place,  a  part  of  the  record. 
Sehwarze  v.  Spiegel,  851 

88.  It  is  not  in  the  power  of  a  court  to  allow  parties  by  agreement 
among  themselves  to  make  its  record.  The  record,  so  far  as  a  bill 
of  exceptions  is  concerned,  is  that  which  the  court  makes,  and 
parties  can  not,  by  an  agreement  between  themselves  incorporated  into  a 
bill  of  exceptions  or  otherwise,  make  that  a  part  of  the  record  of  a 
cause  which  the  court  does  not,  upon  its  own  knowledge,  certify  hns 
already  taken  place.    Id.,  851 

89.  Except  in  cases  where  the  subject-matter  is  wholly  foreign  to  the 
jurisdiction  of  a  court  of  chancery,  and  incapable  of  being  brought 
before  it,  even  by  consent,  the  objection  that  there  is  an  adequate 
remedy  at  law  must  be  insisted  upon  in  the  trial  court,  and  if  not, 
must  be  considered  as  waived  herein.     Crawford  v.  Schmitz,  857 

40.  A  purty  should  not  be  held  to  waive  that  which  is  necessary  to 
constitute  a  right  of  action  against  him,  unless  it  fairly  appears  from 
the  evidence  in  a  given  case,  that  he  actually  intended  to  waive  it, 
or  his  conduct  has  been  such  as  to  estop  him  to  deny  that  he  did  waive 
it     Floyd  V.  Rathledge,  870 

41.  Failure  to  answer  a  bill  admits  all  traversable  averments  thereof. 
Acme  Copying  Co.  v.  McLure,  397 

42.  It  is  error  to  enter  judgment  against  one  of  two  defendants,  and 
leave  the  case  pending  as  to  the  other.  The  dismissal  as  to  the  latter 
at  the  next  term  comes  too  late  to  cure  the  defect  in  such  judgment. 
Ward  V.  Stanley,  417 

43.  The  Lirge  number  of  voluminous  records  presented  for  the  con- 
sideration of  this  court,  renders  it  impossible  for  the  members  thereof 
to  search  them  for  papers  not  alluded  to  in  the  abstract.  Creighton  v. 
Garcia  Brothers,  429 

44.  It  is  entirely  in  the  discretion  of  the  court  whether  a  defendant 
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will  be  ruled  to  answer  after  a  demurrer  overruled.  The  court  niny 
enter  a  decree  a^inst  bim  at  once,  or  bear  evidence,  or  refer  to  the 
master  to  take  evidence  before  entering  the  decree.    Iglehart  v.  Miller, 

439 

45.  If  the  judff ment  in  a  Riven  case  can  bo  pleaded  in  bar  of  another 
action  on  a  bond  claimed  to  be  inadmissible  upon  the  ground  of  variance, 
the  admission  thereof  can  not  be  complained  of.     Schott  v.  Youree,  476 

46.  A  copy  of  procet'din^  in  a  given  suit  in  another  county  may  Ije 
certified  to  in  the  name  of  the  clerk  by  his  deputy.     Id.,  476 

47.  A  defendant  may  properly  request  that  the  jury  in  a  given  cai«e 
be  required  to  answer  definitely  an  interrogatory  submitted  on  behalf 
of  the  plaintiff  without  at>king  it  on  its  own  behalf.  C,  C,  C  <itSt.  h. 
By.  Co,  V.  Doeri\  5oO 

48.  In  the  case  presented,  this  court  holds  as  erroneous  the  refusal 
to  require  the  jury  to  return  a  specific  categorical  finding  of  **ye8  "  or 
'^no^*  to  a  special  interrogatory  submitted  by  the  court,  they  having 
previously  answered,  **  don't  know/'  the  interrogatory  calling  for  a 
finding  of  an  ultimate,  and  not  an  evidentiary,  fact.    Id.,  590 

49.  In  a  trial  by  the  court  without  a  jury,  where  the  bill  of  excep- 
tions fails  to  set  out  the  findings  and  judgment  ot  the  court,  and  to  show 
they  were  properly  excepted  to,  no  questions  ariHing  upon  such  findings 
and  judgment  can  be  considered  by  this  court.  Everett  v.  ColUnsrille 
Zinc  Co..  552 

50.  This  court  can  not  permit  a  stipulation  to  be  made  which  would 
waive  a  positive  requirement  of  law.    Id,f  552 

5L  So  held  in  the  case  presented  as  to  a  stipulation  entered  into  by 
counsel,  by  which  the  failure  of  the  bill  of  exceptions  to  show  a  motion 
for  new  trial,  and  an  exception  thereto,  was  not  to  be  raised  on  argu- 
ment.    Id.,  552 

52.  This  court  holds  as  highly  improper  the  language  of  attorney 
for  the  defendant,  in  the  case  presented.     Freeman  v.  Dempsey,    554 

53.  Where,  after  a  demurrer  to  the  declaration  in  a  given  case  is 
overruled,  ihe  defendant  pleads  thereto,  the  ruling  upon  such  demurrer 
can  not  be  complained  of.     C.  P.  <t  St,  L.  Ry.  Co.  v.  Leah^  584 

64.  A  recital  by  the  clerk  in  the  transcript  of  the  record,  that  a  cer- 
tain exception  was  taken,  is  not  a  part  of  the  record,  the  same  not 
appearing  in  the  bill  of  exceptions.    Id.,  584 

55.  A  trial  court  has  the  power  to  permit  the  jury  in  a  given  case, 
by  a  proper  order,  to  view  given  premises.     7ei.,  584 

56.  Whether  or  not  the  jury  in  a  given  case  shall  be  allowed  to  visit 
the  scene  of  a  given  injury,  lies  within  the  discretion  of  the  court.  St. 
L,  A.  (^  T.  H.  E.  R.  Co.  v.  Claunch,  592 

67.  The  verdict  of  a  jury  upon  conflicting  testimony  will  not  be  set 
aside  unless  it  is  manifestly  against  the  evidence,  and  is  the  result  of 
prejudice  or  passion,  or  unless  the  misdirection  of  the  court  in  its 
instructions  as  to  the  law,  or  erroneous  ruling  in  the  admission  or  rejf^c- 
tion  of  evidence,  caused  the  jury  to  return  an  unfair  verdict  Brttrn 
V.  Reinholdt,  599 
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PRINCIPAL  AND  SURETY— See  Guaranty,  3,  4. 

1.  Id  an  action  broug'bt  upon  a  constable^s  bond  to  recover  the  value 
of  certain  property  levied  upon  by  him,  and  sold  during  the  pendency  of 
an  appeal  from  the  judgment  of  a  juf-tice  by  a  person  clainiing  the  title 
thereto,  it  being  finally  decided  to  be  in  him.  this  court  holds  that  the 
trial  before  the  justice  was  a  judicial  proceeding  and  binding  upon  the 
judgment  creditor  and  the  officer  levying  the  execution;  that  in  view  of 
the  prayer  for  appeal  by  the  claimant  within  the  time  provided  by  law, 
and  the  subsequent  perfection  of  the  appeal,  the  officer  should  have 
stayed  his  hand  until  the  right  of  property  could  be  U gaily  determined 
in  another  court;  that  defendant's  special  plea  pet  up  no  defense  to  the 
cause  of  action  as  averred  in  the  declaration,  and  that  it  was  erroneous 
to  exclude  from  the  jury  the  record  evidence  to  show  the  prosecution  of 
the  trial  of  the  right  of  property  to  a  final  determination  in  favor  of  the 
claimant.    People  v.  Wardi  464 

2.  In  an  action  of  debt  on  a  bond  given  by  the  grantor  of  certain 
lands,  one  surety  signing  the  same  with  him,  the  object  thereof  being  to 
provide  for  the  yearly  payment  of  a  given  sum  to  satisfy  the  dower 
right  therein  of  a  person  named,  this  court  construes  the  same,  and 
holds,  in  view  of  the  evidence,  that  the  judgment  for  the  defendants 
can  itot  stand.     Hoerath  v.  Hogan^  472 

3.  The  omission  of  the  word  **  Court "  after  the  word  **  Circuit  *'  in 
a  condition  in  the  bond  of  a  clerk  of  such  court,  does  not  affect  the 
validity  thereof  nor  render  it  other  than  a  statutory  bottd.  People  v. 
Barnwell,  617 

4.  A  condition  of  abend  providing  that  if  a  person  named  **  shall 
faithfully  perform  the  duties  of  his  office,  and  pay  over  all  moneys  enti- 
tled thereto,  and  deliver  up  all  moneys,  etc.,  appertaining  to  bis  office 
when  lawfully  required,'*  is  an  obligation  to  pay  over  all  moneys  that 
may  come  to  his  hands  by  virtue  of  his  office,  to  the  parties  entitled 
thereto.     Id.,  617 

6.  In  view  of  Sec.  67,  Chap.  53,  R.  S.,  a  clerk  may  collect  fees 
earned  by  his  predecessor  in  office,  and  it  is  his  duty  to  so  collect.    Id., 

617 

6.  In  view  of  Sec.  1,  Act  of  1881,  if  fees  come  to  the  hands  of  a  clerk 
by  virtue  of  his  office,  earned  by  previous  officen,  it  is  his  duty  to  pay 
such  fees  to  the  county  treasurer.    Id.,  617 

RAILROADS— See  Instuuctions,  7. 

1.  Under  an  arrangement  with  a  railroad  company  for  rebates,  the 
same  covering  a  certain  number  of  cars,  such  rebates  need  not  be  paid 
until  the  full  number  of  cars  contracted  for  have  been  used  in  ship- 
ments.    Delatrare,  L.  dh  W.  R.  Co.  v.  Thayer,  192 

2.  In  an  action  brought  to  recover  rebates  of  freight  charges  on  cer- 
tain shipments  of  grain,  this  court  holds  that,  under  the  evidence  as  to 
the  manner  in  which  the  payment  of  freight  and  rebates  were  made  and 
the  accounts  kept,  the  judgment  for  the  plaintiff  can  not  stand. 
Id..  192 

3.  The  right  of  an  abutting  owner  to  damages  where  his  property  is 
injured,  extends  as  well  to  cases  where  the  damages  are  caused  by  legal 
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Hcts  as  where  they  are  the  result  of  an  illegal  trespass.    Maltman  v. 
C,  M,  dt  St.  P.  M.  E,  Co.,  229 

4.  Where  a  railroad  company  is  anthoriz'd  by  mnnicipal  ordinance 
to  lay  several  tracks  in  a  given  street  and  at  first  lays  but  one  track, 
Bubeequentiy  changing  its  location,  and  also  laying  others,  abutting  land 
owners  may  recover  dnniages  suffered  by  their  property  through  such 
suU^equent  operations.     Id.,  229 

5.  Wliere,  by  a  condemnation  proceeding,  such  company  has  the 
right  to  operate  its  road  on  land  or  on  a  highway,  such  company  may 
operate  its  road  as  it  sees  fit,  unless  it  hiis  been  bound  down  in  its 
petition,  or  by  the  terms  of  the  judgment,  to  a  particular  method  of 
construction  or  a  limited  occupation;  and  in  the  latter  event,  a  depart- 
ure by  the  company  from  its  plan  of  proposed  construction,  which  is 
injurious  to  abutting  land,  will  be  compensated  in  damages  in  an  action 
brought  for  that  purpose.    Id. ,  229 

6.  The  fact  that  an  accident  upon  a  railroad,  which  caused  the  per- 
sonal injury  in  a  given  case,  arose  fr<mi  a  broken  rail,  imposes  upon 
the  defendant  the  burden  of  showing  that  it  had  used  **  the  highest 
reasonable  and  practicable  skill,  care  and  diligence  "  as  to  '*  the  fitness 
of  the  roud."     Wabash  W,  Ry,  Co.  v.  Friedman,  270 

7.  The  fitatement  in  the  declaration  in  a  given  case  that  plaintiff 
was  being  carried  from  one  place  to  another  when  injured  is  mere 
inducement,  and  the  duty  of  the  carrier  to  him,  if  he  was  lawfully  a 
pHs^en$(er  at  the  place  of  the  accident,  was  the  same,  if  such  state- 
ment was  incorrect.    Id.,  270 

8.  Stating  when  the  plaintiff  became  a  passenger  and  where  he  was 
to  be  carried,  in  no  manner  qualifies  an  averment  that  he  was  a  passen- 
ger, being  carried  between  points  named,  and  proof  showing  that  hia 
juurnt  y  b*  gan  and  was  to  end  beyond  such  places,  does  not  affect  his 
condition  as  a  passenger  between  them.     Id.,  270 

9.  While  it  is  ordinnrily  the  duty  of  a  person  about  to  cross  a  rail- 
road track,  to  watch  for  approaching  trains,  a  person  about  to  take  a 
train  standing  at  a  station  waiting  to  receive  passengers,  and  one 
alighting  from  a  train  just  arrived,  have  a  right  to  presume  that  the 
trains  will  be  so  run,  and  the  road  so  operated,  that  a  track  t)etween  the 
station  and  that  upon  which  said  train  is  standing,  can  be  safely  passed. 
Pennsylvania  Co,  v.  Keane,  817 

10.  Jn  an  action  brought  to  recover  from  a  railroad  company  the 
pecuniary  loss  sustained  by  a  widow  and  next  of  kin,  through  the  death 
of  her  hustjand,  the  same  being  alleged  to  have  occurred  through  its 
negligence,  it  is  improper  to  admit  evidence  as  to  the  pecuniary  circum- 
stances of  such  widow  at  the  time  of  the  accident*    Id..  818 

11.  This  is  so  because  the  widow  was  legally  entitled  to 
receive  support  at  the  hands  of  deceased,  and  would,  in  case  of  his 
death,  have  had  a  lawful  claim  upon  his  estate;  that  so  far  as  she  is  con- 
cerned, the  action  is  prosecuted  for  her  benefit,  and  she  is  entitled 
to  recover,  although  at  the  time  of  the  death  of  deceased  she  was  in 
her  own  right  posisessed  of  independent  means.    Id.,  818 
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12.  Post-etision  of  a  (riven  track  by  a  railroad  coini>any  at  a  point 
other  than  a  street  crossing,  is  presumptive  evidence  that  the  same  is 
on  its  own  property.    Lake  S.  dt  If.  S.  Ry,  Co,  V.  Clark,  343 

13.  Such  companies  are  not  under  greater  obligf-ations  to  anticipote 
the  presence  of  children  upon  their  tracks 'than  of  adults.     Id.^         343 

14.  In  view  of  the  giving  of  an  erroneous  inf(tr,uction  touching  the 
degree  of  care  incumbent  upon  railroad  companies  as  to  persons  upon 
their  tracks,  this  court  reverses  a  judgment  for  the  plaintiff  in  an  action 
brought  by  an  adminisfrator  to  recover  for  the  death  of  a  child, 
alleged  to  have  occurred  through  the  negligence  of  such  a  company. 
Id.,  343 

15.  Courts  can  not  heed  the  argument  that  a  jury  will  generally 
find  against  a  railroad  company;  a  verdict  mu.'tt  be  respected  as  the 
honest  conviction  of  the  jury  that  rendered  it.  Pennsylvania  Co.  y. 
V  erst  en,  345 

16.  In  an  action  brought  to  recover  for  personal  injuries,  suffered 
through  the  alleged  negligence  of  the  defendant,  a  railroad  company, 
this  court  holds  that  the  application  to  remove  the  cause  to  the  Circuit 
Court  of  the  (Jnifced  States,  should  have  been  made  to  that  court,  and 
declines,  in  view  of  the  evidence,  to  interfere  with  the  judgment  in 
the  sum  of  $5,000  for  the  plaintiff.    Id.,  345 

17.  It  does  not  necessarily  follow  because  a  person  approaching  a 
railway  crossing  with  a  team  did  not  stop  and  listen  for  a  train,  that 
he  was  guilty  of  such  negligence  as  to  bar  a  recovery  in  case  he  suffers 
a  personal  injury  from  a  train  at  such  point.  C,  C„  C.  <t  St.  L.  Rt/. 
Co.  V.  Monaghan,  499 

18.  It  is  proper  in  personal  injury  cases  to  refuse  to  admit  in  evi- 
dence photographs  of  the  spot  where  the  injury  occurred,  when  the 
same  are  taken  at  a  time  when  the  surroundings  have  an  aspect  differ- 
ent from  that  existing  at  the  time  thereof.     Id.,  499 

19.  In  an  action  brought  to  recover  from  a  railroad  company  for  the 
death  of  a  person  at  a  crossing,  it  being  alleged  that  side  tracks  were 
filled  with  cars  which  obstructed  the  view  of  the  main  track  from  the 
highway,  and  of  the  latter  from  the  former,  also  that  the  train  which 
did  the  injury  was  run  at  an  unlawful  rate  of  speed,  and  that  the  sig- 
nals required  by  the  statute  were  in  part  omitted,  this  court  holds  that 
the  petition  of  defendant  to  remove  the  cau^e  to  the  Federal  Court,  not 
being  verified  in  any  manner,  was  properly  denied;  that  in  view  of  the 
circumstances  no  complaint  can  be  made  as  to  the  verdict  of  the  jury, 
although  it  was  returned  into  court  unsealed,  the  jury  being  subse- 
quently polled,  and  agreeing  thereto,  and  declines  to  interfere  with 
the  judgment  for  the  plaintiff.    Id.,  499 

20.  A  railroad  corporation  doing  business  in  this  and  other  States, 
is  a  resident  of  this  State,  not  only  as  to  contracts  made  in  this  State, 
but  as  to  those  made  in  the  others.  Its  residence  does  not  depend  upon 
the  situs  of  the  contract  it  makes.     Wahash  R.  R.  Co.  v.  Dougan,    543 

21.  A  petition  by  a  defendant  corporation  that  a  suit  against  it  may 
be  removed  to  the  United  States  Circuit  Court,  should  set  forth  that  the 
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plaintiff  wax  a  citizen  of  the  State  in  which  the  unit  was  brought  It  is 
not  enough  to  saj  that  he  i«  a  resident.  C,  C,  C.  d^  St.  L,  Bif,  Co. 
V.  Doet-r,  630 

22.  A  railroad  company  mnnt  exercise  ordinary  care  in  view  of  the 
circunifttancef*  of  the  case,  in  runninsr  its  train  over  crossings  in  thickly 
settled  places  and  where  the  view  of  approaching  trains  is  obstructed. 
Id.,  530 

23.  In  an  action  brought  to  recover  from  a  railroad  company  for  the 
killing  of  a  hog  upon  its  track,  this  court  holds  that  there  was  no  evi- 
dence of  negligence  upon  the  part  of  the  servants  managing  the 
train  in  question,  and  that  the  judgment  for  the  plaintiff  can  not  stand. 
Ohio  dt  M.  Ry.  Co.  v.  Grose ,  561 

24.  For  depreciation  in  value  of  real  property,  caused  by  the  con- 
struction and  operation  of  a  railroad,  there  can  be  but  one  recovery,  and 
in  such  cases  the  plaintiff  should  be  allowed  to  prove  the  special  disad- 
vantnges,  annoyances  and  inconveniences  interfering  with  and  abridging 
the  full  enjoyment  by  him  of  that  use  and  benefit  of  his  property  that 
the  law  entitles  him  to.     C.  P.  dt  St.  L.  Ry.  Co.  v.  Leaft,  584 

25.  Where  lands  are  thus  depreciated  in  value,  the  measure  of  dam- 
ages is  the  difference  between  the  market  value  of  the  property  before 
the  construction  and  thereafter.    Id..,  584 

26.  In  an  action  brought  to  recover  damages  for  the  burning  of  an 
elevator,  through  sparks  escaping  from  a  locomotive,  it  is  proper  to 
admit,  upon  the  part  of  the  plaintiff,  evidence  going  to  show  that  as  an 
inducement  to  rebuild  the  same,  the  defendant  company  offered  to  haul 
lumber  for  such  purpose  at  one- half  the  usual  rate.  T.,  Si.  L.  d:  K.  C. 
R.  R.  Co.  V.  Oaicald,  590 

27.  It  is  only  in  a  case  where,  giving  the  plaintiff  the  benefit  of 
every  fact  the  evidence  on  his  behalf  proves  or  tends  to  prove,  no  right 
to  recover  is  shown,  that  an  instruction  to  find  for  the  defendant  is 
proper.     Id.,  590 

28.  In  an  action  brought  to  recover  from  a  railroad  company,  dam- 
ages for  injury  to  his  land  and  crops  by  an  overflow  of  water  alleged  to 
have  been  caused  by  the  negligence  of  said  company  in  failing  to  keep 
open  a  culvert  and  ditches  on  its  right  of  way,  and  permitting  the  same 
to  fill  up  and  prevent  the  water  from  running  off  the  land  of  appellee, 
this  court  declines,  in  view  of  the  evidence,  to  interfere  with  the 
judgment  for  the  plaintiff.     St.  L.  <^  T.  H,  R.  R.  Co.  v.  Claunch,   592 

29.  To  maintiiin  such  an  obstruction  is  a  violation  of  a  public  duty 
and  an  invasion  of  private  rights,  creating  a  liability  for  damans  to 
perjsons  injured  thereby.    Id.,  592 

30.  A  carrier  is  bound  to  exercise  reasonable  diligence  in  the  car- 
riage of  live  stock,  and  failing  to  do  so,  is  liable  for  damages  arising 
from  such  failure.     Coles  dtCo.r.  T.  E.  tt  St.  L.  R.  R.  Co.,  607 

31.  While,  where  stock  is  shipped  under  a  special  contract,  and 
dimage  takes  place,  an  action  may  be  brought  thereon,  independent 
thereof,  a  shipper  may  have  his  action  on  the  case  for  damages,  for 
negligence  of  the  carrier  in  the  non- performance  of  a  duty  as  such 
carrier.    Id.^  607 
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32.  To  the  extent  that  such  carrier  might  m'uke  a  valid  contract  .in 
limitation  of  its  liability  to  the  shipper  in  the  carriage  of  the  stock 
shipped,  puch  contract  will  be  a  matter  of  defense;  and  that  defense 
may,  in  an  action  on  the  case,  be  given  in  evidence  under  the  general 
issue,  and  need  not  be  specially  pleaded.     Id.y  607 

33.  A  railruud  company  may  limit  its  liability  by  contract  to  car- 
riage over  its  own  line.    /(/.,  607 

34.  Where  that  limitation  is  made  by  a  condition  in  a  bill  of  lading 
made  as  a  receipt  by  the  carrier,  notice  of  the  condition  and  assent  to  it 
by  the  shipper  is  a  question  of  fact,  to  be  determined  from  the  evidence; 
but  where  the  limitation  is  contained  in  a  contract  signed  by  the 
shipper,  the  contract  is  to  be  construed  by  the  court.    Id.,  607 

35.  The  terms  of  such  contract  are  binding  so  far  as  the  carrier  may 
contract  in  limitation  of  its  duties,  and  a  shipper  signing  such  contract 
can  not  relieve  himself  from  its  terms  by  reason  of  ignorance  of  the 
same,  unless  there  be  fraud  and  misapprehension  in  the  execution 
thereof.    Id.,  607 

36.  A  carrier  may  lawfully  require  that  it  shall  not  be  held  liable  for 
damages  to  goo<ls  carried  by  it,  unless  the  shipper  or  consignee  gives 
notice  of  his  claim  for  damages,  within  a  reasonable  time.    Id.,       607 

37.  The  question  of  what  is  a  rea;sonable  time  must  be  governed  by 
the  facts  in  a  given  case.     Id.^  607 

38.  A  condition  in  a  bill  of  lading,  setting  forth  that  before  the 
shipper  shall  be  entitled  to  claim  damage  for  injury  to  live  stock,  caused 
by  the  negligence  of  the  carrier,  or  any  connecting  line  it  may  send 
such  live  stock  over,  when  shipped  on  a  through  bill  of  ladin&r,  he 
roust  give  notice  in  writing  of  his  claim  of  damage  to  some  officer  of 
the  road  that  originally  received  the  stock  and  issued  the  bill  of  lading, 
before  the  stock  is  removed  from  its  place  of  destination,  or  mixed  with 
other  stock,  is  an  unreasonable  requirement,    /ef.,  607 

REAL  PROPERTY. 

1.  Where  a  deed  purports  to  convey  the  interest  in  a  piece  of  prop- 
erty, which  from  the  terms  used  to  det^cribe  it  can  have  no  existence,  it 
can  not  be  aided  by  parol.     Gerlach  v.  Walsh,  83 

2.  In  all  cases  of  disseizin,  the  owner  may  maintain  trespass  if  the 
entry  was  made  while  he  was  himself  in  possession.  But  damages  will 
be  restricted  to  the  first  entry  unless  the  plaintiff  make  a  re-entry  upon 
the  land  before  action  brought.  After  the  disi^eizee  has  returned,  he 
may  have  an  action  of  trespass  for  the  intermediate  damages,  or  mesne 

profits,  during  the  time  of  the  tortious  possest^ion.     Scheffel  v.  Weilef\ 

85 
8.  In  an  action  for  mesne  profits,  although  in  form  trespass  guare 
elausumf regit,  the  fact  being  that  the  plaintiff  was  not  in,  or  entitled 
to  possession  at  the  time  of  the  wrongful  entry,  but  during  the  contin> 
nance  of  the  trespass  became  entitled  theretcf.  and  had  recovered  judg- 
ment for  the  possession,  and  had  been  put  in  possession  by  the  sheriff, 
this  court  holds  that  the  plaintiff,  having  obtained  judgment  and  made 
actual  entry  before  the  bringing  of  her  suit,  was  entitled  to  recover 
such  profits.    Id.t  85 
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4.  A  secret  trust  in  real  esUite  restins  upon  an  asreenient  to 
hinder  or  delay  creditors,  will  not  be  enforced.    Kassing  v.  Durand, 

93 

5.  The  canceling  of  a  deed  will  not  divest  property,  which  has  once 
vested,  by  a  transmutation  of  poesession,  and  the  rule  applies  to  terniii 
for  years,  as  well  as  freeholds.  JNalional  Union  Building  Asa'n  v. 
Brewer,  223 

6.  Whether  or  not  (hero  has  been  a  dedication  of  land  to  the  public, 
in  a  given  case,  is  a  question  of  fact  for  the  jury.  Maltman  v.  C,  M, 
dt  St.  P.  R.  B.  Co.,  229 

7.  A  prescriptive  right  to  land  for  the  purposes  of  a  way,  may  be 
gained  by  the. public,  by  a  use  thereof,  uninterrupted,  for  a  period  of 
twenty  years.     Id.,  229 

8.  Dedication  may  be  established  by  proof  of  a  use  by  the  public 
with  the  acquiescence  of  the  owner,  for  a  time  corresponding  to  (he 
period  of  the  statute  of  limitations.     Id.,  229 

9.  A  setting  out  of  land  by  an  owner  for  a  highway,  evidenced  by 
such  acts  as  show  a  clear  intent  on  his  part  to  dedicate  it,  and  an  aocept- 
ance  thereof  by  the  public,  and  a  ui^er  for  a  highwa}*,  will  amount  to  a 
complete  dedication  binding  on  all  parties.    Id.,  229 

10.  Under  the  facts  dif^closed  in  the  case  presented,  this  court  holds 
that  complainant  bad  no  right  to  enforce  a  vendor's  lien  upon  premises 
in  question.    Bu}*r  v.  JBu^t,  491 

11.  The  fact  that  a  widow  has  a  life  interest  in  real  estate  left  by 
her  husband,  who  died  intestate,  will  not  justify  an  assumption  that 
her  children  over  twenty-one  years  of  age,  farming  the  same  with  her, 
can  not  be  joint  owners  with  her  of  the  crops  raised  thereon.  T,,  St. 
L.  dt  K.  City  B.  B.  Co.  v.  Harnsherger,  494 

RECEIET— See  Accord  and  Satisfaction. 

RECEIVER. 

1.  Where  a  right  of  action  existed  against  a  receivAr  appointed  in 
foreclosure  proceedings  in  a  Federal  court,  held,  that  under  the  consent 
decree  entered  in  that  proceeding,  the  liability  continued  against  the 
purchaser,  who  took  possession  of  the  property  under  the  decree,  which 
provided  that  the  purchaser  should  pay,  Fatisfy  and  fully  discharcre  all 
debts  and  liabilities  of  the  receivership  of  every  kind.  Wabash  B.  B. 
Co.  V.  Stewart,  640 

2.  The  State  court  had  jurisdiction  to  hear  and  determine  the  con- 
troversy in  question  unless  restrained  by  some  legal  power.    Id.,    640 

RECOUPMENT— See  Landlord  and  Tenant,  2. 

RELEASE— See  Accord  and  Satisfaction. 

REMEDIES— See  Practice.  39. 

1.  While  by  Sees.  44,  47,  Chap.  22,  R.  S.  1872,  money  decrees  are 
liens  upon  lands,  and  may  be  enforced  by  execution!^,  former  remedies 
are  not  taken  away.     National  Park  Bank  of  New  York  v.  Halle,  19 

2.  The  remedy  for  negligent  or  wrongful  acts  mu»t  be  personally 
against  those  who  cause  the  injury.  Bussell  tt  Allison  Drainage  Dist. 
V.  Pinkstaff,  504 
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REMOVAL  OF  CAUSES— See  Railroads.  21. 

REPLEVIN. 

1.  In  an  action  brought  by  an  ex-coroner  of  a  given  county  for  the 
use  of  a  person  named,  in  debt  on  a  bond  given  to  said  coroner  and  his 
successors  in  office  by  a  tiriu  subsequently  insolvent,  as  phiintiffs  and 
principals  in  a  replevin  suit  begun  by  them  against  the  sheriff  of  such 
county  and  a  custodian,  for  the  recovery  of  certain  personal  property 
mentioned  in  such  bond,  it  being  conditioned  to  prosecute  the  suit  with 
effect,  or  make  return  of  the  property  to  said  defendants,  in  case  return 
thereof  should  be  awarded,  this  court  holds  as  proper  the  sustaining  of 
a  demurrer  to  certain  pleas  filed  by  the  defendant,  the  u^ee  having  no 
lien  on  the  property  of  said  firm,  or  the  property  replevied,  the  same 
having  been  burned;  also  that  he  was  not  bound  to  present  his  claim 
against  the  insolvent  estate;  that  his  failure  to  do  so  would  only  affect 
his  interest  as  against  other  creditors  who  had  presented  and  proved 
up  their  claims,  the  fact  being  that  Ms  only  claim  against  the  estate 
rested  in  his  right  of  action  on  the  replevin  bond,  by  the  giving  of 
which  he  was  prevented  from  obtaining  satisfaction  of  his  judgment. 

,    Schott  V.  Youree^  ,  476 

2.  In  such  case  the  fact  that  the  complainant  obtains  judgment 
against  the  insolvent  estate,  will  network  a  satisfaction  of  his  claim  ou 
the  bond.    Payment  of  the  judgment  would  only  accomplish  it.    Id.^ 

476 

3.  A  plea  in  such  case  that  the  property  replevied  was  afterward 
burned  and  therefore  could  not  be  returned,  is  not  good.     /(?.,        476 

4.  A  suit  on  such  a  bond  may  be  brought  in  the  name  of  the  officer 
after  his  term  expires;  it  is  taken  not  only  to  indemnify  the  officer,  but 
to  protect  the  defendant  or  interested  party  in  the  replevin  suit  as  well. 
The  use  of  the  words  in  the  bond,  **or  his  successor  in  office,"  do  not 
affect  the  right  of  the  defendant  in  the  replevin  suit  to  use  the  name  of 
the  coroner  to  whom  the  bond  was  given.     Id.y  476 

5.  It  is  not  necessary  in  such  cnse,  so  far  as  the  defendant  is  con- 
cerned, that  there  should  be  any  averment  in  the  declaration  that  the 
usee  had  any  interest  in  the  bond,    id,^  476 

6.  In  actions  of  replevin  brought  for  three  refrigerator  cars  right- 
fully in  the  possession  of  the  defendant,  no  proper  demand  having  been 
made  therefor  and  one  of  them  not  being  in  the  possession  of  defendant 
at  the  time  suit  was  commenced,  this  court  holds,  in  view  of  the  evi- 
dence, that  the  judgment  for  the  plaintiff  can  not  st^uid.  jT.,  67.  L,  db 
K,  C.  B.  B.  Co.  V.  Am.  Rpfrigerator  Transit  Co.,  625 

SALES — See  Attorney  and  Client,  4,  5;  Guaranty. 

1.  To  authorize  a  court  of  equity  to  set  aside  a  sale  because  made 
upon  fraudulent  representations,  it  must  appear  that  the  party  was  not 
only  misled,  but  misled  to  his  prejudice  or  injury.  Courts  of  equity  do 
not,  any  more  than  court<«  of  law,  sit  for  the  purpose  of  enforcing  moral 
obligations  or  correcting  unconscientious  acts  which  are  followed  by  no 
loss  or  damnge.     Schuhart  v.  Chicago  Gas  Light  dt  Coke  Co,^  181 

2.  llie  purchaser  of  a  chose  in  action  takes  it  subject  to  all  equities 

Vol.  XU    4ft 
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of  the  original  parties  tbereto,  and  a  second  or  sobRequent  assignee 
takes  it  subject  to  all  equities  existing  between  any  prior  assignor  and 
assignee.     Sutherland  v.  Reeve,  29b 

8.  The  purchaser  at  a  sale,  under  an  execution,  of  a  trunk,  containint?, 
among  other  things,  bonds,  notes,  coupons,  deeds  and  the  like,  obtains 
no  title  thereto.  They  remain  the  property  of  their  owner,  and  in  con- 
verting them  to  his  own  use  the  purchaser  taked  the  proceeds  in  truRt 
for  the  1  rue  owner.     Crawford  v.  Schmifz,  357 

4.  in  an  action  brought  to  recover  the  amount  for  which  certain 
goods  were  sold  a  given  firm,  the  defendant  contending  that  he  was  not 
a  member  thereof,  this  court  declines  to  interfere  with  a  judgment 
against  him.     Creighton  v.  Garcia  Brothers^  429 

5.  In  a  suit  upon  a  note  given  for  the  purchase  price  of  a  given  ma- 
chine, there  being  a  special  warranty  that  it  will  do  a  certain  amount 
of  *work,  the  defense  being  a  breach  thereof,  such  defense  is  good 
although  such  machine  is  not  returned.     Brown  v.  Barbee,  599 

6.  If  in  such  case  such  machine  was  of  no  value,  the  damages  for  the 
breach  of  the  warranty  will  be  the  amount,  at  least,  of  the  note  sued  on. 
Id  ,  599 

7.  A  secret  agreement  or  contract  will  not  be  sustained,  by  which  a 
manufacturer  seeks  to  assert  title  in  property  after  its  sale,  by  a  person 
named,  to  another,  because  of  not  having  received  the  price  thereof 
from  the  seller,  unless  fraud  in  purchasing,  or  knowledge  on  the  ptirt  of 
the  purchaser  is  shown,  nor  will  any  sort  of  receipt  given  by  the  seller 
to  the  manufacturer  Jiffect  an  innocent  purchaser.     Barbour  v.  Perry, 

613 

•8.     As  to  whether  there  was  fraud  on  the  part  of  the  purchaser  in  a 

given  case,  or  any  knowledge  on  his  part  of  any  right  in  the  manufac^ 

turer.  when  the  purchase  was  made  from  the  person  selling  the  same, 

are  questions  of  fact  for  the  jury.    Id.,  613 

9.  If  in  such  case  the  purchaser  has  knowledge  of  the  intent  of  the 
person  selling  to  defraud  the  manufacturer,  after  the  purcha^^e  and  after 
payment,  or  the  ex:-cution  of  negotiable  paper  e^  evidence  of  indebted- 
ness, such  knowledge  will  not  relate  back  to  the  time  of  the  purchase, 
if  such  purchaser  had  no  such  knowledge,  and  no  circumstances  of  suk- 
picion  arose  before  purchasing.    Id.*  613 

10.  Evidence  as  to  the  financial  ability  of  such  seller  or  indebtedness 
to  others,  was  not  admissible  in  the  case  presented.    Id.,  613 

11.  What  a  reasonable  time  was  in  which  to  test  a  given  machine,  is 
a  question  of  fact  to  be  decided  bj  the  jury  in  view  of  all  the  attend- 
ing circumstances  of  a  given  case.     Cook  v.  Tavener,  642 

12.  Where  a  sale  has  become  absolute  by  the  retention  of  the  prop- 
erty without  giving  notice  of  its  defects,  and  the  purchaser  is  precluded 
from  avoiding  payment,  he  may  still  show  the  warranty  and  breach  in 
mitigation  of  damages,  in  a  suit  brought  to  recover  the  purchase  price 
thereof.     Id ,  642 

13.  The  burden  of  proof  in  such  case  rests  upon  the  purchaser  to 
show  the  breach  and  subsequent  damage,  by  a  preponderance  of  the 
evidence.     Id,,  642 
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14.  In  all  Bales  upon  trial  there  must  be  a  return  or  restoration,  or 
offer  tore-deliver  the  property  in  case  the  vendee  elects  not  to  retain  it. 
Id,.  642 

15.  In  an  action  broujrbt  to  recover  the  price  of  a  quantity  of  corn 
claimed  to  have  been  sold  and  delivered  to  the  defendant  for  a  sum 
named,  this  court  holds,  in  view  of  the  evidence,  that  the  bill  of  sale 
involved  was  intended  as  a  security:  that  the  plaintiff  was  to  be  cred- 
ited with  the  proceeds  thereof  when  finally  delivered,  and  that  in  view 
of  the  fact  that  plaintiff  had  failed  or  been  unable,  without  fault  of  the 
defendant,  .to  make  delivery,  whereby  defendant  received  no  benefit 
from  the  security,  no  recovery  could  be  had  against  him.  Dan/orih  v. 
deary,  655 

16.  Where,  in  such  case,  no  price  is  agreed  upon  the  quantity  not 
determined,  and  the  corn  never  delivered,  the  title  to  corn  in  question 
can  not  pass  from  its  owner  to  another.    Id.,  655 

SET-OFF— See  ADMiiiiSTRATiON,  1. 
SPECIAL  FINDINGS— See  Practice,  36,  48. 

STATUTE  OF  FRAUDS— See  Contracts.  1;  Forcible  Detainer,  4; 
Guaranty,  1. 

TRESPASS. 

1.  The  right  of  passage  up  and  down  a  navigable  river  extends  only 
to  the  dock  line;  interference  with  property  upon  such  docks  by  the 
bowR,  masts  or  attachments  of  any  vessel,  would  be  a  trespass. 
Dunham  Towing  dt  Wrecking  Co,  v.  Daudelin^  175 

TRUST  DEEDS. 

1.  In  proceedings  to  foreclose  certain  trust  deeds,  this  court  holds 
the  decree  entered  to  be  too  large  by  the  amount  of  the  cost  of  an 
abstract,  and  reverses  the  same.     Iglehart  v.  Miller,  439 

2.  The  assignee  of  a  note  and  of  a  second  trust  deed  securing  the 
same  covering  certain  property,  the  assignor,  being  a  party  defendant 
to  foreclosure  proceedings  based  upon  a  previous  deed,  is  entitled  under 
Sec.  18,  Chap.  77,  Starr  &  C.  111.  Stats.,  to  redeem  said  premises  from 
sale  in  such  proceedings.     Ogle  v.  Koerner^  452 

3.  Such  redemption  is  purely  statutory,  and  by  it  the  premises  sold 
are  relieved  from  every  lien  or  claim  that  has  before  been  placed  thereon 
by  previous  deeds  that  have  been  foreclosed.    Id.,  452 

4.  Where  a  bill  in  chancery  is  filed  to  redeem,  the  complainant  will 
be  compelled  to  do  equity  by  the  payment  of  any  prior  mortgage  debt 
before  he  can  obtain  anj  relief.  The  equity  of  redemption  established 
by  the  courts,  is  entirely  different  from  the  statutory  right;  in  the  en- 
forcement of  the  one  the  complainant  must  pay  all  that  is  equitably  due, 
in  the  other  he  need  only  comply  with  the  statute.    Id.,  452 

5.  In  the  case  presented,  this  court  holds  that  the  redemption  in 
question  was  statutory  and  not  equitable  in  character;  that  the  sustain- 
ing of  the  demurrer  to  the  amended  cross-bill,  and  the  dismissal  thereof, 
was  proper;  likewise  its  action  in  allowing  complainants  in  the  original 
amended  bill  to  dismiss  the  same  at  their  cost.    Id,,  452 
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TR[JSTS-See  Real  Property,  4. 

1.  Tae  receipt  of  iDoney  as  a  trust  fund  imposes  an  obligation  to 
account  therefor,  and  it  matters  not,  as  to  its*  enforcement,  what  the 
trustee  has  done  with  the  money.  National  Farh  Bank  of  N,  Y.  v. 
Halle,  19 

2.  In  the  case  presented,  this  court  holds  as  erroneous  the  refusal  of 
the  trial  court  to  order  defendant  to  pay  complainant  a  sum  named, 
and  that  the  decree  for  defendant  can  not  stand.    Id,,  19 

3.  In  a  court  of  equity,  a  cestui  qiie  use  may  avail  himself  of  all  the 
defenses  of  which  the  trustee  could.     Sutherland  v.  Reeve,  295 

USURY—See  Garnishment,  2. 

* 

VARIANCE— See  Evidence,  2. 

1.    Questions  of  variance  should  not  be  primarily  raised  herein, 

Chicago  Stove  Works  v.  Lally,  249 

WAIVER— See  Judgment  and  Decrees,  9* 

WARRANTY— See  Sales.  5,  6. 

WILLS. 

1.  In  the  construction  of  wills  the  intent  of  the  testator  should,  if 
possible,  prevail.     HinckJy  v.  Primm,  579 

2.  Words  of  comprehensive  import  should  be  given  their  full  extent 
of  operation,  unless  some  very  distinct  nrround  can  be  collected  from  the 
context,  for  considering;  them  as  used  in  a  special  and  restricted  sense. 
Id,,  579 

3.  In  the  case  presented,  this  court  holds  that  the  word  "  money  " 
in  the  will  under  consideration  covered  securities  named.    7(2.,         579 

4.  The  provisions  of  the  statute  of  wills  can  not  be  evaded  by  the 
makinsT  of  a  promissory  note  intended  merely  as  a  testamentary  bequest. 
Graves  v.  Safford,  659 

WITNESSES. 

1.  A  witness  in  a  given  case  not  having  been  asked  if  he  wrote  a 
letter  purporting  to  be  signed  by  him,  it  is  not  admissible  for  the  pur- 
pose of  discrediting  his  testimony.  Perishable  Freight  Transporta- 
tion Co.  v.  O'Neil,  423 
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